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PREFACE. 


Ik  the  preface  to  5th  Heiskell  our  learned  Attorney 
General  placed  folly  before  the  public  the  circum- 
stances which  in  his  opinion  justified  him  in  accepting 
the  services  of  a  corps  of  amateur  reporters  in  bring- 
ing up  the  arrears  of  unreported  decisions.  Nothing 
therefore  remains  for  the  editor  of  6th  Heiskell  to 
say,  except  that  while  justly  assuming  responsibility 
for  all  its  editorial  shortcomings,  frankly  admitting 
that  they  are  not  few,  he  persuades  himself  that  the 
profession  in  examining  his  book  will  remember  that 
he  undertook  to  serve  them  "without  fee  or  reward 
or  the  hope  thereof,''  and  will  judge  kindly.  In 
good  truth  the  editor  conscientiously  did  his  work  as 
well  as  he  could  in  the  limited  time  at  his  disposal. 
He    submits    it,  such    as  it  is,   to   the    candor  of    his 

brethren. 

THOS.  H.  MALONE. 

Nashville,  Nov.  14,  1874. 
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AssAiiOM  Foster,  Plaintiff  in  Error  v,  Enoch  Collins. 

1.  Chabge.    It  is  the  dutj  of  the  Circuit  Judge  to  instruct  the  jury  upon 

queetions  of  law  necewarily  raised  by  the  proof,  although  not  specifi- 
cally requested  so  to  do.  And  when  in  such  case  the  Circuit  Judge, 
failing  to  charge  at  all  upon  the  most  material  question  in  the 
caose,  gave  upon  another  point  a  chaige  obnoxious  to  criticism  as 
being  "  vague  and  indefinite."  Hdd,  error. 
Qee  N.  &  C\  RR  Co,  v.  JTin^,  posL 

2.  AoooRD  Ain>  Satisfaction.    To  render  the  plea  of  accord  and  satis- 

faction available  it  is  not  necessary  to  show  that  the  amount  agreed 
to  be  paid  has  in  fact  been  paid. 
Que  cited :    Broim  v.  Keneheloey  3  Col.,  199. 


FBOM  H'MINN. 


Appeal  in  Error  from  the  Ciroait  Court,  April 
Term,  1868.  Tbewhut,  Chancellor,  sitting  for  the 
Circuit  Judge  hj  interchange. 

Edwabbs  for  plaintiff   in   error. 

1  (1) 
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Abflalom  Foster,  Plaintiff  in  Error,  v.  Enoch  Collins. 

J.  H.  Gaut    and    Briaitt  &    Richmond    for    de- 
fendant in  error. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

The  declaration  in  this  action  of  trespass  conti(4Qs 
two  coants,  the  one  for  wrongfully  and  illegally  taking 
a  large  quantity  of  personal  property;  the  other  ''for 
Hlegally  and  maliciously  forcing  plaintiff  and  &mily 
out  of  his  house  and  off  his  farm  and  destroying  his 
farms,  houses  and  other  property  and  occupying  and 
using  them  as  eamping^grounds  and  camping-houses,  to 
the  plaintiff's  damage,  $40,000.''  Part  of  the  original 
defendants  pleaded  not  guilty  and  justification;  but 
the  plaintiff  in  error  relied  alone  upon  the  pleas  of 
not  guilty  and  accord  and  satis&ction.  On  the  trial 
of  the  caose,  Chancellor  Trewhitt,  presiding  in  plaoe 
of  the  Circuit  Judge^  instructed  the  jury,  among  other 
tilings,  as  follows:  ''If  you  are  satisfied  from  the 
testimony  in  the  cause  that  the  plaintiff  was  forced 
from  his  home  and  premises  to  his  injury  and  damage 
by  force,  express  or  implied,  brought  to  bear  upon 
him  by  the  defendants,  and  that  he  was  the  owner  of 
personal  property  and  the  same  was  taken  from  him 
wrongfully  by  defendants,  and  the  same  was  a  contin- 
ued trespass  or  series  of  acts  constituting  one  trespass, 
then,  under  the  state  of  pleadings  in  this  cause,  you 
will  find  the  issue  upon  the  pleas  of  not  guilty  in 
fhvor  of  the  plaintiff." 

The  evidence  in  the  case  shows  that  Collins,  tbe 
plaintiff  below,  was  the  owner  of  a  large  estate;  tiial 
being  a  union    man,  he    abandoned    his  residence,  and 
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a  large  part  of  his  property,  at  or  soon  after  the  ap» 
preach  of  the  Confederate  forces;  that  the  soldiers, 
or  a  part  of  them,  under  Col.  McKenzie's  command 
encamped  for  some  time,  upon  his  premises,  where 
they  were  stationed  to  guard  the  river;  that  they 
seised  the  horses  and  mules  and  otherwise  consumed 
or  destroyed  the  other  personal  property  mentioned  in 
the  declaration.  It  is  in  proof  that  the  plaintiff  in 
error  told  the  soldiers  after  they  had  encamped  upon 
the  premises,  that  as  Collins  was  an  old  Ldncolnite 
aad  had  gone  off  and  left  his  property,  it  belonged 
to  them  and  would  go  to  help  pay  the  expenses  of 
the  war;  that  he  used  other  strong  expressions  against 
him,  and  declared  that  Collins  was  an  enemy  to  llie 
South;  that  the  soldiers  might  as  well  forage  on  him 
as  on  any  other  person,  and  that  his  property  ought 
to  go  to  the  use  of  the  Southern  Confederacy.  It 
was  liirther  proved  that  plaintiff  in  error,  who  did 
not  belong  to  the  army,  said  in  1862,  that  Collins 
ought  to  be  forced  to  leave  the  country  for  putting 
Union  men  over  the  river.  But  there  is  no  satisfac* 
tory  evidence  to  show  that  plaintiff  in  error  took  any 
part  of  the  property  himself  or  had  any  other  agency 
in  the  taking  than  his  declarations  to  the  effect  above 
stated.  Without  detdling  the  evidence  at  length  or 
referring  to  various  cases  which  have  recently  been 
determined  by  it,  this  court  is  of  opinioa  that  upon 
the  foots  appearing:  in  the  reoord,  it  should  have  b^n 
left  to  the  jnry,  under  proper  instructions,  to  deter* 
mine  whether  the  property  was  lawfully  taken  and 
eonsumed  as  an  act  of  wajr,  and  whether  the  deelara* 
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tions  of  the  plaintiff  in  error  were  prompted  by  per- 
sonal hostility  or  were  the  mere  expression  of  opin- 
ions as  to  the  rights  growing  out  of  the  abandonment 
of  the  property.  These  instructions,  although  not 
specifically  requested,  should  have  been  given  as  aris- 
ing necessarily  upon  the  proo&  made  by  the  plaintiff 
below  himself,  but  it  does  not  appear  that  any  charge 
was  given  upon  the  most  material  questions  in  the 
cause.  And  in  the  part  of  the  charge  above  quoted, 
it  is  manifest  that  the  jury  may  have  been  misled 
by  the  vague  and  indefinite  instruction  as  to  '^force, 
express  or  implied.'^  Nothing  is  said  as  to  the  na- 
ture or  extent  of  the  force  "express  or  implied' 
brought  to  bear  in  order  to  efiect  the  expulsion  of 
the  defendant  in  error  firom  his  home,  or  as  to  what 
act  or  acts  would  amount  to  a  wrongful  taking  of 
the  personal  property.  There  is  no  evidence  in  the 
record  that  the  plaintiff  in  error,  or  either  of  the 
persons  joined  with  him  as  defendants  made  any  threats 
against  the  defendant  in  error,  in  his  hearing,  or  em- 
ployed any  actual  force  whatever,  to  drive  him  from 
his  home,  and  the  jury  doubtless  regarded  the  loose 
and  perhaps  heated  expressions  that  he  ought  to  be 
driven  from  the  country,  as  amounting,  under  his 
Honor's    charge,  to    implied    force,    and    a  trespass    in 

*fact. 

The  court  also  substantially  instructed  the  jury 
that,  under  the  plea  of  accord  and  satisfaction,  it 
must  be  shown  that  the  amount  agreed  to  be  paid 
and  for  which  it  appears  a  note  was  executed  by  part 
of   the  defendants,   should  have    been  actually  paid    or 
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satisfied  to  render  the  plea  available.  This  is  con- 
trary to  the  rule  laid  down  in  Brown  v.  Kencheloe, 
3  Col.^   199,   and  is  not  the   law. 

There  are  other  errors  in  the  charge  of  the  court, 
which  it  is  unnecessary  to  specify,  as  the  judgment 
must  be  reversed  and  a  new  trial  granted  for  the 
reasons  already  stated. 


W.  D.  Fain  v.  S.  W.  Inman  et  als. 

Vendor's  Lien.  Where  the  vendor  parts  with  the  legal  title,  retaining 
no  lien  for  the  purchase  money,  his  right  to  subject  the  land  is  a  mere 
equity  and  yields  priority  to  a  specific  lien  acquired  with  or  tdthotU 
noHee  by  a  creditor  of  the  vendee  before  the  vendor  has  by  proper  pro- 
ceedings ripened  his  equity  into  a  lien. 
Cases  cited :  Oann  v.  Chester ,  5  Yerg.,  205 ;  BoberU  v.  jRose,  2  Hum.,  145 ; 
Ani?io?ty\\  Smithy  9  Hum.,  508;  Green  v.  Demo88f  10  Hum.,  371,  374; 
EaU,  Ex?r  v.  Temple^  4  Col.,  315,  317 ;  Brown  v.  Vanlier,  7  Hum.,  239. 


FBOM   JEFFERSON. 


The  bill  was  dismissed  on  demurrer  by  the  Chan- 
cery Court  at  the  April  Term,  1869.  Jab.  P.  Swan, 
Chancellor.  The  cause  was  removed  to  the  Supreme 
Court  by  writ  of  error. 

J.  B.  Cooke  for  complainant: 

1.  The  only  cause  of  demurrer  assigned  is,  that 
the  note  had  matured    more    than    seven    years   before 
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the,  filing  of  the  bill.  The  reply  is  that  the  note 
was  made  in  1854^  and  is  under  seal.  But  if  it  be 
intended  that  the  seven  years  possession  of  the  ven- 
dee bars  the  recovery,  the  reply  is  that  the  bill 
charges  that  the  possession  was  not  adverse — citing 
Roy  et  al.   v.    Goodman,   1    Sneed,   586. 

2.  The  vendor's  lien  is  good,  as  against  the  vendee, 
and  purchasers  from  him  toith  notice — citing  2  Meigs' 
Dig.,  s.  1724;  2  Story  Eq.  Jur.,  s.  1217;  4  Kent, 
pp.   151,    154. 

A  mortgagee  is  a  purchaser  within  the  meaning  of 
the  rule— siting  Vance  v.  MoMeraon,  3  Hum.,  619; 
Brown  v.  VanHeVy  7  Hum.,  239;  1  Leading  Cases  in 
Eq.,   (H.  &  W.'s  Notes),   317. 

The  dictum  of  McKinney,  J.,  in  Green  v.  Demote, 
10  Hum.,  371,  is  in  conflict  with  the  cases  cited, 
and  is  overruled  in   Cox  v.    Oarsow,  3  Head,  607. 

R.  McFabland  for  defendant: 

1.  Notice  that  the  purchase  money  is  unpaid  does 
not  afiect  a  creditor^  and  if  a  deed  of  trust  is  accepted 
before  the  bill  of  the  vendor  is  filed,  the  former 
must  prevail — citing  Green  v.  Demoas,  10  Hum.,  371; 
Mi8  V.    Temple,  4  Col.,  315. 

2.  The  lien  was  probably  barred  by  the  statute  of 
limitations. 

Sneed,  J.,  delivered  the  opinion  of  the  court. 

The  controversy  is  between  the  vendor  of  land 
who  has  sold  and  conveyed  without  an  express  reser- 
vation  of  the  lien,   and   who   seeks   by  this  bill  to    as- 
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0ert  his  lien  for  purchase  money  nnpaid,  and  the  pur^ 
chaser  at  a  trust  sale,  under  the  trust  deed  of  the 
vendee,  made  and  foreclosed  befere  the  filing  of  the 
bill.  The  complainant  bargained  and  sold  the  land  by 
title  bond  on  the  7th  of  February,  1854,  and  on  the  9th 
of  January,  1856,  conveyed  the  land  by  deed,  reciting 
the  payment  of  |1,200,  the  full  price  and  considers- 
toin,  when,  as  matter  of  fact,  the  sum  of  $177.05  was 
still  due  and  unpaid  as  part  of  the  purchase  money. 
This  indebtedness  was  evidenced  by  a  note  under  seal^ 
due  at  one  day,  and  dated  the  7th  of  February,  1854. 
The  complainant  brings  his  bill  to  charge  the  land 
with  the  payment  of  this  sum,  and  his  vendee  and 
the  purchaser,  under  the  vendee's  trust  sale,  are  made 
parties  defendant.  It  appears  from  the  bill  that  the 
complainant's  deed  of  conveyance  to  the  vendee  waiJ 
duly  registered  on  the  23d  of  January,  1856,  and 
that  said  vendee  being  indebted  in  the  sum  of 
$1,223.50  to  the  defendant,  Inman,  did  on  the  12th 
of  December,  1861,  convey  the  land  in  trust  to  se- 
cure said  debt;  that  the  trustee  sold  the  land  on  the 
2d  of  November,  1868,  and  that  the  defendant,  Inman, 
became  the  purchaser  at  the  sum  of  $500,  and  after- 
wards advanced  his  bid  to  the  sura  of  $1,757.61,  the 
amount  of  his  debt  at  the  time  of  the  sale.  The 
bill  was  filed  on  the  16th  of  December  next  thereaf- 
ter. It  charges  that  the  complainant's  vendee  was 
then  in  possession  of  the  land;  that  he  had  always 
recognized  the  complainant's  lien  for  the  balance  of 
the  pnrchase  money  unpaid,  and  i^at  at  the  time  of 
the  execution  of  said  deed  of  trust  the  said  defendant^ 
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Inman,  had  full  information  and  knowledge  that  all  of 
the  purohase  money  had  not  been  paid,  but  that  since 
said  trust  sale  and  purchase  the  said  defendant,  In- 
man, claimed  said  land  as  unencumbered  by  complain- 
ant's lien.  There  was  a  demurrer  to  the  bill  which 
was  allowed  by  the  Chancellor,  and  the  bill  was  dis- 
missed. The  complainant  brings  the  cause  into  this 
court  by  writ  of  error. 

The  question  mainly  pressed  in  argument  here  is, 
whether  the  vendor  of  land  who  has  without  reserva- 
tion conveyed  the  legal  title,  has  a  specific  lien  for 
unpaid  purchase  money,  by  virtue  of  the  naked  rela- 
tion of  vendor  and  vendee,  without  more,  or  a  mere 
equity  or  right  to  create  a  specific  lien  by  taking  the 
lawful  and  appropriate  steps  to  enforce  it.  The  solu- 
tion of  this  question,  not  a  new  one  in  this  court, 
must  determine  the  equities  of  these  parties.  It  is  a 
well  recognized  doctrine  of  our  law  that  the  vendor 
of  land  who  only  conveys  by  title  bond  reserves  a 
specific  lien,  the  creation  of  a  court  of  equity,  upon 
the  land  for  the  unpaid  purchase  money;  for  in  this 
case  the  legal  title  is  in  him,  and  only  the  equitable 
title  in  the  vendee,  who  may  perfect  it  into  a  legal 
one  by  the  payment  of  the  price.  The  vendor's  in- 
terest in  the  land  is  in  such  case  but  an  unwritten 
mortgage,  an  equitable  trust  that  attaches  to  the  land, 
which,  though  originally  the  creation  of  a  court  of 
equity,  has  come  now  to  be  a  statutory  right  Vide 
Code  of  Tennessee,  ss.  3663,  3664.  It  is  a  well  es- 
tablished doctrine  of  a  court  of  equity  also,  that  the 
vendor  who  has  conveyed    the    titie  may  come  into  a 
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court  of  eqaity  and  have  a  decree  for  the  sale  of  the 
land  to  discharge  the  price,  or  any  pai*t  thereof  which 
may  yet  be  due  to  him.  And  this  is  so  as  against 
the  vendee  or  his  heirs,  or  volunteers,  or  purchasers 
under  him^  who  took  the  land  with  full  notice  of  the 
price   unpaid. 

The  complainant  in  this  case  had  parted  with  the 
legal  title,  and  the  public  had  been  advised  of  ite 
transfer  to  the  vendee  by  the  registration  of  the  deed. 
The  vendee  had  built  a  credit  upon  it,  and  had  con- 
tracted a  debt  perhaps  upon  the  failh  of  it  to  an 
amount  exceeding  the  original  price  of  the  land.  The 
creditor,  it  is  admitted  by  the  demurrer,  was  informed 
of  the  fiust  that  a  balance  of  the  purchase  money  had 
been  many  years  due  and  was  unpaid.  To  secure 
and  indemnify  himself,  he  accepts  the  security  of  a 
conveyance  of  the  land  in  trust  for  his  benefit,  there- 
by acquiring  for  himself  a  specific  lien,  and  actually 
becomes  the  purchaser  of  the  land  at  the  full  amount 
of  his  debt,  and  holds  and  claims  under  his  purchase 
before  the  original  vendor  has  taken  the  first  necessary 
step  to  assert  his  equity  in  the  land.  Without  reference 
to  the  doctrines  of  the  law  which  must  determine  this 
controversy,  and  looking  alone  to  the  status  of  these 
parties  and  the  history  of  these  transactions,  it  would 
not  be  an  ungracious  or  difficult  task  in  a  court  of 
equity  to  adjust  the  rights  of  these  parties.  And  a 
case  could  not  be  easily  conceived  which  so  well  illus- 
trates the  value  and  wisdom  of  the  principles  which 
govern   this  case. 

It    may    be    observed    that    the    doctrine    that    the 
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vendor  of  land  who  has  parted  with  the  title  may 
charge  the  land  with  unpaid  purchase  money,  even  aiii 
against  creditors,  is  not  of  universal  acceptance  in  this 
country.  A  secret  trust,  which  is  at  once  the  man- 
tle and  the  indication  of  fraud,  is  not,  and  should 
not  be,  a  favorite  in  the  law.  If  there  be  some 
special  ma/a^ic  in  a  mere  obligation  to  pay  money  for 
land  where  the  vendor  has  divested  himself  of  the 
title — which  creates  an  equity  in  behalf  of  the  vendor 
against  the  land  itself — ^there  can  surely  no  sound 
reason  be  given  why  this  equity  should  overreach  all 
others,  though  founded  in  equal  justice,  and  originating, 
perhaps,  in  the  very  faith  and  credit  which  property 
in   the  land   has  imparted   to  the   vendee. 

It  would  seem,  on  the  other  hand,  to  be  the 
sounder  principle  that  in  a  race  of  diligence  thai  equity 
is  to  be   preferred   which   first  asserts  itself. 

We  can  not  too  highly  commend  some  observations 
upon  this  subject  by  Chief  Justice  Marshall.  To  the 
world,  says  the  Chief  Justice,  the  vendee  appears  to 
hold  the  estate  divested  of  every  trust  whatever;  the 
credit  is  given  to  him  in  the  confidence  that  the 
property  is  his  own  in  equity  as  well  as  at  law.  A 
vendor  relying  upon  this  lien  ought  to  reduce  it  to  a 
mortgage  so  as  to  give  notice  of  it  to  the  world.  If 
he  does  not,  he  is,  in  some  degree,  accessory  to  the 
fraud  committed  on  the  public  by  an  act  which  ex- 
hibits the  vendee  as  the  complete  owner  of  an  estate 
on  which  he  claims  a  secret  lien.  It  would  seem 
inconsistent  with  the  principles  of  equity,  and  with 
the   general   spirit  of  our   laws,  that  such  a  lien   should 
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he  set  up  in  a  court  of  chanceiy  to  the  exchieioii  of 
bona  fide  creditors.  The  lien  of  a  vendor,  if  in  the 
nature  of  a  trust,  is  a  secret  trust;  and  Ikl though  to 
be  preferred  to  any  other  subsequent  equal  equity  un- 
connected with  a  legal  advantage,  or  equitable  advan- 
tage, which  gives  a  superior  claim  to  the  legal  estate, 
will  be  postponed  to  a  subsequent  equal  equity  with 
such  advantage:  Bayley  v.  Greenleaf,  7  Wheat.,  46. 
Of  this  case  Judge  Catron  said,  in  Gcmn  v.  Chester, 
5  Yerg.,  205:  "This  decision  meets  the  most  decided 
and   unanimous  approbation   of  this   court.'' 

This  character  of  lien  is  rejected  entirely  by  the 
courts  of  North  Carolina,  and  even  during  the  early 
period  while  it  was  recognized  there,  it  was  held  sub- 
ordinate to  the  rights  of  judgment  creditors  and  pur- 
chasers at  their  sale:  1  Dev.  &  Batt.,  32.  "If  a 
vendor  claiming  such  a  lien,"  said  Judge  Gastoti,  "will 
not  reduce  it  to  a  legal  form,  and  give  it  the  noto- 
riety of  registration  which  our  laws  require  for  the 
validity  of  legal  liens,  it  can  not  prevail  against  cred- 
itors." Id.  In  Mississippi  it  has  been  held  that  it 
can  not  prevail  against  creditors  claiming  under  a 
deed  of  trust  made  for  their  benefit,  or  under  a  mort- 
gage, for  they  have  more  than  an  equity  or  lien;  they 
have  the  legal  title:  Ihmlap  v.  Bamett  et  a/.,  5  Sm.  & 
Marsh.,  702.  And  so  in  this  State  it  is  held  that 
the  lien  will  not  be  sustained  against  judgment  cred- 
itors or  purchasers  at  their  sale:  Roberts  v.  Bosey  2 
Hum.,  146.  It  has  been  correctly  said  that  "tiie 
neglect  of  the  courts  to  distinguish  carefully  between 
tiie  implied  equity  where  the  title  has  been  absolutely 
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oonveyed  and  the  lien  existing  where  the  title  is  re- 
tained by  the  vendor  and  only  a  title  bond  has  been 
given  to  the  purchaser,  has  produced  much  confusion 
and  conflict  of  opinion  upon  this  subject.  See  Anthony 
V.  Smith,  9  Hum.,  508.  We  think  the  true  doctrine 
is  thus  stated  by  a  learned  writer  upon  this  subject: 
^'It  is  not  a  lien  until  a  bill  has  been  filed  to  as- 
sert it;  before  that  is  done,  it  is  a  mere  equity  or 
capacity  to  acquire  a  lien  and  to  have  a  satisfaction 
of  it.  When  a  bill  is  filed,  it  becomes  a  specific 
lien.  In  such  cases  the  dispute  is  between  the  vendor 
on  the  one  hand,  and  the  vendee  and  his  representa- 
tives on  the  other.  But  when  subsequent  lien  cred- 
itors intervene  the  contest  is  no  longer  between  the\ 
vendor  and  the  vendee;  it  is  between  third  persons 
contending  for  his  estate.  Lien  creditors  will  sup- 
plant one,  who,  though  he  had  a  right  in  equity  to 
charge  the  land  through  his  own  laches  and  default, 
failed  to  secure  a  lien.  The  principle  is  then,"  con- 
tinued the  learned  author,  "that  the  vendor's  equity, 
though  prevailing  against  the  vendee  and  all  claiming 
through  him,  is  subordinate  to  the  rights  of  subse- 
quent lien  creditoi-s  with  or  without  notice.  It  then 
only  remains  to  determine  who  are  lien  creditors. 
Judgment  creditors,  mortgagees  with  or  without  notice, 
creditors  receiving  a  conveyance  to  themselves,  of 
course  are. 

"  In  the  case  of  a  voluntary  assignment  to  a  trustee 
for  the  benefit  of  creditors,  the  difficulty  is  to  deter- 
mine when  the  creditors  become  lien  creditors  by  the 
assignment.      They   must  in  some   way   have  elected  to 
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take    under    the    deed.      Thus    if    the    creditors    have 
filed   a  bill    to    have    the    trust    under    the    assignment 
executed,    or    have    otherwise    made    themselves    parties 
to  the    assignment    by  claiming    or    receiving  a  benefit 
under   it,   they   would   prevail   over  the   tardy  claim   of 
the   vendor:^'     1  Lead.  Cas.  Eq.,  384,    Trotter  v.  Ermn, 
27    Miss.,    772;     Oilman  v.    Brcyum^    per    Story    J.,     1 
Mason,  102.       This  court,   in   two   well-considered  opin- 
ions,  have    followed    this   doctrine.       It    has    been   sug- 
gested  at   the    bar    that    the    opinion    of   the    court  to 
this  effect   in   the   case  of    Oreen  v.   Demons,   10  Hum., 
371,    was    a    mere    dictum    of    the    Judge    delivering 
it;  but  we  apprehend    it    will    be    seen    that  this   pre- 
jpise  question   was   involved   in   that  case,   as   well   as  in 
that  of  EUis,  ex'r,  v.    Tempk,  4  Col.,  315,  subsequently 
decided.       It  is  true  that  in   the   first  named  case  the 
trustee   in   his   answer  insists    that    he   occupies  the   po- 
sition  of  a  bona    fide  purchaser  of  the  land  for  a  val- 
uable consideration    and     without    notice    of    the  com- 
plainant's equity.       But    it    seems    ^hat    the    case    was 
'heard  on   its    merits    by  the    Chancellor,   and   a  decree 
rendered    in     favor    of    complainants.      This    court  re- 
versed that  decree  and  dismissed  the  bill.      The  learned 
Judge  says:     '^In   answer  to  the  second  question  raised 
in    the    case,    we    think    it    clear    upon    principle    and 
weight  of  authority,    that    although    the  equity  of   the 
vendor  will  be    sustained    against    the    vendee,  and  all 
claiming  through  or  in  privity  with  him,  and  likewise 
against  volunteers    and    purchasers    with    notice,  yet  it 
can  not  be  allowed  to  prevail  against  creditors  of  the 
vendee    who    have    subsequently  acquired  a    lien    upon 
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the  estate^  whether  with  or  withoiU  notice^  either  bj 
judgment  or  in  any  other  mode,  before  a  bill  haa 
been  filed  by  the  vendor  to  assert  his  lien.  The 
equity,  though  it  relates  to  the  date  of  the  convey- 
ance, does  not  acquire  the  character  or  effect  of  a  spe- 
cific lien  upon  the  property  until  the  filing  of  a  bill 
to  enforce  it.  Hence,  as  between  the  vendor  and  sub- 
sequent lien  creditors  of  the  vendee,  it  becomes  essen- 
tially a  question  of  priority  of  lien,  irrespective  of 
notice  and  all  other  considerations :''  Ghreen  v.  Demoss^ 
10  Hum.,  374.  And  to  this  effect  is  the  case  of 
J3K8,  ea^Vy   v.    Temple,   4   Col.,   319. 

The  case  of  Brown  v.  Vardiery  7  Hum.,  239,  re- 
lied upon  by  the  counsel  for  complainant,  does  not 
sustain  him  as  applied  to  the  case  now  before  us. 
That  case  was  argued  by  one  of  the  members  of  this 
court.  The  only  question  involved  was,  whether  a 
vendor  of  land,  when  the  purchase  money  has  not  been 
paid,  can  enforce  his  lien  therefor  against  a  trustee 
and  cestui  qua  trust  when  the  land  has  been  conveyed 
to  secure  debts,  when  the  bill  is  filed  for  that  pur- 
pose before  the  trust  is  executed?  And  this  question 
was  decided  affirmatively,  and  we  think  rather  gives 
strength  to  the  theory  of  this  o{Hiiion,  that  the  ven- 
ior^s  right  in  such  case  is  a  mere  equity — that  other 
equities  of  equal  dignity  may  attach  upon  the  land 
which  may  or  may  not  overreach  it — dependbg  alone 
npon  the  result  of  the  race  of  diligence  which  ia 
open  to  all  the  parties.  It  will  be  observed  in  that 
moBj  that  the  argum^it  ol  one  of  the  eminent  counsel 
fiur  the    oomplainant  was   adopted    in    tatidem   vevbia  as 
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the  oi»niou  of  the  court.  It  will  be  seen  that  the 
argument  admits  that  to  give  efficacy  to  this  equity 
of  the  vendor  as  against  creditors  under  a  trust  con- 
veyance^ the  vendor  must  file  his  bill  before  any  steps 
•have  been  taken  to  close  the  trust  conveyance;  and 
that  the  counsel  calls  special  attention  to  his  distinct 
concession  in  argument^  that  ^^if  the  conveyance  for 
the  benefit  of  creditors  is  closed  before  the  vendor 
endeavors  to  enforce  his  equity,  or  even  if  the  first 
step  in  a  legal  forum  is  taken  by  the  creditors,  such 
creditors  might  obtain  a  priority,  cMhcmgh  notified  of 
the  existence  of  the  vendor^ s  lien;"  and  he  concludes 
that  the  vendor  in  that  case,  having  filed  his  bill  to 
enforce  his  lien  before  any  steps  were  taken  under  the 
trust  conveyance,  by  his  diligence  acquired  that  prior- 
ity which  at  common  law  would  have  been  given  to 
his   lien:     /d.,   248. 

We    need    not    pursue    this    subject    further.      It  is 

*.lear  that  creditors  who  have  acquired   a  valid,  specific 

lien   upon  the  estate  are  not  to    be  assimilated    to   vol- 

inteers  and  purchasers  under   the  vendee    in  the   sense 

>f  the   law;    and    if   this  floating    equity,   misnamed    in 

judicial    parlance    ''the   vendor's   lien,''    be   not  quite    a 

nyth,  but  a  mere  capacity  in  the  vendor  to  acquire  a  lien 

if  he  chooses,  then  this  same  capacity  belongs  to  others, 

whO|   as    creditors,    have   rights   just    as    meritorious    as 

his.      And  we  hold  that  the  simple  knowledge  on  the 

part  of  a  creditor,  that  the  vendor,  sleeping  from   year 

to  year  upon  his  rights,  may,  if  he  chooses,   acquire   a 

lien,  as  the    creditor   himself  is    about  to    do,  can  not 

-^ven  in  a  forum  of  conscience  impair  the   value  or  af* 
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feet  the  validity  of  that  lien  so  acquired  by  the  cred- 
itor. In  such  case  there  is  no  mala  Jidea — ^no  fraud — 
no  improper  advantage  taken  by  the  one  of  the  other; 
but  the  race  of  diligence  as  just  creditors  being  open 
to  both  alike^  the  one  has  lost  and  the  other  won. 
Let  the   decree   be   affirmed    and   the   bill    dismiased. 


Pryor  F.  Yob  v.  John  S.  Dyer. 

Ejwttm^st.  Sheriff's  Deed,  AUaehment  An  attachment  sued  out 
again»t  A  as  an  absconding  debtor  was  levied  on  land  alleged  to  be- 
long to  him,  but  not  in  his  possession  at  the  time  of  the  levy.  Tlie 
land  was  sold  to  satisfy  the  judgment  and  the  purchaser  brought  eject- 
ment against  By  then  in  possession,  holding  under  A.  The  plaintiff 
rested  his  case  on  the  Sheriff's  deed.  Hddj  not  sufficient.  Plaintiff 
was  bound  to  deraign  a  perfect  title. 

Gases  cited :  Hamilton  v.  Jacky  1  Sneed,  81 ;  Pratt  v.  I^UUipSy  1  Sneed, 
546 ;  Siglar  v.  MaUmef  3  Hum.,  16 ;  Kimbrough  v.  Bentonj  HL^  129 ; 
Wood  v.  Tamer,  8  /d,  689. 


PROM     JEFFERSON. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  April  Term,   1870.      J  as.   M.  Randolph,  J. 

Burton,  McFarland  &  Evans  for  plaintiff  in 
error,  insisted  that  the  Circuit  Judge  erred  in  refusing 
to  charge   as  requested,   that   the  plaintiff  ^as   bound  to 
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deraign  a  perfect  title,  or  show  that  the  jadgment 
debtor  was  in  actual  possession  of  the  premises  at  the 
date  of  the  levy  of  the  attachment:  citing  Pratt  v. 
PhiUipa,  1  Sneed,  543,  546;  Hamilton  v.  Jitok,  Id.  81; 
Wood  V.  liimeTy  8  Id.,  685;  Kimbrough  v.  Benton,  3 
Id.,  129. 

No  brief  on  file  for  defendant  in  error. 

Sneeb,   J.,    delivered   the  opinion  of  the  court. 

This  was  an  action  of  ejectment  to  recover  certain 
town  lots  in  the  town  of  Russellville.  The  plaintiff 
claimed  under  a  Sheriff^s  deed,  The  lots  had  been 
attached  as  the  property  of  Benjamin  F.  Yoe,  alleged 
to  have  been  an  absconding  debtor,  and  the  alleged 
landlord  of  the  plaintiff  in  error,  who  was  shown  to 
have  been  in  possession  of  the  premises  as  tenant 
of  the  attachment  debtor,  at  the  time  of  the  com- 
mencement of  this  action  of  ejectment,  but  it  is  shown 
that  neither  the  attachment  debtor  nor  his  tenant  were 
in  possession  when  the  attachment  was  levied.  There 
was  no  other  or  further  deraignment  of  title  upon  the 
trial  beyond  the  production  of  the  Sheriff's  deed,  which 
was  executed  upon  the  sale  of  the  lots  in  satisfaction 
of  the  judgment.  The  verdict  and  judgment  were  for 
Hie  plaintiff  below,  firom  which  the  defendant  appealed 
in  error. 

The  defendant  asked  the  court  to  charge  the  jury 
that  to  entitle  the  plaintiff  to  recover,  he  must  show 
that  the  original  defendant  in  the  execution  or  attach- 
ment was  in  the  actual  possession  of  the  property  at 
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the  date  of  the  levy,  or  on  fidlure  to  do  so,  he  must 
show  by  competent  evidence,  that  the  execution  debtor 
had  the  legal  title,  and  that  must  be  regularly  de- 
raigned  from  the  original  grantor  or  in  some  other 
mode  of  deraigning  title.  These  instructions  were  re- 
fused, the  court  observing  to  the  jury  that  "if  the 
principal  debtor  was  claiming  possession  of  the  property 
by  himself  or  his  tenant,  that  was  sufficient  as  stated  in 
his  written  charge."  In  the  written  charge  referred 
to,  the  court  observes  upon  this  branch  of  the  case 
that  "the  possession  of  the  tenant  is  the  possession  of 
the  landlord.  *  *  *  *  That  the  jury  will 
take  the  title  papers  introduced  by  the  plaintiff  and 
all  other  proof  in  the  case,  and  from  it  determine  the 
plaintiff's  right  of  recovery."  In  view  of  the  proof 
in  the  cause,  that  neither  the  defendant  in  the  attach- 
ment suit  nor  his  tenant  were  in  possession  at  the 
time  the  attachment  was  levied,  and  that  the  plaintiff 
relied  alone  upon  the  sheriff's  deed,  the  court  was  in 
error  in  withholding  the  instructions  asked  for.  It 
is  the  settled  doctrine  of  our  law  that  when  the  plain- 
tiff in  the  action  of  ejectment  relies  upon  a  sheriff's 
deed  as  the  foundation  of  his  title,  founded  upon  a 
judgment  and  execution  against  the  execution  debtor 
in  possession,  under  which  a  proper  sale  was  made, 
he  must  show  that  the  defendant  was  in  the  actual 
possession  of  the  land  sued  for  at  the  time  of  the  levy 
and  sale:  Hamilton  v.  Jack,  1  Sneed,  81;  Pratt  v. 
PhiUips,  1  Sneed,  546;  3  Hum.,  16,  129;  8  Hum.,  689. 
In  the  absence  of  a  regular  deraignment  of  title,  it  is 
the  actual   posscsBion  of  the  premises  at  the  time  of  the 
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levy,  from  which  the  presumption  of  the  legal  title 
authorizing  the  levy  arises.  And  in  all  such  cases 
the  proof  of  an  actual  possession,  or  a  regular  de- 
raignment  is  essential.  There  are  in  this  case  several 
other  errors  relied  on,  some  of  which  are  apparent, 
but  as  the  one  error  indicated  is  decisive  of  the  case 
we  forbear   to   discuss  the    others. 

Let    the    judgment    be    reversed    and    the   cause   re- 
manded  for  a  new  trial.      ' 


Jacob  Tyson  et  al.    v.  G.  B.  Nbtherton,   Adm'r. 

PRAOncB.  Severcmee,  In  civil  cases  the  allowing  or  refuaiog  of  a  Bever- 
anoe  to  one  or  more  of  several  defendants  is  left  to  the  discretion  of 
the  Circuit  Judge. 


FROM     COCKE. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  November  Term,  1867.      Jas.  P.  Swan,  J. 

Burton,  McFarlanp  &  Evans  and  Meek  & 
Gratz  for  plaintiff  in  error,  insisted  that  the  action 
of  the  Circuit  Judge  on  the  application  of  the  de- 
fendants for  a  severance  is  subject  to  be  revised  by 
this   court. 

Thornbubg  &  McFarulnd  contra:  citing  2  Hilliard 
on   Torts,   334,  332,  and  note. 
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Deaderick^   J.^  delivered  the  opinion  of    the  court. 

Judgment  was  rendered  against  all  the  plainti&  in 
error  for  the  value  of  certain  beef  cattle  alleged  to 
have  been  sold  to  them  by  the  intestate  of  defendant 
in   error. 

Upon  the  trial  below  the  defendants  Tyson  and  Den- 
ton made  an  application  for  a  severance,  supporting 
their  application  by  an  affidavit,  in  which  they  swear 
that  ^^  defendant  Jenkins  had  no  connection  with  affi- 
ants in  the  purchase  of  the  cattle  sued  for/'  and  that 
they  could  prove  certain  material  facts  in  their  favor 
by  him,  and  prayed  that  he  be  first  put  upon  trial, 
that    they    might  have  the  benefit  of  his  testimony. 

The  court  refused  to  allow  the  defendants  to  sever 
upon  the  trial,  and  this  refusal,  it  is  now  insisted, 
was  erroneous. 

There  was  no  error  in  the  refusal  of  the  court  to 
allow  such  severance  for  which  this  court  would  re- 
verse. To  imperatively  require  the  Circuit  Court  to 
allow  separate  trials  to  each  one  of  numerous  defend- 
ants to  a  suit  upon  the  application  of  any  one  or 
more  of  them  would  seriously  embarrass  and  delay  the 
disposition  of  the  business  of  the  court.  It  is  better 
for  the  public  interests  that  it  be  left  to  the  discretion 
of  the  presiding  Judge  to  determine  in  each  case 
whether    the    ends    of    justice    require    such    severance. 

In  this  particular  case  there  was  conflicting  testi- 
mony before  the  jury  as  to  Jenkins  having  been  one 
of  the  parties  purchasing   the  cattle. 

The  jury  were  of  opinion  that  he  was  jointly  liable 
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with  the  other  defendants  below  for  the  value  of  the 
cattle^  and  that  they  were  sold  to  them  upon  their 
own  credit,  and  not  as  agents  or  officers  of  the  gov- 
emmenty  and  we  are  of  opinion  that  there  is  sufficient 
evidence   in   the   record  to   sustain   this   finding. 

The   charge  of  the  court  fairly  presented   these   ques- 
tions for  the  consideration  of  the  jury. 
Let  the  judgment  be  affirmed. 


James  W.  Gillespie,  use,  &c.,  t?.  Wm.  P.  Dabwin,  d  oh. 

1.  PHiiTCtPAii  AND  SuBETTY.    Payment.    A  wa«  the  maker,  and  B  the  surety, 

of  a  note  held  by  C.  A  died,  and  his  administrator  having  suggested 
the  insolvency  of  his  estate,  filed  a  bill  in  the  Chancery  Court  to  re- 
move the  administration  to  that  court  and  to  have  a  sufficiency  of  the 
land  sold  to  pay  the  debts.  An  order  was  made  and  published  re- 
quiring creditors  to  file  their  claims.  Thereupon  C  filed  his  note  with 
the  Clerk  and  Master.  A  portion  of  the  land  was  sold  by  decree  of  the 
court,  and  a  fund  sufficient  to  pay  ail  debts  collected  before  the  war. 
C  did  not  demand  payment  of  the  clerk,  and  nothing  was  paid  upon 
his  note ;  but  after  the  war  he  sued  B,  the  surety.  Held,  that  the 
stirety  was  discharged. 
Cases  cited :  IMUb  v.  Bead,  6  Yerg.,  68 ;  Atkineon  v.  Bheoy  7  Hum.,  60, 
61 ;  CheaOwm  v.  ^rten,  3  Head,  554, 555;  Fianlefy  v.  Kvug,  1  Head,  124; 
BeeUr  v.  HaUy  11  Hum.,  446;  Chaffn  v.  CampbeU,  4  Sneed,  191,  192; 
Henry  v.  CcfmpUm,  2  Head,  552. 

2.  Niii  Debtt.    JPUa  qf.    Under  this  plea  may  be  shown  payment,  release, 

or  any  other  matter  in  discharge  of  the  debt. 


FROM    RHEA. 


Appeal   in  error  from  the   judgment  of  the  Circnit 
CSonrt.      Wm.  L.  Adamb^  J. 
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Vandyke,  Cooke  &  Vandyke  for  plaintiff:  citing 
Moriss  V.  Me  Anally,   3  CJoL,   304;    3  Head,   553. 

Blizahd  &  Bradford  for  defendants. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  debt  was  commenced  on  the  4th  of 
February,  1868,  against  the  personal  representatives  of 
Jacob  L.  Wassum,  deceased,  and  of  R.  N.  Gillespie, 
deceased,  to  recover  the  amount  of  a  lost  note,  or 
bond,  executed  by  said  Wassum,  with  R.  N.  Gillespie 
as  his  surety,  on  the  15th  of  May,  1855,  payable  one 
day  after  date  to  Wright  Smith,  Jr.,  deceased,  and 
assigned  by  him  to  J.  W.  Gillespie,  as  guardian.  It 
appears  from  the  evidence  of  the  Clerk  and  Master 
of  the  Chancery  Court  for  Rhea  county,  that  the  re- 
cords of  said  court,  before  the  war,  were  burned  or 
destroyed  in  1863,  and  from  his  testimony,  corrobo- 
rated by  that  of  other  witnesses,  that  the  administra- 
tor of  said  Wassum  filed  a  bill  in  the  said  court, 
alleging  that  the  personal  estate  had  been  exhausted 
and  that  it  was  necessary  to  sell  part  of  the  real 
estate  for  the  payment  of  debts;  that  ^'an  order  was 
made  for  creditors  to  file  their  claims  within  a  cer- 
tain time  or  be  forever  barred;"  that  said  note  was 
filed  with  the  Clerk  and  Master  by  Wassum's  admins 
istrator,  pursuant  to  said  order ;  that  part  of  said  real 
estate  was  sold,  under  the  decree  in  said  cause,  for 
some  twelve  or  fifteen  hundred  dollars  more  than  was 
required  to  pay  all  the  debts  of  the  estate ;.  that'  the 
purchase   money   was   paid   into  the  office  of  the   Clerk 
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and  Master  of  said  court,  pursuant  to  an  order  of 
said  court ;  that  *^  a  great  many  claims''  wene  filed 
tioA  paid  oSy  some  of  them  between  the  years  1861 
and  1863,  by  the  Clerk  and  Master,  or  an  agent  tran- 
sacting business  for  him,  but  that  no  part  of  the 
money  was  paid  on  the  debt  sued  upon  in  this  case. 
It  does  not  appear  that  the  administrator  of  Wassum 
ever  applied  to  the  Clerk  and  Master  for  payment, 
nor  is  it  shown   what  became  of   the   fund. 

Upon  this  state  of  fiicts  and  under  proper  plead- 
ings and  notice,  his  Honor  charged  the  jury  that  if 
the  bill  was  filed  in  the  Chancery  Court  ^^to  wind 
np  the  estate  and  pay  off  all  the  debts;  that  the 
same  was  wound  up  by  the  sale  of  lands  of  Was- 
sum; that  notice  was  given  to  creditors  to  file  their 
claims  in  a  given  time,  and  the  note  sued  upon  was 
filed,  an  account  taken  and  stated  by  the  Master  and 
confirmed  by  the  court,  and  a  fund  collected  to  satisfy 
the  same,  this  would  be  a  satisfaction  of  the  note, 
and  in  that  event  you  will  find  for  the  defendant; 
but  if  the  proof  fails  to  satisfy  you  of  the  payment, 
you   will   find   fbr  the  plaintiff." 

It  is  argued,  with  much  force  and  ingenuity  in  be- 
half of  the  plaintiff,  that  this  charge  is  erroneous, 
because,  in  the  view  of  a  court  of  law,  both  makers 
of  or  obligors  in  the  nbtfe,  or  bill  single,  were  prin- 
cipals, and  for  the  additional  reasons  that  both  or 
either  might  have  been'  sued  under  our  statutes;  that 
if  the  surety  desired  tb  be  relieved,  it  was  his  duty 
to  give  notice  to  the  holder  to  sue;  that  after  the 
admitkisMrtor    filed    his'   bill,-  the    oreditors    not '  being 
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parties,  had  no  power  to  control  the  application  of 
the  fund  raised  in  that  proceeding;  that  it  was  the 
duty  of.  Wassum^s  administrator  to  appropriate  the 
fund;  that  the  bare  raising  of  an  amount  sufficient  by 
the  sale  of  the  land  can  not  be  treated  as  a  satisfiic- 
tion  of  the  debt,  and  is  not  a  payment  in  such  a 
sense  as  to  exonerate  the  surety. 

It  may  be  remarked  that  the  declaration  filed  in 
this  case  describes  the  lost  instrument  sued  upon  as 
a  promissory  note  or  bill  single,  '^  made  by  Jacob  L. 
Wassum,  deceased,  and  R.  N.  Gillespie,  deceased,  as  a 
security/^  and  that  it  was  expressly  proved  upon  the 
trial,  by  James  W.  Gillespie,  a  witness  for  defendants, 
that  he,  as  holder  of  the  note,  filed  it  with  the  Clerk 
and  Master,  "  under  an  order  of  the  Chancery  Court 
requiring  the  creditors  of  Jacob  L.  Wassum  to  file 
their  claims  in   said   office/' 

There  can  be  no  question,  under  the  laws  of  this 
State,  that  it  was  optional  with  the  holder  of  the 
note  to  sue  both,  or  either  of  the  makers,  and  that 
even  after  filing  his  claim  in  chancery  he  could,  at 
least  under  leave  from  the  court,  have  prosecuted  a 
suit  at  law  against  the  surety  alone  while  that  suit 
was  pending.  But  if  he  had  sued  at  law  and  ob- 
tained judgment  against  the  principal  and  his  surety 
as  such,  it  is  equally  clear  under  the  Code,  ss.  3028 
and  4093,  snb-s.  12,  that  a  collecting  officer  in  making 
the  money  under  executions,  would  have  been  oom- 
oompelled  to  exhaust  the  property  of  the  principal 
before  selling  that  of  the  surety.  When  the  holder 
of  the  note,  or  bill  single,  filed  it  as  a  claim  in  the 
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chancery  prooeeeding  under  the  order  of  the  courts  it  ia 
to  be  presumed  that  it  was  his  object  vrithin  the  spirit 
of  the  statute  to  exhaust  the  principalis  property  be- 
fore proceeding  against  the  surety^  and  there  can  be 
no  doubt  that  if  it  had  been  insufficient  for  that  pur- 
pose he  could,  by  proper  proceedings  against  the 
surety,  have  enforced  the  payment  of  any  remaining 
balance.  By  becoming  a  party  to  the  suit  he  signi- 
fied his  purpose  to  obtain  satisfaction  out  of  the  prop- 
erty belonging  to  the  estate  of  the  principal  debtor 
and  could  not  occupy  a  passive  or  neutral  position. 
The  fund  arising  from  the  sale  of  the  land  was  not 
under  the  control  of  the  administrator,  but  was  in 
the  custody  of  the  court,  as  expressly  held  in  Dvllea 
V.  Read  J  6  Yen,  68.  Having  filed  his  claim,  it  was 
the  duty  of  the  holder  to  apply  to  the  court  for  an 
order  directing  the  Clerk  and  Master  to  pay  it  out 
of  the  fund  in  his  hands.  The  object  of  the  bill 
was  to  obtain  a  sale  of  the  land  for  the  payment  of 
debts  under  the  Code,  ss.  2267  to  2270,  re-enacting 
the  acts  of  1827,  c.  54,  s.  4,  and  1831,  c.  22,  s.  1. 
It  was  for  the  benefit  of  creditors,  and  any  creditor 
had  the  right  under  the  statute  to  file  it,  if  the  ad- 
ministrator had  not  done  so  Code:  2267;  DuUea  v 
jRead,  6  Yer.,  67.  And  we  hold  that,  as  between 
the  creditor  and  the  surety  to  the  note,  when  a  suffi- 
cient amount  was  realized  by  the  sale  of  the  land 
belonging  to  the  estate  of  the  deceased  principal  for 
the  satisfaction  of  all  the  debts,  the  payment  of  the 
money  arising  from  the  sale  into  court  was,  to  all  in- 
tents   and    purposes    a    discharge    of    the    surety     both 
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at  law  and  in  equity.  The  creditor  had  nothing  to 
db  but  to  call  upon  the  court  for  an  order  direc- 
ting the  clerk  to  make  payments  and  to  receive  and 
receipt  for  the  same.  For  aught  that  appears  in  this 
record,  the  fund  is  yet  in  custody  of  the  oourt.  It 
is  not  even  shown  by  the  proof  that  the  Clerk  and 
Master  and  his  sureties  are  insolvent,  or  that  any 
order  of  court  was  ever  applied  for  by  the  holder  or 
demand  made  upon  the  Clerk  and  Master.  It  is 
shown  in  the  evidence  as  to  the  lost  record,  that  many 
of  the  creditors  were  actually  paid  by  the  Master, 
and  it  is  not  unreasonable  to  infer  that  there  was  a 
genera^  order  or  decree  authorizing  tiie  payment  of 
all.  More  than  five  years  elapsed  after  these  pay- 
ments were  made  before  the  commencement  of  this 
suit,  and  if  the  debt  is  lost  to  the  creditor  it  is  by 
such   gross  negligence  as  exonerates  the  surety. 

This  conclusion  does  not  militate  against  previous  de- 
cisions of  this  court,  in  which  it  has  been  held  that  the 
statute  providing  for  the  levy  of  an  execution  upon 
the  principals  property  in  the  first  instance,  is  merely 
directory,  and  that  when  the  property'  of  the  principal 
is  incumbered  it  is  the  duty  of  the  officer  to  pro- 
ceed at  once  under  his  execution  against  that  of  the 
surety :  See  Atkinson  v.  Rhea,  7  Hum.,  60,  61 ; 
Cheatham  v.  Brien,  3  Head,  554,  555.  It  is  merely 
a  different  application  of  the  principle  already  deter- 
mined in  this  State,  that  if  the  personal  estate  of  the 
principal  debtor  of  value  sufficient  to  pay  the  debt  is 
levied  on,  the  surety  is  discharged  and  the  debt  as  to 
him    satisfied:     Firdey  v.  Emg^    1    Head,    124.       And 
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this  may  be  shown  in  a  court  of  law:  Ibid;  see 
also  Beeler  v.  Hall,  11  Hum.,  446;  Oiaffin.  v.  Camjh 
bell,   4  Sneed,    191,    192. 

In  equity  it  is  well  settled  that  a  surety  is  en- 
titled to  the  benefit  of  all  securities  which  the  credi- 
tor obtains  against  the  principal  debtor:  Henry  v. 
Oompton,  2  Head,  552.  And  if  the  creditor  who  has 
had,  or  ought  to  have  had,  them  in  his  full  possession 
or  power  loses  them,  or  permits  them  to  get  into 
the  possession  of  the  debtor,  the  surety  will,  to  the 
extent  of  such  security,  be  discharged:  3  Lead,  oases 
in  Equity,  3  ed.  543.  So  when  the  creditor  re- 
leases or  compounds  with  the  debtor  without  the  con- 
currence of  the  surety,  although  it  may  be  done  by 
mistake  or  for  the  benefit  of  the  surety,  he  will 
thereby  discharge  the  surety:  Ibid,  540.  And  upon 
the  principle  that  the  creditor,  having  taken  out  exe- 
cution against  the  debtor,  is  a  trustee  of  it  for  all 
parties  interested,  it  has  been  held  in  various  cases  in 
England,  that  if,  without  the  knowledge  of  the  sure- 
ties,' he  withdraws  the  execution,  he  thereby  discharges 
the   sureties :     Ibid,   536. 

One  of  the  pleas  on  which  issue  was  taken  in  this 
case  is  nil  debit,  which  put  in  issue  the  existence  of 
the  debt  at  the  time  of  pleading,  and  under  this  plea 
any  matter  could  be  given  in  evidence  whidi  showed 
that  nothing  was  due  at  that  time  as  payment  or  a 
lelease,  or  any  odier  matter  in  discharge  of  the  debt: 
1  Chit  PL,  481. 

The  judgment  of  the  Cironit  Court  is  correct  and 
will  be  affirmed. 
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RlOE  &  ISBELL  V.   CaTHABINE  CrOW. 

Replevin.  Leffol  title  in  Thtstee,  SwU  by  eefrfuts  que  trust.  Edoppd. 
A  &  B,  partneiB,  agreed  to  aell  a  horse  to  each  of  four  several  parties. 
A  caused  C  to  draw  up  a  receipt  for  the  horses,  which  was  signed 
by  the  purchasers,  but  by  neither  A  nor  B,  reciting  that  the  pur- 
chairs  had  severally  received  from  C  the  horses  respectively  con- 
tracted for ;  that  they  were  jointly  responsible  for  the  payment  to  C  of 
the  prices  specified,  and  for  the  forthcoming  of  the  horses  on  failure 
of  payment,  and  when  the  whole  was  paid  C  was  to  make  to  each  man 
a  good  title  to  his  horse,  the  title  to  all  to  remain  in  C  "  until  the  last 
dollar  is  paid."  Two  of  the  purchasers  paid  for  their  horses  and  two 
did  not.  One  of  the  latter  sold  his  horse  to  the  defendant.  A  <&  B 
replevied.  Heldf  A  &  B  were  estopped  to  deny  that  the  legal  title  was 
in  G,  and  hence  that  replevin  could  not  be  maintained  by  them. 

Per  Nicholson,  G.  J.  A  &  B  had  the  right  to  waive  the  joint  liability 
of  the  defendants  and  to  require  the  forthcoming  of  every  horse  not  paid 
for ;  and  hence  a  tender  to  the  defendants  of  the  amount  paid  was  not  a 
condition  precedent  to  the  bringing  of  the  action. 


FROM  M'mINK. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  August  Term,   1871.      J.   B.   Hoyl,  J. 

J.  H.  Gaut  for  plaintiffs  in  error,  insisted: 

1.  That  the  payment  of  the  purchase  money  was 
a  condition  precedent  to  the  vesting  of  the  title:  citing 
Houston  V.  Dyehe,  Meigs'  R.,  76;  Ruson  v.  Dougherty, 
11  Hump.,  60;  Haggerty  v.  Palmer,  6  Johns.  Ch., 
437;  2  Kent  Com.,  (3  ed.)  496,  497,  498;  Hawthorne 
V.  Bowman,  3  Sneed,   524. 

2.  Condition  must  be  performed  within  a  reason- 
able time:  citing  Story  on  Con.,  s.   666. 
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3.  The  offipring  follows  the  mother:  citing  Preston 
V.  MeQaughey^  Cooke^   113. 

4.  The  offer  to  return  the  money  received  was 
unnecessary. 

Bbiant  &  Richmond  for  defendants  in  error,  in- 
sisted that  the   legal   title   was   in   Charles,   the    trustee. 

NiCHODSON,    C.    J.,    delivered    the    opinion     of    the 

court. 

ft 

Plaintiffs,  as  surviving  partners  of  Rice,  Wilson  & 
Isbell,  claim  title  to  a  sorrel  mare  and  colt  replevied 
by  them  from  Catharine  Crow.  They  had  been  the 
owners  of  the  mare,  and  agreed  to  sell  her  to  Nelson 
Philips,  a  colored  man.  At  the  same  time  they  agreed 
to  sell  three  other  horses  to  three  other  colored  men. 
But  none  of  the  contracts  were  completed  until  a  few 
days  afterwards,  when  all.  the  parties  met  at  Athens, 
when  Rice,  one  of  the  plaintifis,  acting,  as  we  infer, 
for  the  firm,  made  an  arrangement  by  which  the  title 
to  the  several  horses  was  vested  in  James  M.  Charles, 
to  the  end  that  he  might  ultimately  receive  the  purchase 
money  for  the  horses  for  plaintiff,  and  make  titles  to 
the  several  purchasers.  Accordingly,  at  the  instance  of 
Rice,  Charles  drew  up  a  receipt  in  the  nature  of  an 
agreement,  whereby  the  several  purchasers  agree  that  they 
have  received  from  the  said  Charles  the  several  horses 
as  respectively  contracted  for,  the  price  of  each  being 
specified,  and  agreeing  further  that  they  were  equally 
and  jointly  bound  for  the  forthcoming  of  the  horses, 
and  the  prices  specified  to  be  paid  to  said  Charles  as 
soon  as  their  money,  or  that  of  either  of  them,  should 
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be  collected  from  the  government  as  soldiers  for  services 
as  privates,  and  when  the  whole  amount  for  the  four 
horses  (J654)  should  be  so  paid,  the  said  Charles  was 
to  make  each  man  a  good  title  to  his  horse — but  the 
title  of  each  and  all  the  horses  was  to  remain  in 
said   Charles  until  the  last  dollar  was  paid. 

This  receipt  and  agreement  was  signed  alone  by 
the  four  colored  men,  and  they  severally  took  their 
respective  horses.  Two  of  the  colored  men  received 
their  money  for  their  services  as  soldiers,  which  was 
paid  over  by  Charles  to  plainti£Ps,  amounting  to  (315, 
this  being  the  price  of  the  two  horses  purchased  by 
them.  The  other  two  have  received  nothing  from 
the  government,  and  hence  they  have  paid  nothing  on 
their  horses.  Nelson  Phillips  sold  his  horse  to  the  de- 
fendant, Catharine  Crow,  and  the  plainti%,  Rice  and 
Isbel,  have  brought  replevin,  against  her  and  got  pos- 
session of  the  horse. 

Upon  the  trial  in  the  Circuit  Court  the  jury  found 
a  verdict  for  defendant,  and  .plaintiff  have  appealed 
in  error. 

The  Circuit  Judge  chai^d  the  jury,  that  the  writ* 
ten  contract  contains  a  joint  undertaking  by  the  sign* 
ers  for  the  forthcoming  of  the  several  horses  or  ani- 
mals or  the  payment  of  the  entire  price  agreed  to  be 
paid  for  them,  and  if  they  should  find  that  a  portion 
of  the  purchase  money  was  paid  to  the  plaintiff,  then 
the  suit  could  not  be  maintained  unless  the  proof 
should  show  that  before  the  plaintiffs  commenoed  their 
suit  they  had  returned  or  ofiered  to  return  the  amount 
paid — ^that  is  to  say,  they  must,  before  they  are  allowed 
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to  regain  by  this  action  the  property  in  controversy^ 
put  the  parties  in  the  condition  they  were  in  before 
they   made  their  purchase. 

It  is  insisted  for  plainti£&  that  this  charge  is  er* 
roneous,  and  we  think  the  objection  is  well  taken.  It 
is  true  that  by  the  terms  of  the  agreement  the  sign- 
ers thereof  became  equally  and  jointly  bound  for  the 
forthcoming  of  the  horses  if  the  stipulated  price  of 
the  entire  stock  should  not  be  paid.  But  this  was  a 
stipulation  for  the  benefit  of  the  plaintiffs,  and  they 
might  well  waive  it  and  sue  for  any  one  of  the  horses 
that  might  not  be  paid  for  according  to  the  contract. 
If  Phillips  violated  his  contract  in  filing  to  pay  ac- 
cording to  the  agreement,  the  plaintiffi  had  the  right 
to  require  the  forthcoming  of  the  horse  piu*chased  by 
him,  and  if  they  had  chosen  they  could  have  looked 
to  all  the  joint  signers  of  the  contract  for  the  forth- 
coming of  Phillips'  horse.  They  have  elected  to  waive 
this  right,  and  have  proceeded  to  assert  their  title  by 
the  action  of  replevin. 

This  they  had  the  right  to  do,  provided  they  had 
such  title  as  they  could  enforce  at  law. 

This  brings  us  to  another  portion  of  the  charge  to 
which  the  defendant  objects.  The  Circuit  Judge 
charged  the  jury  that  if  they  found  from  the  written 
contract,  taken  in  connection  with  the  other  proof, 
that  plaintiffs  were  the  owners  of  the  horses,  then 
they  had  such  title  as  would  authorize  them  to  main- 
tain the  suit.  In  this  we  think  there  was  error. 
The  agreement  was  written  by  Charles  at  the  request 
of  Kice,  and   by  its  terms  the   legal  title  to  the  horses 
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is  declared  to  be  in  Charles,  and  the  horses  are  ex- 
pressly received  by  the  purchasers  from  Charles.  After 
the  execution  of  the  agreement,  at  the  request  and  in 
the  presence  of  Rice,  acting  for  his  firm,  the  legal 
title  was  in  Charles,  and  the  equitable  title  in  the 
plaintiffs.  It  is  clear  that  the  plaintiffs  are  estopped 
by  procuring  the  agreement  to  be  written  and  signed, 
from  asserting  the  legal  title  in  opposition  to  the 
terms  of  the  agreement.  The  rights  of  the  plaintifis, 
as  well  as  of  the  purchasers,  must  be  determined  by 
the  written  agreement,  and  it  was  error  to  leave  the 
question  as  to  the  title  to  be  determined  by  the  jury, 
by  reference  to  other  proof  than  that  contained  in  the 
agreement.  It  follows  that  as  plainti%  had  only  an 
equitable  title  to  the  horse  they  could  not  maintain 
the  action  of  replevin.  K  the  action  could  be  main- 
tained at  all  at  law,  it  must  be  in  the  name  of  Charles, 
who  has  the  legal  title.  By  the  terms  of  the  agree- 
ment the  price  of  the  horse  was  to  be  paid  out  of  a 
specific  fund  when  the  same  should  be  collected.  No 
definite  time  of  payment  is  fixed,  and  it  is  far  from 
being  clear  whether  Charles  could  maintain  an  action 
at  law  in  view  of  the  special  terms  of  the  agreement. 
But  on  this  point  we  give  no  opinion.  It  is  suffi- 
cient for  the  present  case  that  although  the  Circuit 
Judge  erred  in  his  charge  against  the  plaintifi,  yet 
he  also  erred  against  the  defendant,  and  as  the  ver- 
dict is  correct  as  we  have  held  the  law,  the  judg- 
ment will  be  affirmed. 
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Hbnry  H.  Matlock  et  al    v.  William  L.  Rice. 

1.  GuARDiAir's  Settlement.     Juriadittion  of  County  Court.      The  County 

Court  ia  vested  with  original  jurisdiction  concurrent  with  the  Cliancery 
Court  of  the  accounts  of  guardians.  Settlements  made  in  that  Court 
are  not  idle  ceremonies,  but  are  to  be  held  as  piima  facie  correct,  and 
should  not  be  disturbed  except  uiM>n  clear  and  satisfactory  evidence. 

2.  Same.     Same.     CompeTiaation.    The  compensation  of  guardians  is  not 

limited  by  the  act  of  February  14,  1860,  c.  34,  but  is  left  to  the  discre- 
tion o|  the  County  Court — the  amount  to  be  determined  by  the  facts 
of  each  case. 

8.  Same.  Same.  Same.  And  in  the  absence  of  all  fraud,  it  is  doubtful 
whether  this  discretion  can  be  controlled  by  the  Chancery  Court. 

4.  Same.  Same.  Same.  A  guardian  took  charge  of  his  ward's  estate  in 
1852,  and  managed  it  for  over  fourteen  years.  The  estate  which  came 
to  his  hands  consisted  chiefly  of  cash  and  cash  notes,  and  amounted 
to  $22,321.85.  He  was  diligent  and  faithful,  made  annual  settlements 
up  to  1865,  and  charged  himRelf  with  compound  interest.  When  the 
account  was  taken  in  the  Chancery  Court,  May  7,  1867,  the  fund 
amounted  to  $44,812.12.  The  County  Court  had,  from  time  to  time, 
made  allowances  to  the  guardian,  which,  added  to  those  made  by  the 
Clerk  and  Master  for  the  two  years  next  preceding  the  accounti 
amounted  to  $6,41 6.74.     Held^  the  allowance  was  reasonable. 

6.  It  seems  that  allowances  to  the  guardian  should  be  made  annually. 

6.  Guardian  and  Ward.  It  is  perhaps  the  meaning  of  the  Statute  (Code, 
s.  2514),  that  the  guardian  may,  when  the  ward  attains  his  majority, 
assign  to  him  bonds,  properly  taken,  for  money  loaned,  in  extinguish- 
ment of  his  liability.  At  all  events,  the  guardian  should  be  allowed 
a  reasonable  time  to  make  collections. 

Case  cited :    MeOaughy  v.  Berg,  4  Heis.,  695. 

Code  Construed,  s.  2514. 


PROM    m'mINN. 


Appeal    from    the    decree    of    the    Chancery    Court, 

May  Term,   1868.       D.  C.  Trewhitt,  Chancellor. 
3 
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Blizard  &  Bradford  for  complainants^   insisted: 

1.  That  the  allowance  to  the  guardian  was  exorbi- 
tant. 

2.  That  the  Chancery  Court  had  full  power  to  cor- 
rect, revise,  modify  and  surcharge  all  settlements  made 
in  County  Courts:  citing  Code,  s.  2493;  Stephenson  v. 
Yandel,   5   Hay,    261. 

3.  A  guardian  should  not  be  allowed  full  commis- 
sions for  receiving  and  again  for  paying  out:  citing 
1  Wheeler's  Dig.,  p.  501,  ss.  1,  3,  8;  nor  more  than 
five  per  cent,  upon  the  whole  estate:  citing  Stepkenr 
son  v.  Yandely  5  Hay.,  262;  Campbell  v.  Williams,  3 
Monroe,  124;  Wheeler's  Dig.,  p.  498,  ss.  8,  18;  Id., 
pp.    421    et   s^q.;    Roberts  ex  parte,   3  Johns.    Ch.,   43. 

4.  The  law  does  not  authorize  a  guardian  to  de- 
liver  notes   to   his   ward. 

5.  Settlements  with  the  County  Court  are  not  prima 
facte  correct  as  against  infants,  and  they  are  not  re- 
quired to.  surcharge  and  falsify :  citing  Tiirney  v.  Wil- 
liams, 7  Yer.,  172;  Elrod  v.  Lancaster,  2  Head, 
571. 

Baxter  for  the  defendant,  after  arguing  that  un- 
der the  circumstances  the  allowance  was  reasonable, 
insisted : 

1.  The  statute  requires  the  guardian  to  keep  the 
ward's  money  loaned  out.  Therefore  the  ward,  when 
he  comes  of  age,  must  either  receive  the  bonds  or 
give   time   to   collect. 

2.  Where  a  bond  good  when  taken,  afterwards  be- 
becomes  worthless   without   the   default   of  the  guardian. 
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he   is    not  liable:      citing    2    Williams     on     Executors, 
pp.    1537-8. 

3.  A  revolution  is  an  accident,  against  the  conse- 
quences of  which  a  court  of  equity  will  relieve:  Citing 
1    Stor.   Eq.   J.,   8.    93. 

J.  H.  Gaut,  for  defendant,  argued  the  facts  elabor- 
ately,  and   insisted : 

1.  The  discretion  of  the  County  Court,  in  making 
allowances  to  guardians,  can  not  l)e  controlled  by  the 
Chancery  Court;  and,  at  all  events,  the  Chancery 
Court  will  not  interfere  unless  the  evidence  is  very 
clear. 

2.  The  settlement  is  certainly  prima  faeie  correct: 
citing  Greenlee  v.  Hays,  1  Tenn.  R.,  300;  5  Hay., 
261;    Meigs'  Dig.,   52;    6   Paige,  95;    1  Hawk.,  493. 

3.  The  Chancellor  having  at  a  prior  term  of  the 
Court,  by  decree,  settled  the  basis  of  the  account, 
could  not  at  an  ensuing  term  change  it:  citing  1 
Meigs'   Dig.,   434,   etc. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

Defendant  was  appointed  guardian  of  the  three 
original  complainants,  who  were  the  minor  children  of 
John  Matlock,  deceased,  on  the  7th  day  of  October, 
1852,  by  the  County  Court  of  McMinn  county,  and 
also  of  Elizabeth  Matlock,  their  sister,  who  died  in 
1857  intestate  and  without  issue.  He  made  annual 
settlements  with  the  County  Court  until  the  7th  May, 
1865,  and  this  bill  was  filed  on  the  3d  February,  1866, 
to  surcharge  and  falsify  said  settlements,  and  to  obtain 
an  account  and  final  settlement  in  the  Chancery  Court 
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at  Athens.  An  account  was  ordered  by  the  Chancel- 
lor, and,  from  the  Master's  first  report,  it  appears  that 
the  fund  which  came  into  defendant's  hands  in  Octo- 
ber, 1852,  and  which  consisted  chiefly  of  cash  and 
cash  notes,  amounted  to  $22,321.35,  which,  with  com- 
pound interest  and  certain  small  sums  realized  from 
the  rent  of  a  house  and  lot,  amounted  on  the  7th 
May,  1867,  to  $44,812.12.  The  disbursements  of  the 
guardian,  including  certain  allowances  made  to  him  by 
the  County  Court  for  his  services,  amounted,  as  shown 
in  said  report,  to  $33,941.36,  and  the  claims  on  hand 
and  in  suit,  to  $11,082.75.  Exceptions  to  the  Mas- 
ter's report  were  sustained,  and  a  new  account  ordered 
by  the  Chancellor;  and  the  Master  made  a  second 
report,  in  which  the  aggregate  results  previously  ascer- 
tained were  not  materially  varied,  except  as  to  the 
guardian's  compensation.  The  compensation  allowed 
by  the  County  Court  was  fixed  at  each  settlement,  the 
rate  per  cent,  being  varied,  but  amounting  in  the  ag- 
gregate, as  charged  in  the  bill,  to  $5,777.87.  In  the 
first  decree  ordering  the  account,  the  Master  was  di- 
rected to  ascertain  what  would  be  a  reasonable  com- 
pensation, and  in  doing  so,  to  regard  the  settlements  as 
prima  facie  evidence  of  their  correctness,  but  liable  to 
be  modified  or  set  aside  by  other  proofs  introduced 
by  either  of  the  parties.  In  the  second  decree  the 
Master  was  directed  to  allow  the  guardian  five  per 
cent,  commissions  on  the  gross  amount  received  by 
him  when  the  estate  came  into  his  hands,  five  per 
cent,  on  the  amount  of  interest  collected  by  him  from 
year    to    year,    and    five   per   cent,    on    the    amount    of 
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interest  which  he  paid  out  from  year  to  year.  The 
amount  of  compensation  reported  in  obedience  to  said 
second  decree  was  $4,482.01,  and  the  last  report  was 
affirmed  by  the  Chancellor,  and  defendant's  exceptions 
thereto   disallowed. 

The    question    principally   discussed    in   this   court   is 
as   to   the  compensation;    and  upon   this   it   may  be   ob- 
served  that,  while   the   Act  of  14th  of  February,   1860, 
c.     34,     declares     that    the     compensation     of     ordinary 
trustees  shall   not  exceed   five   per  cent.,   the    provisions 
of   the    Code,   ss.    2856    and    2532,    which    declare    that 
the    administrators,    executors,    and    guardians    shall    be 
allowed   a  reasonable   compensation,   without  limiting  the 
amount  for  their  services,   remain    unchanged.       In   the 
Code,    s.    1976,    it    was     declared     that    trustees    should 
receive    five    per    cent.,    and,    by    s.     3664,     that    their 
fees    for    selling    and    collecting  should   be   the   same   as 
allowed    by    law    to    clerks    and    masters    in    chancery. 
Although    this     apparent     incongruity    doubtless     caused 
the  passage  of  the  Act  of  the    14tli  of  February,   1860, 
it    may    well    be    sup|K)sed    that    a    principal   reason    for 
limiting    the    compensation    of    trustees    for    the   benefit 
of    creditors    to    a    sum    not    exceeding    five   per  cent., 
and    for   prescribing   no   limit   as   to    guardians  and    per- 
sonal  representatives,  was  that  the  duties  of  the   former 
are   generally    prescribed   by   the   deeds    or   other   instru- 
ments   under    which    they    act,   and    are    comparatively 
few   in   number,  while   those   of  the   latter,   although    in 
many   particulars    defined    by    statute    or    regulated     by 
fixed   principles   of  law,  are   infinitely  diversified   by  the 
peculiar  nature   of   different    estates.       It  is   often   more 
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troublesome  to  adjust  the  affairs  of  a  small  estate^  con- 
sisting of  notes,  accounts,  and  unsettled  dealings  and 
transactions,  when  books  have  been  irregularly  kept,  or 
when  there  are  no  books  at  all,  than  to  settle  a  large 
and  extensive  business  which  has  been  systematically 
conducted;  and  a  reasonable  compensation  would  be 
proportionally  much  greater  in  the  one  case  than  the 
other.  No  inflexible  rule,  alike  applicable  to  all  es- 
tates and  circumstances,  could  perhaps  be  justly  pre- 
scribed either  by  the  Legislature  or  the  courts,  but 
the  rate  of  compensation,  which  depends  upon  our 
statute,  and  not  upon  the  statutes  or  decisions  in 
other  States,  should,  in  each  particular  case,  be  deter- 
mined by  the  extent  of  responsibility,  the  nature  of 
the  services  rendered,  and  other  causes  difficult  to 
limit  or  define.  It  was  no  doubt  the  intention  of 
the  Legislature  to  confide  much  to  the  discretion  of 
the  Countv  Courts  in  the  settlements  of  estates:  and 
this  discretion  would,  in  many  cases,  be  materially 
aided  by  the  local  and  personal  knowledge  of  the 
justices.  The  settlements  made  under  their  direction, 
although  subject  to  supervision  in  other  tribunals,  are 
frequently  binding  and  conclusive.  It  is  expressly 
declared  that  they  shall  be  taken  as  prima  facie  cor- 
rect: Code,  s.  3786.  If  made  in  the  mode  pre- 
scribed by  law,  they  should  not  be  disturbed,  except 
upon  clear  and  satisfactory  evidence.  The  Code  pro- 
vides that  the  County  Court  shall  have  full  power  to 
take  cognizance  of  all  matters  concerning  minors  and 
their  estates,  and  that  it  shall  have  original  jurisdic- 
tion   in    the    settlement    of    accounts.        See    ss.     2493, 
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4201.  And  although  it  is  enacted  that  the  powers 
oi  the  Chancery  Courts  over  such  estates  are  not 
hereby  abridged  by  s.  2493,  it  is  provided  by  s. 
4204  that  the  County  Court,  in  cases  of  concurrent 
jurisdiction,  is  vested  with  all  the  incidental  powers 
belonging  to,  or  conferred  by  law  upon,  the  court 
with  which  its  jurisdiction  is  concurrent.  It  follows, 
therefore,  that  a  settlement  properly  made  in  the 
County  Court  is  not  an  idle  form  or  a  dead  letter; 
and,  in  the  case  under  consideration,  we  are  not  pre- 
pared to  hold  that  the  accounts  taken  in  the  County 
Court  have  been  surcharged  and  falsified  as  declared 
by  the  Chancellor,  or  that  he  had  the  power  virtually 
to   change   at  a   subsequent  term   the   first  decree. 

Although  the  statute  (Code,  ss.  2526,  2526)  re- 
quires the  guardian  annually  to  exhibit  an  account  of 
the  profits  and  disbursements  of  the  estate  of  his 
ward,  and  directs  the  Clerk  of  the  County  Court  to 
enter  in  particular  books,  provided  and  kept  for  that 
purpose  only,  the  guardian's  accounts,  it  does  not  di- 
rect at  what  time  the  County  Court  shall,  in  its  dis- 
cretion, make  a  reasonable  compensation  and  allowance 
to  the  guardian  for  his  trouble  and  expenses  in  set- 
tling the  business:  Code,  s.  2532.  In  this  case 
the  County  Court  made  an  annual  allowance,  and  this 
is  believed  to  be  the  usual  practice.  It  would  not, 
in  a  large  majority  of  cases,  be  practicable  to  secure 
the  services  of  competent  guardians,  if  the  payment 
of  their  compensation  should  be  postponed  to  the  termi- 
nation of  a  guardianship  usually  ending  after  a  long 
series    of   years,   and    the    provision    as    to    annual    ac- 
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counts  seems  to  imply  that  the  allowances  shall  be 
made   at  the   close   of  each   year. 

It  appears  from  the  settlements  in  the  County 
Court  that  for  the  first  two  years  and  seven  months 
of  his  guardianship,  a  gross  allowance  of  $1^380  was 
made  to  the  guardian,  being  nearly  2^  per  cent,  on 
the  aggregate  fund  in  his  hands;  that,  for  the  years 
1855  and  1856  an  allowance  of  1  per  cent,  was  made; 
that,  for  the  year  1857  it  was  about  IJ,  and  for  the 
years  1858,  1859  and  3860,  about  IJ  per  cent;  and 
for  the  subsequent  years,  until  the  7th  of  May,  1865, 
about  2  per  cent.  These  allowances,  including  those 
made  by  the  Master  in  his  first  report,  for  the  years 
1865  and  1866,  amount,  as  shown  in  said  report,  to 
16,416.74. 

In  the  Master's  second  report,  it  is  shown  that 
the  total  amount  of  the  principal  received  by  defend- 
ant was  $23,407.52;  that  the  amount  of  interest  col- 
lected by  him,  or  with  which  he  was  chargeable 
during  the  fourteen  or  fifteen  years  of  his  guardian- 
ship, was  $21,322.60,  and  that  he  has  actually  paid 
out,  or  otherwise  adjusted  the  sum  of  $27,680.65,  much 
the  larger  part  of  which  was  paid  to  or  settled  with 
the  complainants.  The  amount  of  assets  remaining  in 
defendant's  haiids  at  the  date  of  the  first  report  was 
$11,082.76,  and  at  the  date  of  the  second  $12,717.46, 
the  difference  being  mainly  caused  by  the  different 
amounts  allowed  as  compensation  in  the  two  reports, 
and  that  his  balance  consists  chiefly  of  debts  in  liti- 
gation. 

It  is  strongly  insisted  for  defendant  that  the  County 
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Court,  being  a  court  of  concurrent  jurisdiction,  and 
expressly  invested  by  law  with  a  discretion  over  the 
entire  subject  of  compensation,  had  full  power  and 
authority  to  determine  the  question;  and  that  in  the 
absence  of  fraud  on  the  part  of  the  guardian  in  pro- 
curing the  allowance,  its  action  could  not  be  reviewed 
or  annulled  by  the  Chancery  Court,  and  could  only 
be  corrected,  if  at  all,  by  a  direct  appeal  to  a  supe- 
rior jurisdiction.  The  decision  of  this  question  would, 
perhaps,  involve  an  examination  of  previous  decisions 
upon  analagous  statutes,  and  a  discussion  of  the  pro- 
visions of  the  Code  already  cited,  and  it  is  unneces- 
sary, upon  the  facts  of  this  case,  finally  to  determine 
it.  As  already  indicated,  this  court  is  of  opinion 
that  there  is  no  satisfactory  evidence  to  show  that  the 
discretion  of  the  County  CcTurt  was  improperly  exer- 
cised. Various  witnesses  were  examined  in  this  cause, 
among  them  two  of  the  Justices  of  the.  County  Court, 
and  it  is  satisfactorily  shown  that  the  allowances  were 
fixed  by  the  court  itself,  and  not  made,  as  charged  in  the 
first  instance,  by  the  guardian;  and  in  the  opinion  of 
a   majority   of  the   witnesses,   they   were   not  exhorbitant 

or  unreasonable  in  view  of  the  magnitude  of  the 
estate,  the  js^reat  responsibility  resting  upon  the  guar- 
dian, his  prudent  and  faithful  management  of  the  bus- 
iness and  his  having  accounted  for  compound  interest 
as  to  much  the  largest  part  of  the  fund.  One  of 
the  complainants  attained  his  majority  in  1861,  another 
in  1863,  and  the  complainant,  Martha,  in  December, 
1865.  The  first  two  have  i^ceived  all,  or  the  greater 
part    of    their    shares    of    the  estate;    and    large   suiil-^ 
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were  paid  to  the  last.  The  defendant  insists  in  his 
answer  that  he  delayed  the  collection  of  the  claims 
due  the  estate  because  the  complainants^  or  some  of 
them,  insisted  upon  payment  in  gold,  and  because  if 
he  had  pressed  their  collection  during  the  civil  war, 
he  would,  in  all  probability,  have  been  compelled, 
under  Gen.  E.  Kirby  Smith's  military  order,  to  re- 
ceive Confederate  notes  in  payment.  He  states  that 
he  offered  to  hand  over  to  the  complainants  all  the 
claims  in  his  hands;  that  he  never  refused  to  ac- 
count with  them,  but  that  they  were  disposed  to  exact 
gold  and  not  even  to  receive  United  States  Treasury 
notes,  and  to  contest  the  amount  of  his  compensation, 
and  that  for  these  causes  no  final  settlement  was 
made  with  them.  These  statements  are  verified  in 
part  by  evidence  appearing  in  the  record,  and  all  the 
circumstances  establish  their  correctness.  Various  suits 
were  commenced  by  the  guardian  in  the  spring  of 
1865,  to  enforce  the  collection  of  the  outstanding 
claims,  and  as  two  of  the  wards  came  of  age  during 
and  the  other  soon  after  the  termination  of  the  war, 
the  guardian  was  well  warranted  in  delaying  the  suits, 
as   well   as   his   final   settlement,   until   after  its  close. 

After  a  careful  examination  of  the  entire  record, 
including  the  various  settlements  made  by  the  defend- 
ant, as  well  as  the  reports  of  the  Master  in  the 
Chancery  Court,  we  are  satisfied  that  this  large  estate 
was  managed  with  more  than  ordinary  prudence,  in- 
tegrity and  care  and  that  the  Chancellor  erred  in  not 
confirming  the  first  report  of  the  Master,  and  making 
it  the   basis  of    his    decree.       Although    the   allowances 
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to  the  guardian  are  liberal^  they  are  not,  in  view  of 
the  peculiar  circumstances  of  the  case,  extravagant, 
and  do  not  amount  to  one-third  of  the  interest  actu- 
ally realized.  While  estates  should  not  be  wasted  in 
extravagant  allowances  to  guardians,  a  due  regard  to 
the  best  interest  of  minors  requires  that  fitithful  and 
competent  men  should  not  be  deterred  from  assuming 
the  fearful  responsibilities  of  the  office  by  the  appre- 
hension  of  inadequate   remuneration    for    their    services. 

Where  the  profits  of  a  ward's  estate  are  more  than 
sufficient  to  educate  and  maintain  him,  it  is  expressly 
provided  by  »the  Code,  s.  2513,  that  the  guardian 
shall  lend  the  surplus,  and  all  other  sums  of  money 
of  the  ward  in  his  hands,  upon  bond  with  good  and 
sufficient  security,  etc.;  and,  by  s.  2514,  that  an  as- 
signment of  such  bonds  to  the  ward,  at  his  majority, 
shall  be  a  discharge  of  the  guardian  for  so  much. 
These  provisions  manifestly  indicate  that  the  guar- 
dian is  required  to  keep  the  fund  at  interest  until 
the  ward  arrives  at  age,  and  that  a  reasonable  period 
should  be  allowed  for  collection  after  that  time,  if  the 
ward  does  not  receive  the  bonds.  It  is,  perhaps,  the 
true  meaning  of  the  statute  that  the  guardian  may 
assign  the  bonds  in  extinguishment  of  his  liability. 
It  certainly  was  not  the  intention  that  the  ward 
should  demand  gold  at  the  moment  of  reaching  his 
majority;  and  we  hold  that  the  Chancellor  erred  in 
pronouncing  a  decree  against  the  guardian  for  the 
claims  in   suit. 

We  held,  in  McOaughy  v.  Berg,  4  Heis.,  695,  that  the 
late  civil  war  should   be  regarded  as  having  terminated 
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on  the  26th  day  of  July,  1866.  The  bill  in  this  case 
was  filed,  as  already  stated,  on  3d  February,  1866,  while 
several  of  the  suits,  brought  on  the  bonds  as  soon 
after  the  termination  of  the  war  as  the  courts  were 
open,  were  still  pending  and  undetermined,  and  we 
would,  perhaps,  declare  that  the  present  bill  was,  under 
the  circumstances  of  this  case,  prematurely  filed,  and 
in  view  of  the  information  furnished  by  the  settlements 
in  the  County  Court,  without  adequate  reason,  but  for 
the  fact  that  both  parties,  in  their  pleadings,  .submit 
to  an  account.  It  appears  in  evidence  that  various 
suits  at  law  and  in  Chancer}'  were  brought  to  enforce 
the  collection  of  bonds  due  the  guardian;  and  instead 
of  rendering  a  decree  against  him  for  the  full  'amount 
of  these  unliquidated  claims,  orders  should  have  been 
made,  from  to  time,  for  their  payment  to  the  parties 
entitled;   and   a   decree    should    have    been     pronounced 

directing  the  Master  not  only  to  take  an  account  as 
between  the  complainants  and  the  defendant,  but  between 
the  complainants  themselves,  so  as  to  determine  accu- 
rately whether  either  has  been  overpaid  or  what 
amount  is   coming  to   each. 

It  does  not  appear  from  the  record  that  there 
was  any  negligence,  in  view  of  the  delay  crested  by 
the  civil  war,  on  the  part  of  the  guardian  in  putting 
the  claims  in  suit;  but  this  cause  may  be  remanded 
to  the  Chancery  Court  at  Athens,  with  leave  to  the 
complainants  to  establish,  if  they  can,  by  evidence^ 
that  any  of  the  claims  have  been  lost  by  the  negli- 
gence of  defendant. 

Let  a  decree   be   pronounced    reversing    all    the   do- 
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orees  of  the  Cliancellor  subsequently  to  that  of  29th 
May,  1867,  ordering  the  account  and  affirming  the 
Master's  first  report  of  the  account;  and  let  the  cause 
be  remanded  for  the  purposes  above  indicated  and  for 
taking  such  further  accounts  as  may  be  necessary. 
One  half  of  the  costs  in  this  court  shall  be  adjudged 
against  complainants,  and  the  other  against  defendant, 
and  the  costs  in  the  court  below  shall  be  paid  as 
the    Chancellor   may   hereafter  direct. 


William   Elmore  r.  John  Brooks. 

1.  CoinrERaiON.    A  railroad  agent,  under  orders  from  the  Superintendent 

to  deliver  no  goods  consigned  to  persons  who  had  abandoned  the  coun- 
try and  gone  into  the  Federal  lines,  refused  to  deliver  goods  to  the 
order  of  such  a  consignee.  HeM,  a  conversion  for  which  the  agent  was 
individually  liable. 

2.  Same.     PtincipcU  and  Agent.    The  rule  respondeat  superior  does  not  apply 

where  the  agent  elects  to  obey  an  illegal  order. 
Cases  cited :    Scruggs  v.  Davis,  5  Sneed,  265;  LuttreU  v.  Hojen,  3  Sneed, 
20;  (MdresB  v.  Ford,  1  Heis.,  466. 


FROM  JEFFERSON. 


Appeal   in   error  from  the  judgment    of  the   Circuit 
Court,  April  Term,   1870.       Jambb  H.  Randolph,  J. 

Meek  &  Gratz  for   plaintiff  in  error,  insisted  that 
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the   rule   respondeat    superior    applied    citing    Gantrdl  v. 
Colwell,  3   Head,   471, 

Burton,  McFarland  &  Evans  for  defendant  in 
error,  said  that  conceding  that  an  agent  is  not  liable 
to  third  persons  for  mere  omissions  of  duty,  there 
being  no  privity  between  them,  yet  the  agent  is  liable 
for  a  positive  misfeasance  amounting  to  a  conversion; 
citing  1  Black.  Com.,  430;  Broxon  v.  Howard,  14 
Johns.,  118;  2  Hill.  Torte,  457,  s.  20,  c,  Id.,  p.  464; 
Childress  v.  Ford,  1  Heis.,  466;  Scruggs  v.  DamSy 
5  Sneed,  261-265. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  trespass  commenced  in  the 
Circuit  Court  of  Jefferson  county  by  John  Brooks 
against  Wm.  Elmore  and  others.  He  claims  in  his 
declaration  $15,000  as  damages  for  false  imprisonment, 
and  for  taking  and  converting  a  large  quantity  of  brandy 
and  other  articles  of  personal  property.  The  suit  was 
dismissed  as  to  all  the  defendants  except  Wm.  Elmore. 
He  put  in  two  pleas — not  guilty,  and  the  statute  of 
limitations  of  one  year.  Upon  the  trial  the  jury  re- 
turned a  verdict  for  $358.15,  stating  in  their  verdict 
that  this  was  the  value  of  the  goods  shipped  to  N'ew 
Market  by   railroad,   together  with   interest. 

The  proof  shows  that  Elmore  was  the  railroad 
agent  at  the  New  Market  depot;  that  the  goods  ship- 
ped to  that  depot  for  plaintiff  consisted  of  tobacco, 
white   lead,   clover    seed,    cooking    stove,   etc.,   and  that 
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Elmore;  as  such  agent^  refused  to  deliver  the  goods  to 
the  order  of  plaintiff,  whereby  they  were  lo8t_to  the 
plaintiffl  The  verdict  of  the  jury  as  to  these  goods 
was  against  the  defendant,  but  as  to  the  charges  re- 
specting the  brandy  and  the  false  imprisonment  the 
verdict   was   in   favor  of  the   defendant. 

As  the  defendant  alone  has  appealed,  it  is  only 
necessary  to  notice  those  matters  of  error  arising  out 
of  his  refusal,  as  railroad  agent,  to  deliver  to  plain- 
tiff^'s  order  the  goods  for  the  conversion  of  which  the 
jury   found   their  verdict. 

The  facts  as  they  appear  in  the  bill  of  exceptions 
are,  that  Elmore  was  agent  for  the  railroad  company 
at  New  Market;  that  he  was  instructed  by  the  Super- 
intendent of  the  road  to  deliver  no  goods  shipped  to 
his  depot  for  persons  who  had  abandoned  the  country 
and  gone  into  the  Federal  lines.  Brooks  had  aban- 
doned the  country  when  the  goods  in  question  were 
received  at  the  depot.  His  agent  applied  to  Elmore 
for  them,  and  presented  an  order  for  them  from 
Brooks.  In  obedience  to  the  order  of  the  Superin- 
tendent of  the  road,  Elmore  refused  to  deliver  the 
goods   to   Brooks^   agent. 

The  Circuit  Judge  charged  the  jury  that  if  they 
found  from  the  proof  that  the  property  sued  for  was 
detained  by  the  defendant  Elmore,  and  for  the  reason 
that  the  Superintendent  had  instructed  him  not  to  de- 
liver the  property  shipped  to  persons  who  had  ab- 
sconded, then  they  should  find  for  the  plaintiff  the 
value  of  the  goods  as  shown  by  the  proof,  and  in 
their   discretion   they    might  give   interest. 
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The  Judge  was  requested  by  defendant's  counsel  to 
charge  the  jury  "that  the  master  is  always  liable  to 
third  persons  for  the  misfeasance  and  negligence  and 
omissions  of  duty  of  his  servants  in  all  cases  within 
the  scope  of  his  employment.  The  agent  is  not,  in 
general,  liable  to  third  persons  for  his  own  misfeas- 
ances or  omissions  of  duty  in  the  course  of  his  em- 
ployment; his  liability,  in  these  latter  cases,  is  solely 
to  his  principal,  there  being  no  privity  between  him 
and  such  third  persons,  but  the  privity  exists  only 
between  him   and   his   principal." 

The  Judge  omitted  to  make  any  other  or  further 
charge,  upon  the  ground  that  he  had  already  charged 
the   law. 

It  is  conceded  by  the  counsel  for  Brooks  that,  or- 
dinarily, the  master  is  liable  to  third  persons  for  the 
negligence  or  omissions  of  duty  of  the  agent,  and  that 
the  agent,  in  general,  is  not  liable  to  third  persons 
for  his  nonfeasances  or  omissions  of  duty  in  the 
course  of  his  employment.  But  it  is  insisted  that 
this  rule  does  not  govern  the  present  case,  for  the 
reason  that  here  the  agent  was  not  guilty  simply  of 
nonfeasance  or  omission  of  duty  in  refusing  to  deliver 
the  goods  to  plaintiff's  agent,  but  that  the  refusal  was 
willfiil  and  unlawful,  in  obedience  to  instructions  from 
his  principal,  which  were  unlawful,  and  therefore  that 
his  detention  of  the  goods  amounted  to  an  absolute 
conversion  of  them,  for  which  he  was  personally  liable. 
It  is  clear  that  the  Superintendent  of  the  road  had 
no  legal  right  to  make  an  order  forbidding  the  agent 
to   deliver    goods    received    for    persons    who    had     ab- 
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sconded.  It  is  equally  clear  that  the  railroad  com-\ 
))aD7  was  liable  to  be  sued  for  the  damages  resulting  \ 
from  such  an  order.  But  as  the  agent  elected  to 
obey  an  order  which  was  illegal^  he  can  not  escape 
from  the  consequences  by  shifting  the  liability  upon 
his  principal.  The  detention  of  the  goods  under  the 
circumstances  was  a  conversion  by  the  agent,  for  which 
he   was  liable. 

It  is  laid  down  by  Blackstone,  1  vol.,  430,  that 
''if  the  servant  commit  a  trespass  by  the  command  or 
encouragement  of  his  master,  the  master  shall  be  guilty 
of  it^  though  the  servant  is  not  thereby  excused,  for 
he  is  to  obey  his  master  in  matters  that  are  honest 
and  lawful."  See,  also.  Brown  v.  Howard,  14  John.^ 
118;  Scruggs  v.  Dams,  5  Sneed^  265;  LuUrell  v. 
Hazen,   3  Sneed,   20;     ChUdresa  v.  Ford,   1    Heis.,   466. 

We  conclude  that  there  was  no  error  in  the  charge 
of  the  Circuit  Judge,  and  affirm  the  judgment. 

4 
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Washington  Tukneb  v.  W.  J.   Bbock. 

1.  Beplevin.    a  brought  an  action  of  replevin  against  B,  but  failing  to 

get  possession  of  the  property,  he  elected  to  proceed  in  case  and 
recovered  a  judgment,  on  which  execution  issued  and  was  returned 
niUla  bona.  Afterwards,  finding  the  property  in  the  hands  of  C,  he 
replevied  it  from  him.  Held,  the  right  to  the  property  did  not  vest 
in  B  upon  the  rendition  of  the  judgment  for  its  price  against  him,  and 
such  unsatisfied  judgment  is  no  bar  to  the  suit  against  C. 
Case  cited :     WaUeer  v.  FamaworUij  MS.  opinion,  Knoxville,  1844. 

2.  Same.    And  this  is  true,  whether  B  &  C  were  joint  trespassers,  or  C  was 

a  purchaser  from  B,  with  or  without  notice. 
Case  cited :    KnoU  v.  Ounmngham,  2  Sneed,  204. 


PBOM    m'mINN, 


Appeal  in  error  from  the  judgment  of  the  arcuit 
Court,  August  Term,  1869.      William    L.  Adams,  J, 

Blizabd  &  Bbadfobd  for  the  plaintiff,  insisted: 
Judgment  against  the  wrong-doer  with  satisfaction  there- 
of vests  the  title  in  him,  but  judgment  without  sat- 
isfaction does  not:  citing  Williaiiia  v.  Otey,  8  Hum., 
563;  Lov^oy  v.  Murray^  3  Wall.,  1;  2  Kent,  Marg. 
p.  388,  n.  a;  1  Greenl.  Ev.,  s.  533;  KrwU  v.  Owfin 
ningkam,  2  Sneed,  204;  Walker  v.  Faimmoorthj  MS., 
Knoxville,   1844. 

B.   M.   Edwabds  for  the  defendant,   insisted: 

1.    The  plaintiff   having    elected    to  waive    the    tori 

as  to  the   original  wrong-doer,   waived  it  as  to  all  the 

world  and   was  bound   by   tho   election. 
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2.  If  the  plaintiff  can  recover  in  this  action,  he 
will  be  in  a  condition  to  have  double  satisfaction,  for 
equity   would   not  give   relief  to   the   tort  fexuBor, 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

The  question  of  law  to  be  determined  in  this  cause 
arises  upon  the  following  statement  of  facts  as  agreed 
on  by  the  parties,  and  the  charge  of  the  Circuit  Judge 
thereon : 

"Turner,  the  plaintifl,  sued  Swaffords,  in  the  Cir- 
cuit Court  of  Bledsoe  county,  in  an  action  of  replevin 
for  a  mare  and  colt.  He  failed  to  get  the  property, 
and  elected  to  proceed  in  case.  He  recovered  judg- 
ment, and  execution  issued  thereon,  and  was  returned 
nxdla  bona.  After  these  proceedings  in  Bledsoe  county. 
Turner  found  the  mare  in  defendant  Brock's  posses- 
sion in  McMinn  county,  and  replevied  her  in  this  ac- 
tion in  the  McMinn  Circuit  Court.  This  was  all  the 
evidence   in   the   case   agreed   upon." 

The  Circuit  Judge  instructed  the  jury,  that  if  they 
found  the  state  of  facts  to  be  as  agreed  upon,  the  plain- 
tiff is  barred  by  the  fomer  recovery  in  Bledsoe  county, 
and  can  not  recover  in  this  action,  although  the  said 
judgment  in  Bledsoe  county  is  unsatisfied,  and  you  will 
find  in  favor  of  the  defendant.  The  jury  returned  a  ver- 
dict in  favor  of  the  defendant,  on  which  judgment  wa« 
rendered,  from  which  the  plaintiff  has  appealed  in  er- 
ror to   this   court. 

It  has  been  the  settled  doctrine  in  this  State  for 
many  years,  that  a  judgment  against  one  joint  trespasser, 
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without  satisfaction,  is  no  bar  to  an  action  against  a 
co-trespasser:   Knott   v.    Ounningham,   2   Sneed,   204. 

But  it  does  not  appear  by  the  facts,  as  agreed 
upon,  whether  or  not  Brock  was  a  co-trespasser  of  the 
Swaflbrds.  It  seems  that  the  original  suit  commenced 
in  Bledsoe  county  was  against  the  Swaffords,  and 
upon  failing  to  obtain  possession  of  the  mare  by  the 
writ  of  replevin,  the  plaintiff  elected  to  proceed  against 
the  Swaffords  in  case;  and  in  that  form  of  action  ob- 
tained judgment  against  them  for  the  value  of  the 
mare,   but   this  judgment   is   unsatisfied. 

Is  this  unsatisfied  judgment  a  bar  to  the  present 
action  of  replevin  for  the  same  mare?  It  is  clear, 
upon  the  authority  of  Knott  v.  Ounningham,  that  if 
Brock,  the  defendant  in  this  action,  was  a  co-trespasser 
of  the  Swaffords,  the  judgment  against  them  was  no  bar 
to  another  action  against  Brock.  The  evidence  does  not 
show  how  Brock  got  possession  of  the  mare — ^whether  as 
a  trespasser  or  as  a  purchaser  from  the  Swaffords  with 
or  without  notice  of  their  unlawful  possession.  But 
the  Judge's  instruction  to  the  jury  necessarily  required 
them  to  find  for  the  defendant,  whether  he  was  a  co- 
trespasser  or  a  purchaser,  and  was  therefore  erroneous, 
upon   the  hypothesis   that   Brock    was   a  co-trespasser. 

Upon  the  hypothesis  that  Brock  was  a  purchaser 
from  the  Swaffords  he  is  clearly  entitled  to  the  defense 
of  a  bar  to  the  action,  if  the  legal  effect  of  Turner's 
judgment  against  the  Swaffords  was  a  waiver  of  his 
title   to  the   mare. 

It  was  decided  in  the  case  of  Knott  v.  Ounning- 
ham,  that  the  plaintiff  could   elect  to   sue   one   or  all  of 
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fieveral  joint  trespassers,  and  if  he  elected  to  sne  one 
and  obtain  judgment  {or  the  wrong  against  him,  this 
was  no  waiver  of  his  right  to  sne  the  other  and  ob- 
tain judgment  against  them.  It  follows  that  the  elec- 
tion to  sue  one  of  several  trespassers  is  neither  a  waiver 
of  the  right  to  sue  the  other,  nor  does  the  obtaining  of 
a  judgment  against  one  operate  to  divest  the  title  to  the 
property  involved  in  the  suit  out  of  the  plaintiflF  and 
vest  it  in  the  defendant,  imless  the  judgment  so  ob- 
tained against  the  trespasser  first  sued  has  been  sai^ 
isfied. 

The  legal  effect  of  a  judgment  against  one  joint 
trespasser,  as  to  its  vesting  the  title  of  the  property 
in  the  trespasser  so  sued,  was  elaborately  examined 
in  the  case  of  Lovefoy  v.  Murray  ^  3  Wal.,  1. 
Justice  Miller  delivered  the  opinion  of  the  court, 
and  after  referring  to  and  commenting  on  the  con- 
flicting authorities,  concludes  that  the  weight  of  author- 
ity is  against  the  proposition  that  a  judgment  with- 
out satisfaction  is  a  bar  to  a  subsequent  action.  He 
then  shows  that  upon  principle  the  doctrine  that  the 
judgment  alone  vests  the  title  of  the  property  con- 
verted in  the  defendant  can  not  be  maintained.  He 
says :  "  The  property  which  was  mine  has  been  ta- 
ken from  me  by  fraud  or  violence.  In  order  to 
procure  redress,  I  must  sue  the  wrong-doer  in  a  court 
of  law.  But  instead  of  getting  justice  or  remedy,  I 
am  told  that  by  the  very  act  of  obtaining  a  judg- 
ment, a  decision  that  I  am  entitled  to  the  relief  I 
ask,  the  property  which  before  was  mine  has  become 
that   of   the   man   who   did    me    the   wrong.       In   other 
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words,  the  law,  without  having  given  me  satisfaction 
for  ^my  wrong,  takes  from  me  that  which  was  mine 
and  gives  it  to  the  wrong-doer.  It  is  sufficient  to 
state   the   proposition  to   show  its  injustice." 

In  answer  to  the  position,  that  the  judgment  rep- 
resents the  price  of  the  property,  and  as  the  plaintiff 
has  the  judgment  the  defendant  should  have  the  prop- 
erty. Justice  Miller  says:  "But  if  the  judgment 
does  represent  the  price  of  the  goods,  does  it  follow 
that  the  defendant  shall  have  the  property  before  he 
has  paid  that  price?  The  payment  of  the  price  and 
the  transfer  of  the  property  are,  in  the  ordinary  con- 
tract of  sale,  concurrent  acts.  But  in  all  such  cases, 
what  has  the  defendant  in  such  second  suit  done  to 
discharge  himself  from  the  obligation  which  the  law 
imposes  upon  him  to  make  compensation?  His  lia- 
bility must  remain,  in  morals  and  on  principle,  until 
he  does  this." 

In  this  reasoning  we  fully  concur.  It  is  pecu- 
liarly applicable  to  the  case  before  us.  Here  the 
plaintiff  sought  by  replevin  to  recover  his  property 
in  specie.  He  was  prevented  from  doing  so  by  the 
defendants,  and  was  thereby  forced  to  resort  to  his 
remedy  in  case.  If  his  judgment  vested  the 
title  in  the  defendants  without  satisfaction,  then  the 
defendants  under  our  exemption  laws  could  have  held 
the  property  and  defied  the  execution  issuing  upon  the 
judgment. 

This  question  is  fully  examined  in  2  Kent,  388, 
where  the  better  doctrine  is  said  to  be  that  the  judg- 
ment without    satisfaction    is    no    bar   to    a    subsequent 


SEPTEMBER  20,  1871.  56 

O.  C.  Hendenon,  Adm'r,  Su^,,  v.  C.  M.  McGhee  et  ok. 

action.  He  refers  to  a  case  {Walker  v.  Famstoorth) 
decided  by  this  court  in  1844,  in  which  it  was  held 
that  recovery  in  damages  of  the  value  of  a  specific 
chattel  does  not  of  itself  work  a  change  of  title,  and 
transfer  it  to  the  defendant  or  his  vendee,  without 
satis&ction  of  the  value  found.  This  case  is  not  re- 
ported, but  upon  examination  of  the  record  in  this 
court  we  find  that  Judge  Kent  has  given  the  sub- 
stance of  the  decision  correctly.  We  concur  in  and 
adopt  the  principle  therein  decided  as  the  true  doc- 
trine, and  hold  that  the  property  does  not  pass  by 
the  judgment,  but  only  by  satisfaction  of  the  jtidg- 
ment. 

It  follows  that  the  charge-  of  the  Circuit  Judge 
was  erroneous,  whether  Brock  was  a  co-trespasser  with 
the   Swafibrds,  or  was   their  vendee  or  assignee. 

Let  the  judgment  be  reversed  and  a  new  trial 
awaicded. 


O.  C.  Henderson,  Adm'r,  &c.,  t;.  C.  M.  McGhee  et  ah. 

L  JjsaoLTKST  Estates.  Sagg&tUm  of  iruolveneyy  ^eet  of,  -The  suggestion 
of  the  insolvency  of  an  estate  operates  as  an  injunction  against  bring- 
ing any  suitB  against  the  personal  representative,  and  precludes  any 
creditor  from  thereafter  acquiring  or  perfecting  a  specific  lien. 

2.  Same.  Same.  A  mortgagee  whose  deed  has  not  been  registered,  or  has 
been  registered  on  a  defective  probate,  has  no  priority  over  any  other 
creditor. 

Cases  cited :  JPbcuxhAy.  Tomplnrui,  1  Hum.,  136  \Oar7iett^r.  StockUm^  7  Hum., 
84;  Brogan  v.  Saxage,  5  Sneed,  C89. 
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3.  Same.    Practice.    Where  the  personal  representadye  in  his  bill  sets  oat 

the  debts  of  the  estate  and  takes  the  bill  for  confessed,  the  debts  are 
thereby  sufficiently  authenticated,  and  creditors  stand  as  judgment 
creditors. 

4.  Confederate  Money.    Note  given  by  decedent  for  Confederate  money 

borrowed — payee  allowed  the  value  of  the  Confederate  money  in  U.  S. 
Treasury  notes  at  the  time  the  loan  was  made. 


FROM  m'MINN. 


Appeal  from  the  decree  of  the  Chancery  Court, 
January   Term,    1870.       D.  C.  Trewhitt,  Ch. 

Blizard  &  Bradford  for  complainant,  insisted  that 
the  certificate  of  probate  upon  the  mortgage  is  defect- 
ive and  did  not  entitle  it  to  registration,  citing  Fall 
V.  Roper,  3  Head,  485;  Johrison  v.  Wallofij  1  Sneed^ 
258;    Code,   s.   2042.   • 

Briant  &  Richmond  for  Proctor,  insisted: 

1.  That  the  deed  was  good  between  the  parties, 
and  as  against  the  personal  representatives  and  heirs, 
without   registration. 

2.  Oreditors  have  not  attacked  the  deed,  and  are 
not  before  the  court  in  such  manner  as  now  to  en- 
able  them   to  do  so. 

Turkey,  J.,  delivered   the  opinion  of  the  comt. 

Section  2326  of  the  Code  provides:  "Insolvent 
estates  of  deceased  persons  shall  be  divided  among  the 
creditors  ratably,  and  no  action  brought,  judgment,  bill 
single  or  note  shall  have  precedence  over  unliquidated 
accounts,  presented  and  filed,  authenticated  according  to 
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law;  but  all  such  claims  shall  be  acted  upon  as  being 
of  equal  grade." 

It  has  been  several  times  determined  by  this  court 
that  our  registration  system  is  one  of  positive  law, 
founded  on  general  grounds  of  public  policy.  That  a 
clerk  in  taking  probate  of  a  deed  of  bargain  and  sale 
of  property  by  the  acknowledgment  of  the  bargainor, 
must  allege  his  personal  acquaintance  with  such  bar- 
gainor, or  such  certificate  will  be  defective  and  the 
deed  will  create  no  lien  as  against  a  judgment  cred- 
itor:    1   Hum.,  135;   7   Hum.,   85;   5  Sneed,   692. 

Code,  s.  2332,  provides:  "The  suggestion  of  in- 
solvency and  advertisement  thereof  shall  operate  as  an 
injunction  in  all  cases  against  the  bringing  of  any 
suit  before  any  judicature  whatever  against  the  ad- 
ministrator or  executor   of  such    insolvent   estate." 

From  these  regulations  and  decisions  it  necessarily 
follows  as  a  principle  that  the  creditor  who  claims 
under  an  unregistered  mortgage,  or  a  mortgage  regis- 
tered upon  a  defective  probate,  has  no  prioiyty  over 
other  creditors,  the  insolvency  of  the  estate  having 
been  suggested  and  a  bill  in  chancery  filed  to  settle 
it  as  an  insolvent  estate  before  any  step  taken  by 
the     mortgage     creditor    to     foreclose    or    enforce     the 

mortgage. 

The  statute  expressly  breaks  down  all  distinction 
in  the  dignity  of  debts,  and  treats  all  as  of  equal 
grade.  The  suggestion  of  insolvency  accomplishes  this 
provision  of  the  statute,  and  in  effect  makes  each 
creditor  whose  debt  or  claim  is  properly  authenticated 
a   quasi  judgment   creditor. 
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The  suggestion  is  intended  to  bring  before  the 
court  all  persons  claiming  to  be  creditors^  and  operates 
in  terms  as  an  injunction  upon  creditors  against  the 
bringing  of  suits.  For  stronger  reasons,  the  filing  of 
a  bill  in  the  Chancery  Court  to  settle  an  insolvent 
estate  after  the  suggestion  of  insolvency  must  effect 
these  results. 

Treating  all  bona  fide  creditors,  then,  (as  we  must 
under  these  rules)  as  creditors  of  the  highest  and  of 
equal  dignity,  it  results  that  the  mortgage  for  the 
benefit  of  Proctor,  registered  upon  defective  probate, 
gives   him   no   preference   over  other   creditors. 

The  judgments  Tpro  confe890  against  the  other  cred- 
itors can  make  no  difference,  many  of  the  debts,  if 
not  all,  mentioned  in  the  bill  are  described,  and  the 
judgments  pro  co^ifeaso  gave  them  the  authentication 
required  and  obviated  the  necessity  of  answers  or  proof 
by  the  creditors.  In  addition.  Proctor  seeks  by  cross- 
bill to  set  up  his  mortgage  and  must  submit  to  the 
case  made  by  the  law  for  him,  f.  c,  equality  with 
other  creditors. 

As  we  have  before  intimated,  the  suggestion  of  the 
insolvency,  as  well  as  the  filing  of  the  bill,  effected 
for  all  creditors  such  a  lien  upon  the  estate  of  the 
deceased  as  precludes  Proctor  from  the  perfection  and 
enforcement   of  the    mortgage. 

The  case  presented  in  the  record  is  such  as  that 
the  appeal  of  the  administrator  brings  up  the  entire 
cause  of  all  the  parties,  complainants  and  defendants. 
It  appears  that  all  the  notes  but  one  from  Sam- 
uel  P.   Henderson   to   C.   A.   Proctor    are   for  borrowed 
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Confederate  money;  the  consideration  of  one  is  in 
doubt. 

The  decree  of  the  Chancellor  is  reversed  and  the 
cause  remanded  to  the  Chancery  Court  at  Athens  for 
an  account  as  to  the  value  of  Confederate  money  in 
United  States  Treasury  notes  at  the  time  it  was  loaned 
by  Proctor,  and  to  ascertain  whether  the  consideration 
of  the  note  for  eleven  hundred  dollars,  dated  15th  of 
April,    1862,   was   Confederate    money. 

The  amount  of  indebtedness  to '  Proctor,  when  as- 
certained, will  be  placed  upon  equal  footing  with  that 
of  other  creditors. 

The  cause  is  remanded  generally  for  a  settlement 
of  the  estate  of   Samuel   P.   Henderson. 


James  C.  Queener  et  al.  v.  William  Trew  et  cUs.; 
Warner  Trew  v,  J.  C.  Queener  et  cd.;  and 
William  Trew   et  cU.  v.  J.  C.  Queener  et  ala. 

Wnx.  A  testator  by  his  will  directed  that  his  wife  should  be  allowed 
the  enjoyment  for  life  of  one-third  of  his  real  and  personal  estate, 
including  the  homestead,  ''  to  be  set  apart  and  allotted  to  her  by  the 
County  Court  of  McMinn  County  as  the  law  prescribes ;"  his  executor 
to  make  application  for  such  allowance ;  and  at  the  death  of  his  wife, 
said  one-third  to  be  equally  distributed  among  his  nine  specified  lega- 
tees ;  that  after  said  allotment,  the  rest  of  his  estate,  after  the  payment 
of  his  debts,  should  be  diyided  among  his  said  legatees.    Tlie  aXloU 
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ment  to  the  widow  was  made  by  the  County  Court.  A  sale  was  neces- 
sary for  a  distribution  among  the  legatees,  and  all  of  the  adults  united 
in  a  petition  for  sale  for  partition,  the  minor  legatees  being  made  de- 
fendants. The  negroes  and  lands  were  sold,  ten  per  cent,  of  the  pur- 
chase money  paid,  notes  for  the  balance  executed,  and  possession  given 
to  the  respective  purchasers  in  1862,  but  the  report  of  the  sales  was 
never  confirmed.  The  husband  of  an  adult  legatee  did  not  join  his 
wife  in  the  partition,  but  was  a  purchaser.  The  sales  were  highly 
beneficial  to  the  minors,  and  they  and  the  purchasers  of  the  land  de- 
sired their  confirmation.  The  purchasers  of  the  negroes  filed  their 
bill  to  enjoin  judgments  taken  against  them  on  their  purchase  notes, 
the  negroes  having,  as  a  result  of  the  war,  been  freed. 

Hieldj  1.  The  County  Court  had  jurisdiction  to  sell  the  negroes,  and  prob- 
ably also  the  lands,  under  the  Code,  ss.  2246,  3262,  3263. 

2.  The  failure  of  the  husband  to  join  the  wife  in  the  petition  was  matter  of 
form  rather  than  substance,  and  was  cured  by  the  fact  that  the  hus- 
band became  a  purchaser  at  the  sale. 

8.  No  confirmation  of  the  sales  was,  under  the  circumstances,  necessary, 
and  the  loss  of  the  negroes  did  not  exonerate  the  purchasers  from  lia- 
bility to  pay  the  purchase  money. 

Cases  cited  and  approved :    Bolk  v.  PUdgty  5  Col.,  384;  Newman  v.  SUxm^ 
5  Col.,  390.     Johnson  v.  Johnson,  2  Heis.,  521,  cited  and  distinguished. 

4.  If  con^rmation  was  necessary,  it  was  the  duty  of  the  purchasers  to  have 

the  sules  confirmed ;  and  if  they  failed  to  do  so,  they  can  not  take  ad- 
vantage of  their  own  laches. 

Cases  cited :    Deaderick  v.  Smithj  6  Hum.,  146 ;   Whiteside  v.  Latham^  2 
Col.,  92. 

5.  The  minors  desiring  a  confirmation,  the  adults  are  estopped  from  deny- 

ing the  regularity  of  the  sales  brought  about  by  them. 

6.  The  executor  took  by  implication  the  power  to  sell ;  and  the  fact  that 

he  effected  the  sale  through  the  instrumentality  of  the  County  Cburt 
would  not  make  it  void. 

Case  cited :     Oee  v.  Qraioea,  2  Head,  289. 


FROM   m'mINN. 


Appeal    from    the    decree    of    the    Chancery    Court, 
May  Term,   1866.      D.  C.  Trewhitt,  Chancellor. 
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Van  Dyk:e,  Cooke  &  Van  Dyke  for  Queener  and 
wife,   insisted: 

1.  The  County  Court  had  no  jurisdiction  to  make 
the  sales. 

2.  The  proceedings  were  void  because  the  husbands 
of  the   married   women   were   not  parties. 

3.  There  was  no  confirmation  of  the  sales,  and  a 
confirmation  is  necessary  to  complete  them:  citing  1 
Head,  654;  Young  v.  Shumcde,  3  Sneed,  366,  372, 
2  Sneed,  580;  2  Swan,  488;  11  Hum.,  278;  6  Yerg., 
244. 

Briant  &  Richmond  for  Warren  Trew,  relied  on 
the  same   authorities. 

Blizasd    &    Bradford,    for    respondents,    insisted : 

1.  The  sale  of  the  slave  was  complete  as  soon  as 
he  was  struck  off  to  the  purchaser:  citing  Potter  v. 
Conradf  Meigs'   Rep.,   26. 

2.  The  right  to  possession  is  changed  by  the  con- 
tract of  sale.  Th,e  purchaser  having,  therefore,  the 
right  of  property,  the  right  of  possession  and  actual 
possession,  he  must  bear  the  loss  of  the  property : 
citing  Potter  v.  Conrad,  Meigs'  Rep.,  26;  Shaw  v.  Smith, 
9  Yerg.,  97;  Oldham  v.  Kennedy,  3  Hum.,  260;  Ourd 
and  wife  v.  Bonner,  4  Col.,  632;  Polk  v.  Pledge,  5 
Col.,   382;    Newman  v.  Sloan,  Id.,  390. 

3.  The  minors  were  the  only  defendants  in  the 
proceedings  in  the  County  Court,  and  the  adult  heirs 
were  all  complainants;  the  latter  having  brought  about 
the  sale,  and  purchased  at  it,  are  estopped  to  deny  its 
regularity. 
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4.  If  the  sales  are  merely  voidable,  they  should 
be  confirmed,  this  being  for  the  interest  of  the  minors: 
siting  Swan  v.  Newman,  3  Head,  288,  291 ;  Ranldn  v. 
Black,  1   Head,   659. 

5.  It  was  the  duty  of  the  purchasers  to  have  the 
sales  confirmed?  citing  Deadeinck  v.  Smith,  6  Hum., 
146;     WhiteMes  v.   Latham,   2   Col.,   92. 

6.  The  validity  of  the  decree  for  sale  having  been 
assumed  at  the  time,  it  is  valid  as  to  adults,  although 
no  order  of  sale  or  confirmation  occurred:  citing  Wen- 
die  V.  Coffer,  7  Hum.,  420,  430;  6  Hum.,  145;  H^ite- 
sidea  v.  LaJtham,   ubi  supra. 

7.  The  adults  having  consented  to  the  sale,  would 
be  bound  by  it,  even  if  there  had  been  no  proceed- 
ings  in  th6   County   Court   whatever. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

These  causes,  having  been  consolidated  and  heard 
together  in  the  Chancery  Court  at  Athens,  were 
brought  to  this  court  by  appeals  granted  to  all  the 
parties.  They  grew  out  of  the  last  will  and  testa- 
ment ot  Thomas  Trew,  deceased,  and  certain  proceed- 
ings alleged  to  have  been  had  under  it  in  the  County 
Court  of  McMinn  county.  The  objects  of  the  bill 
of  Queener  and  wife  are  to  relieve  Queener  from  a 
judgment  rendered  against  him  upon  certain  notes 
executed  for  a  slave  sold  under  the  direction  of  the 
,  County  Court  on  the  ground  that  said  sale  was  not, 
as  he  alleges,  confirmed  by  the  Court;  to  set  aside 
for  the  same  reason  the  sale  of  a  tract  of  land,  and 
to    have    the    same    resold    or    partitioned,   and   also  to 
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obtain  an  account  from  the  executor,  and  a  final  set- 
tlement of  the  estate.  Perry  Trew  purchased  the 
lands  at  a  sale  made  by  the  County  Court  Clerk,  and 
William  Trew  afterwards  became  jointly  and  equally 
interested  with  him  in  the  purchase,  and  the  objects 
of  their  cross  bill  are  to  enjoin  the  collection  of  the 
judgments  for  the  purchase  money  until  their  rights 
are  ascertained,  to  obtain  a  confirmation  of  the  sale 
of  the  lands, '  if  necessarry,  and  to  compel  the  pur- 
chasers of  the  slaves  to  account  for  the  amounts  of 
their  notes  executed  at  the  sale.  Warren  Trew,  the 
purchaser  of  another  slave  sold  at  the  sale,  while  in- 
sisting upon  the  validity  of  the  sales  of  the  lands 
and  slaves,  filed  his  cross  bill  to  enjoin  the  collection 
of  the  judgment  against  him  for  the  purchase  money 
of  the  slave  bought  by  him  until  the  rights  of  all 
the   parties  are   adjudicated. 

The   record   shows  that  Thomas   Trew   departed    this 

life   on   the   23d  of  June,  1862,  having   previously  made 

*  ^^ 

his   last  will  and  testament,   and  that  William  Trew  was 

duly  qualified  as  his  executor  at  the  July  Sessions,  1862, 
of  the  County  Court  of  McMinn.  Among  the  peculiar 
provisions  of  his  will,  it  is  directed  that  if  his  wife, 
Nancy,  survives  him,  she  shall  be  allowed  the  use  and 
enjoyment  of  one-third  of  all  his  real  and  personal 
estate,  including  the  homestead,  together  with  all  the 
appurtenances  thereunto  belonging,  during  the  term  of 
her  natural  life,  to  be  set  apart  and  allotted  to  her  by 
the  County  Court  of  McMinn  county  as  the  law  pre- 
scribes; application  for  said  allotment  to  be  made  and 
attended    to    by   his    executor    thereinafter    named;    and 
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at  her  death  said  one-third  of  all  his  personal  and 
real  estate  to  be  distributed  equally  among  his  nine 
legatees,  the  children  and  grandchildren  described  in 
the   will. 

So  much  of  the  second  clause  of  the  will  as  is 
material  to  be  here  noticed  is  as  follows:  "It  is  my 
will  and  desire  that  all  my  real  and  personal  estate, 
after  the  above  allotment  is  made  in  the  manner 
above  described,  and  after  all  my  just  debts  and 
funeral  expenses  are  paid,  shall  be  distributed  equally 
among  the  following  named  persons,  each  to  share 
alike,  to  wit,  Eliza  Queener,  wife  of  James  C.  Queener," 
etc. — the  first  named  seven  being  children,  and  the 
last  two  named  being,  as  the  will  recites,  grandchil- 
dren. 

The  third  clause  is  in  the  following  words:  "It 
is  ray  will  and  desire  that  William  Trew  be  and  is 
hereby  appointed  executor  of  this  my  last  will  and 
testament,  and  it  is  my  will  and  desire  that  he  faith- 
fully  execute  the   same.'' 

Commissioners  were  appointed  at  the  July  Sessions, 
1862,  of  the  County  Court  to  lay  off  and  set  apart 
to  the  widow  one-third  part  of  the  real  estate  and 
personal  property;  and  they  assigned  to  her  seventy 
acres  of  the  land  as  "dower,'^  valued  at  |2,333.33J^,  and 
the  sum  of  $1,688.29,  being  one-third  in  value  of  the 
personal  property,  including  slaves.  Their  report  was 
confirmed  by  the  County  Court  at  November  Term, 
1862. 

On  the  21st  August,  1862,  all  the  legatees,  except 
the    two     minors,    filed     their   petition    in    the    County 
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Ck>art  for  the  sale  of  three  slaves  belonging  to  the  es- 
tate^ on  the  ground  that  partition  could  not  be  made 
of  them;  and  a  decree  was  pronounced  on  the  1st 
September^  1862,  directing  the  clerk  to  sell  them  on 
a  credit  of  twelve  and  eighteen  months.  On  the  19th 
September,  1862,  all  the  legatees,  except  the  widow  and 
the  two  minor  grandchildren,  filed  a  bill  or  petition 
in  the  County  Court,  praying  for  a  sale,  in  place  of 
partition,  of  all  the  lands  except  the  widow's  "dower'*; 
and  it  appearing  from  the  clerk's  report  that  partition 
could  not  be  made,  the  same  were  ordered  to  be  sold 
in  a  decree  pronounced  by  the  County  Court  on  the 
7th  October,  1862. 

The  clerk  reported  the  sale  of  the  land  and  slaves 
to  the  County  Court  at  the  November  Sessions,  1862, 
from  which  it  appears  that  the  lands  were  sold 
to  William  and  Perry  Trew  for  $3,250;  a  negro  boy 
Jerome,  to  Warren  Trew  for  ?1,600;  a  negro  boy 
Joseph,  to  James  C.  Queener  for  $900;  and  a  negro 
woman,  Rhoda,  to  Benjamin  Mayfield  for  $108.  Ten 
per  cent,  of  the  purchase  money  was  paid  in  hand, 
and  notes  at  twelve  and  eighteen  months  executed  for 
the  residue  of  the  purchase  money  as  stated  in  the  clerk's 
report.  Judgments  were  rendered  upon  the  notes  in 
favor  of  Thomas  Hale,  successor  of  the  former  clerk, 
on  the  6th  of  August,  1866,  in  said  County  Court, 
and  the  bill  of  Queener  and  wife  was  filed  25th  of 
August,   1866. 

The  original  bill  was  probably  filed  under  a  mis- 
apprehension  as  to   some   of  the    facts,   growing  out  of 

the   circumstance   that    part    of    the    papers    constituting 
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the  record  were  missing.  These  were  found  and  sap- 
plied  before  the  Chancellor  on  a  petition  for  rehear- 
ing, and  it  now  satisfactorily  appears  that  process  was 
duly  served,  and  a  guardian  ad  litem  properly  appoint- 
ed for  the  minors,  who  were  regularly  made  defend- 
ants to  both  petitions  in  the  County  Court,  and  that 
all  the  proceedings  were  regular,  with  the  exception 
that  the  name  of  Queener  was  not  joined  with  that  of 
his  wife  for  the  sale  of  the  lands  and  slaves,  and 
that  it  does  not  appear  that  there  was  any  decree  of 
confirmation.  It  is  asserted  in  the  answer  that  some 
of  the  records  were  mutilated  by  soldiers  during  the 
late  civil  war,  and  that  there  was  a  decree  of  con- 
firmation; and  this  is  quite  probable,  although  there  is 
no   satisfactory   proof  of  the   fact. 

Assuming,  for  the  present,  that  the  County  Court 
had  jurisdiction  upon  the  facts  disclosed  in  the  record 
to  pronounce  the  decree  in  favor  of  the  widow  and 
to  order  a  sale  of  the  lands  and  slaves,  we  hold  that, 
as  it  clearly  appears  that  the  purchasers  of  the  slaves 
took  and  held  the  undisturbed  possession  of  them 
imder  the  sale,  no  decree  of  confirmation  was  neces- 
sary; and  the  feet  that  they  were  emancipated  under 
the  amended  Constitution  of  1865,  or  by  act  of  war, 
before  judgments  were  rendered  for  the  purchase 
money,  did  not  exonerate  the  purchasers,  and  they 
should   bear  the   loss. 

This  question  was  substantially  determined  by  this 
court  in  an  opinion  delivered  by  Judge  Wright,  at 
Nashville,  in  December,  1860,  a  certified  copy  of  which 
is  before   us,   and  which    is  reported,    but    without    the 
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name  of  the  Judge  who  delivered  the  opinion,  in  5 
Col.,  390.  That  case  was  referred  to  and  ordered  to 
be  published,  in  the  opinion  delivered  by  Judge  Milli- 
gan  in  Polk  v.  Pledge,  6  Col.,  384.  Both  opinions 
are  fiilly  sustained  by  reason  and  authority,  and  no 
further  citation   of  authorities  is   necessary. 

It  may  be  added,  that  if  any  confirmation  of  the 
sale  of  the  sbtves  was  requisite  to  pass  the  title  after 
possession  was  taken  under  the  purchase,  it  was  the 
duty  of  the  purchasers  to  make  application  therefor  to 
the  County  Court,  and  they  can  not  take  advantage  of 
their  own  laches  in  failing  to  do  so.  See  Deaderick 
V.  Smith,  6  Hum.,  146;  Whiteside  v.  Latham,  2 
Col.,   92. 

On  the  hypothesis  assumed  in  the  argument  of  the 
counsel  for  Queener  and  wife,  that  Mrs.  Queener  was, 
under  the  will,  one  of  the  joint  owners  of  the  slaves 
and  lands,  it  was  not,  upon  the  facts  of  this  case, 
essential  that  the  name  of  her  husband  should  have 
been  associated  with  hers  in  the  petition  for  sale. 
The  rights  of  married  women  are  very  considerably 
enlarged  by  the  Code,  art.  iii.,  pp.  487,  488,  and 
especially  ss.  2483,  3319  and  4052.  Without  de- 
ciding that  these  sections  authorized  Mrs.  Queener  to 
sue  as  a  feme  sole,  they  are  adverted  to  for  the  pur- 
pose of  showing  that  the  objection  is  more  a  matter 
of  form  than  of  substance,  and  as  her  husband  in  the 
character  of  purchaser  became  a  quasi  party  to  the 
proceedings,  it  is  to  be  presumed  that  he  had  full 
knowledge  of  their  nature,  and  is  estopped  to  deny 
that   they  were   conducted   by  his  authority  or  to  affirm 
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that  he   should   have  been   made  a  party   in   more    sol- 
emn  form. 

It  is  abundantly  shown  by  the  pleadings  and  proo& 
that  all  the  parties  in  interest^  except  Queener  and 
wife,  are  satisfied  with  the  proceedings  in  the  County 
Court,  and  the  purchasers  of  the  land  pray  that  the 
sale  to  them  shall  be  confirmed.  It  is  shown  that  the 
sales  of  the  land  and  slaves  were  highly  advantageous 
to  the  interests  of  the  minors,  and  that  partition  of 
the  land  and  slaves  could  not  have  been  properly 
made.  No  question  is  made  as  to  the  jurisdiction  of.  the 
County  Court,  and  it  probably  existed  and  was  right- 
fully exercised,  under  the  Code,  ss.  2246,  3262  and 
3263.  It  clearly  existed  as  to  the  slaves,  and  if 
under  the  provisions  of  the  will  any  doubt  exists  as 
to  whether  partition  of  the  lands  could  be  made  in 
the  County  Court  under  the  statute,  there  can  be  no 
serious  question  that  the  inchoate  sale  maybe  perfected 
by  a  decree  of  this  court,  especially  as  its  confirma- 
tion is  desired  by  the  executor  and  the  purchaser,  and 
there  is  no  evidence  of  unfairness  in  the  gale.  Under 
a  proper  construction  of  the  will  it  was  not  absolutely 
necessary  for  the  executor  to  invoke  the  assistance 
of  any  court  to  enable  him  to  effect  a  sale, 
but  as  a  trustee  he  had  the  right  for  his^  own 
protection  to  ask  the  aid  of  a  court  of  equity  in  the 
first  instance,  and  having  become  interested  in  the  pur- 
chase of  the  land,  it  was  proper  for  him  and  his  co- 
purchaser  to  pray  for  a  confirmation  of  the  sale  in 
their  cross   bill. 

The   provisions    already    quoted,   and    especially    the 
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direction  that  the  executor  should  faithfully  execute 
the  will,  conferred  upon  him  an  implied  power 
to  make  the  sale.  The  principle  is  firmly  established, 
and  well  sustained  by  the  highest  authority,  that  where 
a  testator  directs  his  estate  to  be  disposed  of  for  cer- 
tain purposes  without  declaring  by  whom  the  sale  is 
to  be  made,  and  the  proceeds  are  to  be  distributed 
by  the  executor,  the  power  to  sell  is  vested  in  him 
by  implication:  1  Wil.  on  Ex'rs.,  413  marg.;  2  Bedf., 
on  Wills.,  124;  1  Sugd.  on  Pow.;  13  Law  Lit.,  136 
m.  See  also  Gee  v.  Qravea,  2  Head,  239.  In  the 
case  before  us  the  power  to  sell  is  not  expressly 
given,  but  as  the  real  and  personal  estate  are  to  be 
equally  diatribvied  into  nine  parts,  and  it  is  manifest 
that  this  could  not  be  done  without  a  sale  of  the 
land  and  slaves,  the  power  to  sell  necessarily  results. 
This  construction  is  aided  by  the  express  direction  that 
the  executor  shall  faithfully  execute  the  will,  which  he 
could  not  do  without  a  sale  for  distribution.  Having 
the  power  to  do  so  under  the  will,  and  without  the 
aid  of  any  court,  the  proceedings  in  the  County  Court, 
although  imnecessary,  can  not  be  entirely  disregarded. 
The  sale  of  the  slaves  was  not  void  because  effected 
through  the  aid  of  the  County  Court.  Notes  were 
executed  for  the  purchase  money,  possession  delivered, 
and  no  effort  made  by  Queener  to  be  relieved  of  his 
purchase  until  nearly  four  years  after  the  sale,  and 
not  until  after  judgments  were  taken  upon  the  sale 
notes,  and  the  slave  purchased  by  him  had  been  eman- 
cipated. Nor  is  the  sale  of  the  land  void  because 
made    through    the    agency   of  the    County   Court    and 
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its  clerk.  The  executor  had  full  power  to  make  the 
sale;  and  although  no  deed  was  executed^  a  report  of 
Hale  was  made  to  the  County  Courts  and  all  the  adult 
parties,  but  Queener^  express  a  willingness  that  the 
same  shall  be  confirmed,  or  completed,  by  a  decree  of 
this  court.  As  a  trustee,  the  executor  might,  in  the 
first  instance,  have  invoked  the  aid  and  direction  of 
ix  court  of  equity  to  execute  the  trust;  and  as  he  and 
the  purchasers  ask  in  their  pleadings  of  record  that  the 
sale  already  made  shall  be  confirmed,  why  may  this  not 
be  done  when  it  is  desired  by  all  the  parties,  except 
Queener  and  wife,  when  the  sale  was  made  in  good 
faith,  and  is  to  the  interest  of  the  minors,  and  when 
Mrs.  Queener  and  the  legatees  have  no  direct  interest 
under  the  will  in  the  land  itself,  but  only  in  the 
proceeds  of  the  sale  to  be  made  by  the  executor  for 
distribution?  Among  other  well  known  maxims,  it  is 
declared  that  equity  looks  upon  that  as  done  which 
ought  to  be  done,  and  desires  to  prevent  circuity  of 
action  and  a  multiplicity  of  suits.  All  the  parties 
are  before  the  court,  and  as  the  purchasers  reposed 
for  several  years  under  a  full  conviction  as  to  the 
security  of  their  titles,  and  considered  themselves  as 
acting  under  the  will,  it  would  be  inequitable  to  dis- 
turb sales  which  the  executor  had  authority  to  make 
without  the  aid  of.  a  court  merely  because  he  made 
them   through   its   instrumentality. 

Although  this  court  does  not  fully  approve  the 
reasons  which  governed  the  action  of  the  Chancellor, 
yet  the  results  attained  in  his  decree,^  pronounced  24th 
May,    1869,   on   the    i)etition   for    rehearing  are  substan- 
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tially  correct,  with  the  exception  that  he  should  have 
ordered  an  account  and  final  settlement  as  praved  for 
in  the  bill  of  Queener  and  wife.  It  is  stated  in  the 
joint  answer  of  the  executor  and  Perry  Trew,  that 
the  amount  of  the  judgment  agaJnst  Queener  will  not 
very  greatly  exceed  the  distributive  share  of  his  wife, 
and  is  alleged  in  the  bill  of  Queener  and  wife  that 
said  share  will  amouni^  to  more  than  the  two  notes 
executed  by  him  in  consideration  of  the  purchase  of 
the  negro,  and  both  parties  appear  to  be  willing  that 
the  one  shall  be  set  off  against  the  other,  so  far  as 
this  can  be  done.  There  being  no  outstanding  debts 
against  the  estate,  it  is  unnecessary  to  enforce  the  col- 
lection of  the  notes  until  after  an  account.  Let  a 
decree,  therefore,  be  entered  affirming  the  Chancellor's 
said  decree  as  herein  modified,  and  declaring  the  va- 
lidity of  the  sales  of  the  slaves,  and  the  liability  of 
the  several  purchasers  for  the  purchase  money  agreed 
to  be  paid  by  them,  and  confirming  the  sale  of  the 
lands,  but  retaining  a  lien  for  the  purchase  money, 
and  let  the  cause  be  remanded  to  the  Chancery  Court 
at  Athens,  to  the  end  that  an  account  may  be  taken 
between  the  executor  and  all  the  parties  interested  un- 
der the  will,  so  that  the  "  distributive  share "  of  each 
may  be  ascertained  and  its  payment  directed — the  dis- 
tributive shares  of  the  purchasers  of  the  lands  and 
slaves  to  be  applied,  so  far  as  they  will  go,  towards 
the  payment  of  the  purchase  money  which  they  re- 
spectively agreed  to  pay. 

One-half  the    costs    of   these    causes    in    this    court 
will   be   paid   by   Queener,   and    the    other  half   equally 
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by   William    Trew   as    executor,   and    by   Warren    Trew 
and   Perry  Trew. 


A  petition  for  a  rehearing  was  filed  in  this  cause, 
and  the  attention  of  the  court  was  called  to  the  case 
of  Johnson  v.  Johnson,  2  Heis.,  621.  The  petition 
was  dismissed — Nicholson,  C.  J.,  delivering  the  opin- 
ion  of   the   Court. 

The  petition  for  rehearing  in  this  cause  is  based 
upon  the  assumption  that  there  is  a  conflict  in  the 
law  as  held  in  this  case  and  as  announced  in  the 
case  of  Johnson  v.  Johnson,  decided  at  Nashville,  and 
reported  in  2  Heis.,  521.  The  opinion  in  the  present 
case  was  prepared  before  the  report  of  the  case  of 
Johnson  v.  Johnson  was  seen,  and  therefore  no  refer- 
ence was  made  to  it,  especially  as  that  case  turned 
upon  a  different  state  of  facts.  In  that  case  we 
held  that  as  the  purchaser  of  the  slaves  was  not 
shown  to  have  taken  possession  of  and  held  the  slaves 
as  his  own  property,  the  title  had  not  vested  in  him, 
upon  the  ground,  as  was  then  held,  that  as  a  gen- 
eral rule  the  sale  is  not  complete  as  to  slaves  until 
confirmation  thereof,  and  that  delivery  alone  was  not 
sufficient  to  vest  the  title.  But  no  dissent  was  ex- 
pressed in  that  case  to  the  holding  of  the  court  in 
the  case  of  Polk  v.  Pledge,  5  Col.,  384,  upon  the 
apecial  facts  of  that  case.  That  case  fully  sostaina 
the  conclusion  already  announced  in  the  case  now  be- 
fore  us.       That    conclusion    is    in  no   respect    in    oon- 
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flict  with  the  decision  in  the  case  of  Johnson  v. 
Johnson. 

To  avoid  any  misapprehension  on  the  subject,  how- 
ever, we  have  deemed  it  proper  to  amend  the  opin- 
ion heretofore  given  in  this  case,  so  as  to  show  more 
distinctly  the  grounds  on  which  we  hold  that  the 
oi^Tiership  of  the  slave  had  been  assumed  by  Queener, 
and  that  therefore  the  loss  by  emancipation  must  fall  on 
him.  The  result  to  which  we  arrived  is  in  no  way 
changed   by   this   amendment   of   the   former   opinion. 

The   petition   therefore   is   dismissed. 


David  Cleage  et  aL    v.  Jesse  A.  Hyden  et  ah. 

1.  Forcible  Entby  ai7d  UNiiAwFUL  Detainer.    To  make  out  a  case 

of  forcible  entry  and  unlawful  detainer  it  ie  not  necessary  to  prove 
the  use  of  actual  force.    The  law  implies  force  in  every  unauthorized 
entry  or  obstruction  of  possession. 
Case  cited :  Gcus  v.  Newnxan^  1  Head,   188. 

2.  Same.     Church  Members.    Jurors.    In  actions   between  the  trustees  of 

different  religious  denominations,  involving  the  right  of  possession 
of  lands,  the  members  of  each  denomination  are,  by  reason  of  inter- 
est, incompetent  to  act  as  jurors. 


FROM     m'mINN. 


Appeal   in   error   from  the    judgment   of   the   Circuit 
Court,  August  Term,  1867.       Wm.  L.  Adams,  J. 

Blizard    &    Bradford    for  the    plaintiffs,   insisted 
that  church   members   were   beneficiaries   and    interested, 
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and    hence   incompetent:     citing    Code,  as.   4003,  1609; 
Williams   v.    Godfrey,   1    Heis.,   299. 

2.  It  is  not  necessary  to  prove  actual  force  in  this 
class  of  cases:  citing  Gass  v.  Nevmum,  1  Head,  136; 
9   Yer.,   96;    1   Col.,   204;    Id..  482;    11  Hum.,   186. 

They  also  cited  authorities  to  many  points  not 
noticed   in   the   opinion. 

Briant  &  Richmond  for  the  defendants,  insisted 
that  the  possession  had  been  held  by  the  M.  E. 
Church,  South,  and  not  by  the  trustees,  the.  present 
plaintifis,  and  that  they  could  not  bring  such  an  action 
as  this  for  the  use  of  said  church,  and  hence  all 
errors   were   immaterial. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  forcible  entry  and  detainer, 
commenced  by  warrant  before  three  Justices  of  the 
Peace.  The  warrant  is  in  the  name  of  plaintiffs  as 
trustees  of  the  M.  E.  Church,  South,  and  complains 
"of  a  certain  forcible  entry  and  unlawful  detainer 
made  by  defendants"  of  a  certain  town  lot  and  church- 
house  on  the  same  in  the  town  of  Athens,  and  alleges 
that  the  parties  plaintiff  are  entitled  to  the  possession 
of  said  lot  and  church-house,  which  the  defendants 
unlawfully   detain   from   them. 

The  case  was  appealed  to  the  Circuit  Court  from  the 
judgment  of  the  Justices,  a  trial  had  in  that  court, 
verdict  for  defendants,  and  motion  for  new  trial  over- 
ruled, from  which  there  is  an  appeal  in  nature  of 
writ    of   error    to    this    court.       Several    questions    are 
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presented  and  relied  on  here  for  renewal,  whidi  we 
will   proceed   to   notice. 

First,  that  on  the  trial  of  the  cause  the  plaintijB& 
moved  the  court  to  exclude  from  the  jury  all  mem- 
bers of  the  M.  E.  Church,  South,  and  of  the  Meth- 
odist Episcopal  Church,  on  the  ground  and  "because  the 
members  of  each  denomination  were  directly  interested 
as  beneficiaries  in  the  result  of  this  suit,^'  which  the 
court   refused. 

By  Code,  s.  4003,  "  no  person  can  act  as  a  juror 
in  any  case  in  which  he  is  interested,  except  by  con- 
sent of  all  the  parties."  This  provision  can  only 
mean  by  consent  of  both  plaintiff  and  defendant  in 
the  case,  and  was  intended  to  secure  a  fair  and  im- 
partial jury  in  any  case,  as  a  guaranty  for  the  faith- 
ful investigation  of  the  questions  of  fact  submitted 
for  their  consideration  and  an  unbiased  verdict  as  the 
result  of   such   investigation. 

That  these  parties  were  interested  as  beneficiaries 
in  the  result  of  this  suit  we  are  bound  to  assume,  as 
the  ease  is  presented  in  the  bill  of  exceptions.  The 
&ct  is  not  controverted,  and  is  assumed  to  be  true 
by  his  Honor,  by  overruling  the  objection  as  one 
not  good  in  law  in  his  judgment.  Upon  overruling 
this  objection  the  bill  of  exceptions  says,  "but  the 
court  permitted  A.  Marshman,  a  minister  of  the 
Methodist  Episcopal  Church,  Elisha  Cox  and  Wm» 
Hoback,  members  of  said  church,  to  serve  as  jurors. 
The  contest  being  between  the  trustees  of  the  M. 
£.  Church,  South,  and  members  of  the  Methodist 
Episcopal    Church,    as    to     possession    of    the    church- 
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house  and  lot  on  which  it  was  situated^  the  ques- 
tion is  whether  the  members  of  these  respective 
churches  were  interested  in  the  result^  so  as  to  be 
incompetent  jurors  under  the  section  of  Code  above 
cited. 

By   the   Code,    ss.   1508,    1509,   it    is    provided    that 
"any   religious   denomination   or   society,   whether   incor- 
porated or  not,   may   take   and   hold   not  exceeding  five 
acres    of    land    at    one    place    for     purposes    of    public 
worship,'^   and   that  "all   lands  bought  or  otherwise   ac- 
quired  by   any   religious   denomination    or    religious    so- 
ciety,  shall    be  vested  in   a  board  of    trustees,   or  other 
persons   designated  by  the   members   of  such    denomina- 
tion or  society,  for  the  use  and   benefit   thereof."      These 
provisions   make  the   members  of  the   religious    denomi- 
nation    or    society   who    may  hold   the     land,   beneficia- 
ries,   and    expressly    provide    that    the    same    shall     be 
vested   in   a   board   of   trustees,   or   other    person    desig- 
nated  by   the   societies,   for   the   use  and  benefit  of  such 
denomination    or    societies.       If  a    tract    of    land    was 
conveyed  to    trustees    or    other    person    designated,   for 
the   use   and   benefit  of  all  the    members  of    a    certain 
family,   it  certainly   could    not  be    maintained  that  any 
member  of  that   family   would  be  competent  as   a  juror 
in    a    case    involving    the    right    to    the   possession   of 
said   property,   or  in    which    said    property   was    to    be 
effected    by  the   result  of    the    litigation.     We   can   not 
see   the  difference  between   that    case  and    the    one  be- 
fore  us. 

It   is  insisted,  however,  very  earnestly,  that  no  man 
is   disqualified   as  a  juror   because    of    his    religious    or 
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political  opinions.  This  is  most  unquestionably  true. 
But  we  reply,  it  is  equally  true  that  no  man  is  dis- 
qualified to  sit  on  a  jury  because  he  belongs  to  a 
particular  fisimily;  yet  if  property  in  which  he  is  inter- 
ested as  a  member  of  that  family  is  in  litigation,  he 
is  excluded  from  sitting  on  the  jury  in  that  particu- 
lar case,  not  because  of  belonging  to  or  being  a 
member  of  that  fiimily,  but  because  by  reason  of 
that  connection  he  has  an  interest  in  the  property  in 
litigation,  and  by  reason  of  such  interest  is  rendered 
incompetent.  So  in  the  case  before  us,  while  a  mem- 
ber of  either  church  is  competent  as  a  juror,  as  such 
member,  and  has  no  general  disqualification  by  reason 
of  such  connection,  yet  he  by  that  connection  in  this 
case  happens  to  be  one  of  the  beneficiaries  in  the 
very  property  in  litigation,  and  as  such  beneficiary 
can  not  sit  as  an  impartial  trier  upon  his  own  rights. 
He  is  disqualified  by  reason  of  his  interest,  growing 
out  of  his  connection  with  the  one  church  or  the 
other,  and  not  on  account  of  his  religious  opinions, 
be  they   what  they   may. 

We  have  no  doubt  of  the  soundness  of  this  view 
of  the  question,  and  we  can  very  plainly  see  that  the 
probabilities  are  that  a  trial  by  a  jury  of  the  mem- 
bers of  either  of  the  contesting  societies  would  be  but 
a  farce,  as  indicated  by  the  evidences  of  embittered 
feelings  and  prejudices  engendered  by  this  most  un- 
seemly   strife    between    these    two    bodies    of   professed 

Christians. 

We  therefore  hold  his  Honor  erred  in  overruling 
the   objection   of  the   plaintiff    on    this    question,   at  the 
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«ame  time  remarking,  that  as  a  matter  of  course  the 
same  objection  would  hold  equally  good  if  made  on 
the  part  of  defendants  to  a  member  of  the  other  con- 
gregation   or  society. 

Several  objections  are  ui^d  to  the  charge  of  his 
Honor  in  this  case,  one  of  which  we  will  dispose  of. 
He  charged  the  jury  that  "forcible  entry  and  de- 
tainer/* the  words  by  which  he  designated  the  case 
on  trial,  "is  where  the  defendants  enter  upon  or  into 
premises  actually  adversely  held,  and  detain  them  by  any 
kind  of  violence  whatever,  done  with  force,  strong 
hands,  or  weapons,  to  the  tenants;  or  by  breaking 
open  the  doors,  windows,  or  other  parts  thereof,"  etc. 
This  language  taken  in  connection  with  the  subsequent 
part  of  the  charge  was  calculated  to  mislead  the  jury. 
While  it  states  a  case  that  would  certainly  be  a  case 
of  forcible  and  unlawful  detainer  under  the  statute, 
yet  by  the  mode  of  statement,  it  clearly  involves  the 
proposition,  and  would  be  so  understood  by  the  jur}-, 
that  actual  violence,  done  with  force,  and  strong  hand 
or  weapons  to  the  tenants  themselves,  would  be  neces- 
sary in  order  to  make  out  the  case  defined  by  the 
statute.  In  the  case  of  Odss  v.  Newman,  1  Head, 
138,  where  one  party  had  made  a  small  enclosure 
on  the  land  in  dispute,  and  shortly  after  the  other 
made  a  larger  one,  fencing  in  and  surrounding  the 
enclosure  of  the  first  occupier,  Judge  MeKinjiey 
says:  "The  plaintiff  by  his  first  enclosure  had  acquired 
'  ac*,tual  possession  of  so  much  of  the  land  as  was  inclosed 
in  it.  The  law  did  not  permit  the  defendant  by  his 
own  act  to   arrest   or   obstruct    the    plaintiff's    possession. 
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Actual  force  was  not  necessary.  The  law  implies  force 
in  any  unauthorized  entry  upon  the  premises  of  which 
another  is  in  the  peaceable  possession ;  and  likewise  in 
any  unauthorized  obstruction  of  such  possession;  and 
this  is  sufficient  to  support  the  action  in  a  case  like 
the  present."  Such  we  hold  to  be  the  well  settled 
law  on  the  question.  A  number  of  other  questions 
are  raised  and  presented  in  argument,  as  to  compe- 
tency of  jurors,  and  of  a  witness,  but  as  they  are  not 
likely  to  arise  in  another  trial  of  the  case,  and  are 
of  easy  solution,  we  •  need  not  discuss  them  in  this 
opinion,  the  questions  decided  being  conclusive  of  the 
case,   and   requiring  it  to  be  reversed. 

We  do  not  think  proper  to  express  any  opinion 
on  the  facts  in  the  record,  or  to  discuss  them,  as  the 
case  must  be  passed  on  by  another  jury.  We  there- 
fore reverse  the  case  and  remand  it  to  the  Circuit  Court 
for  a  new  trial. 


Fuller  &  Mitchell,  Ex'rs,    v.    B.   A.   McFarland, 

Adm'r,  Ac. 

1.  Schedule  of  the  Constitution  op  1865.  Bepeal  of^  by  CmMituticn 
of  1870.  ISffect  cf  repeal.  An  execution  against  principal  and  Rnretji 
isBued  and  tested  under  the  act  of  May  6, 1861,  providing  for  two 
terms  of  the  Circuit  Court  instead  of  three,  was  levied  on  pro|)erty  of 
the  principal  sufficient  to  satisfy  the  judgment.  Held,  the  judgment 
was  satisfied  and  the  surety  released.  Even  if  the  Schedule  of  1866 
rendered  null  an  execution  or  levy  thereon  issued  and  levied  in  pur- 
suance of  the  act  of  1861,  which  is  not  conceded,  this  schedule  was 
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itself  abrogated  bj  the  Constitution  of  1870;  and  this  "  remoyes  all 
doubt  as  to  the  validity  of  the  execution  and  the  levy  thereof,  and  of 
the  satisfaction  of  the  judgment  as  to  the  surety." 

2.  Bill  of  Review.    Pnjof.    In  a  bill  of  review  the  sufficiency  of  tlie 
evidence  on  which  the  decree  was  based  is  not  before  the  reviewing 
court. 
Cases  cited :     Eaton  v.  Didsiiiwn^  3  Sneed,  399 ;  Andenon  v.  Bank  of  Ten- 
nessee ^  5  Sneed,  601. 

2.  Same.    Parties,    The  failure  to  make  a  material  party  to  the  original 
bill  a  party  to  the  bill  of  review,  is  ground  of  demurrer. 


FROM    JEFFERSON. 


Appeal  from  decree  of  the  Chancery  Court,  April 
Term,   1871.     H    C.    Smith,   Ch. 

Barton  for  complainants,  insisted: 

1.  That  the  Schedule  of  the  Constitution  of  1865 
made  void  the  act  of  May  6,  1861,  under  which  the 
execution  was  issued  and  the  lew  made,  and  so  ren- 
dered  said   levy   null   and   void. 

2.  Decree   was   not   supported   by  the   proof. 

R.   McFarland  for  defendants: 

1.  The  Schedule  of  1865  did  not  have  the  effect 
claimed.  Besides,  this  Schedule  was  repealed  by  the 
Constitution   of    1870. 

2.  The  sufficiency  of  the  proof  on  which  the  orig- 
inal decree  was  based  is  not  before  the  court,  citing 
Anderson  v.  Bank  of  Tennessee,  5  Sneed,  661;  Eaton 
V.   Dickinson^   3   Sneed,   397. 

3.  All  the  parties  to  the  original  bill  must  be 
made  parties  to  the  bill  of  review :  citing  Daniel's  Ch, 
Pr.,    1628,  n. 
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Nicholson^  C.  J.,  delivered  the  opinion  of  the 
court. 

This   is  a   bill   of   review,    filed    to    review   and    re- 

• 

verse  a  decree  rendered  on  the  6th  of  November,  1867, 
in  the  Chancery  Court  at  Dandridge.  The  material 
error  assigned  as  apparent  in  the  decree  of  November 
6,  1867,  18,  that  it  determines  that  an  execution  tested 
of  the  first  Monday  of  September,  1863,  was  levied 
on  property  sui&cient  to  satisfy  the  judgment,  and  that 
such  levy  was  a  satisfaction  thereof  and  a  release  of 
Benley,  who  was  a  security  in  the  judgment.  It  is 
said  this  was  error,  because  the  execution  aforesaid  was 
a  nullity,  having  issued  under  the  law  passed  after 
the  6th  of  May,  1861,  providing  for  two  terras  of  the 
Circuit  Court,  instead  of  three,  and  which  law  was 
unconstitutional,  null  and  void,  as  ordained  by  the 
fifth  section  of  the  Schedule  of  the  Amended  Consti- 
tution  of  1866. 

The  execution  was  tested  and  made  returnable  at 
the  times  fixed  by  the  statute  in  force  when  the  same 
was  issued  and  levied,  and  the  levy  made  thereon  was 
regular,  unless  the  execution  and  the  levy  were  null 
and  void  by  means  of  the  retroactive  operation  of  the 
Schedule   referred   to. 

If  the  Schedule  to  the  Amended  Constitution  ever 
had  the  effect  of  making  null  an  execution  or  levy 
thereon,  issued  and  levied  in  pursuance  of  the  act  of 
1861,  which  we  are  far  from  conceding,  yet  it  is  man-  ' 
ifest  that  the  fifth  section  of  the  Schedule  of  1865 
was  abrogated   by   the   the    1st  section,   article   ii   of  the 
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Constitution  of  1870^  by  which  it  is  provided  that 
"  ordinances  contained  in  •  any  former  Constitution,  or 
Schedule  thereto,  are  hereby  abrogated."  This  includes, 
and  was  clearly  intended  to  include,  the  section  in  the 
Schedule  of  1865,  which  declared  "all  laws,  ordinances 
and  resolutions,  as  well  as  all  acts  done  in  pursuance 
thereof,  under  the  authority  of  the  usurped  State  gov- 
ernment of  Tennessee,  on  or  after  the  6tb  of  May, 
1861,  unconstitutional,  null  and  void  from  the  begin- 
ning." The  abrogation  of  this  section  by  the  Con- 
stitution of  1870,  removes  all  doubt  as  to  the  validity 
of  the  execution  and  the  levy,  thereof,  and  of  the  sat- 
isfaction of  the  judgment  as  to  the  security,  as  de- 
creed  by   the   Chancellor. 

The  errors  assigned  for  the  insufficiency  of  the 
proof  are  not  well  taken,  for  the  reason  that,  on  a 
bill  of  review  the  sufficiency  of  the  proof  on  which 
the  decree  rests  is  not  before  the  reviewing  court: 
Eaton  V.  Dickinson,  3  Sneed,  399;  Lewis  Anderson  v. 
Bank  of    TenTieaseey   5   Sneed,   661. 

But  it  is  not  necessary  to  notice  the  other  errors 
assigned,  as  the  bill  of  review  itself  was  defective  and 
demurable  for  the  failing  to  make  Cate  or  his  repre- 
sentatiye  a  party.  Cate  was  the  material  party  to  the 
original  bill,  and  should  have  been  a  party  to  the 
bill  of  review.      See  Daniel's  Ch.  PL,  &c.,  1628  (note). 

The  decree  sustaining  the  demurrer  and  dismissing 
the  bill   is  affirmed   with   costs. 
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G.  B.  Mitchell  v.  J.  A.  McKinny  et  ala. 

1.  Tnvffr  Deed.    Foreclosure.    Equity  of  Eedempticm,    A  trust  deed  pro- 

vided that  the  trustee  should  sell  for  cash ;  a  bill  to  foreclose  w&» 
filed  hj  a  beneficiary.  Hddy  the  court  may  order  a  sale  on  time 
free  from  the  equity  of  redemption. 

2.  Same.    Chancery  Practice.    FItuU  decree  toUhoiU  pro  confesso.    Waiver 

</  right  to  answer.  The  defendant  obtained  time  to  answer  and  agreed 
that  if  he  should  fail  to  answer  within  the  time  granted  the  Master 
might  proceed  to  ascertain  and  report  the  claims  secured,  and  might, 
by  his  advice  and  consent,  sell  at  private  sale  portions  of  the  land 
conveyed  by  him  in  trust.  The  defendant  failed  to  answer,  the  report 
was  made,  and  a  year  afterwards  a  final  decree  was  entered.  HeUly 
a  waiver  of  the  right  to  answer  might  well  be  inferred,  and  at  all 
events  the  facts  show  that  the  defendant  could  have  had  no  meritor- 
ious defense.  The  court  would  not  feel  authorised  to  reverse  for 
want  of  a  pro  con/esso.    Citing  Code,  s.  4616. 

3.  Same.    Tlie  Master's  report  showed  that  all  of  the  claims  secured  had 

not  been  accurately  ascertained,  and  the  decree  confirming  it  con- 
tained the  recital  of  a  suggestion  that  some  payments  had  been  ma<1e 
after  the  report  and  that  there  were  perhaps  errors  in  calculation. 
The  Master  was  ordered  to  ascertain  the  payments  and  correct  the 
errors.  Heldy  inasmuch  as  the  fund  would  arise  from  the  sale  of 
land  and  would  continue  under  the  control  of  the  court,  there  was  no 
error  in  adding  to  the  decree  a  clause  retaining  in  the  court  the  au- 
thority to  make  a  just  distribution  of  the  proceeds  among  the  creditors. 


¥ROU     GRAINGER. 

Writ    of     error    to     the     Chancery   Court*      H.    C, 
Smith,  Ch. 

R.  McFarlanb  for  complainant. 
Jas.  T.  Shields  for  defendants. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  tlie 
court. 

This  is  a  bill  to  foreclose  a  deed  of  trust  filed 
by  one  of  the  beneficiaries  against  the  trustee  and  the 
other  creditors  provided  for.  At  the  appearance 
term  the  defendant,  J.  A.  McKinny,  who  brings  the 
case  here  by  writ  of  error,  made  his  appearance  and 
obtained  two  months,  time  to  answer,  without  delaying 
the  hearing.  He  consented  that  the  cause  might  be 
referred  to  the  Master  to  ascertain  the  several  amounts 
of  the  claims  secured  before  his  answer  was  filed,  if 
the  same  was  not  filed  within  the  two  months.  He 
also  consented  that  the  Master,  with  the  advice  and 
consent  of  said  McKinny,  might  proceed  before  the 
next  term  of  the  court  to  sell  certain  portions  of 
the  land  included  in  the  trust  deed  at  private  sale. 
The  decree  containing  these  orders  was  made  at  the 
April   Term,    1870. 

At  the  April  Term,  1871,  the  Master  reported  the 
amounts  of  the  several  debts,  except  one,  which  he 
could  not  report  for  want  of  the  necessary  data. 
The  case  was  heard  upon  the  bill,  judgment  pro 
confesso  against  the  defendants,  the  former  decree  and 
the  report  of  the  Master,  which  not  being  excepted  to, 
was  confirmed.  A  decree  was  thereupon  rendered  in  fa- 
vor of  complainant  against  defendant  J.  A.  McKinny  for 
the  amount  reported  due  by  him  to  complainant,  and 
no  private  sale  of  the  land  having  been  made  by  the 
Master  under  the  former  decree,  the  Chancellor  pro- 
ceeded  to   decree    a   foreclosure   of   the   deed    by   order- 
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ing  the  land  to  be  sold  on  a  credit  of  twelve,  eigh- 
teen and  twenty-four  months,  and  at  the  instance  of 
the   complainant,   catting  off   the   equity   of   redemption. 

Before  any  sale  was  made  under  this  decree,  de- 
fendant J.  A.  McKinny  filed  the  transcript  in  this 
oourt  and   obtained  a  writ   of   error  and  supersedeas. 

He   now   assigns  several   causes   of   error. 

1.  That  it  was  error  to  render  a  decree  against 
defendant  McKinny  for  the  amount  of  his  indebted- 
ness; that  the  bill  was  filed  to  foreclose  the  deed,  and 
under  such  bill  nothing  more  could  be  done  than  to 
ascertain  the  amount  of  the  debt,  order  a  sale  of  the 
property   and   apply   the   proceeds   to   its   satisfaction. 

But  the  bill  not  only  prays  for  the  sale  of  the 
property,  but  specifically  prays  for  a  decree  for  the 
amount  of  defendant's  indebtedness.  To  this  bill  there 
was  no  demurrer,  if  indeed  one  would  have  been 
proper,  which  we  do  not  hereby  admit,  and  therefore 
there  was  no  error  in  rendering  the  decree  for  the 
amount   of  the   debt. 

2.  That  it  was  error  to  decree  the  land  to  be 
sold  on  twelve,  eighteen  and  twenty-four  months  credit 
and  to  cut  off  the  equity  of  redemption.  It  is  in- 
sisted that,  as  it  is  provided  by  the  deed  of  trust 
that  the  land  should  be  sold  for  cash,  under  which 
sale  defendant  would  have  the  right  of  redemption, 
the  Chancellor  had  no  legal  authority  to  vary  the 
terms  of  the  contract  and  order  a  sale  on  credit,  and 
thus  defeat   defendant's   right   of   redemption. 

It  is  not  denied  that  the  Code,  s.  2124,  authorizes 
the   court   upon   the   foreclosure   of  a  mortgage   or  trust 
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deed^  upon  the  application  of  a  complainant^  to  order 
the  sale  free  from  the  equity  of  redemption.  But  it 
is  said^  that  by  the  terms  of  the  contract  set  out  in 
the  deed  the  land  was  to  be  sold  subject  to  redemp- 
tion,  and  that  thereby  a  vested  right  was  created 
which  is  protected  by  the  fundamental  law  against  in- 
fringement. 

To  this  position  it  may  be  answered^  that  the  deed 
contains  no  express  contract  between  the  parties  there- 
to by  which  defendant  was  to  have  the  right  of  re- 
demption. The  express  contract  is,  that  if  the  debt 
of  defendant  is  not  paid  by  a  fixed  day  the  trustee 
may  sell  the  land  for  cash  for  its  satisfaction.  Upon 
this  express  contract  the  law  by  implication  engrafts 
the  right  for  two  years  to  redeem.  It  is  because  the 
existing  law  enters  into  and  becomes  part  of  the  ex- 
press contract  that  the  defendant  can  claim  the  right 
of  redemption.  But  the  same  principle  incorporatea 
into  the  contract  that  provision  of  the  Code  which 
authorizes  the  court  to  order  a  sale  on  a  credit 
and  thus  cut  off  the  equity  of  redemption.  In  this 
view  of  the  law  there  is  no  such  vested  right,  and  no 
such  infringement  thereof  or  of  the  obligation  of  the 
contract  as  makes  the  decree  obnoxious  to  the  objeo- 
tion  taken. 

3.  That  the  decree  was  pronounced  without  a  judg^ 
ment    pro    oonfesgo    against    defendant    McKinny. 

It  appears  that  he  made  his  appearance  and  obtained 
two  months  time  to  answer,  but  the  extension  of  time 
was  not  to  delay  the  hearing.  At  the  same  time  he 
3onsented    that    without    an    answer    the    Master    might 
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proceed  to  ascertain  and  report  the  amounts  of  the 
several  claims,  he  agreed  also  that  without  his  answer 
the  master,  with  his  advice  and  consent,  might  proceed 
to  make  private  sales  of  portions  of  the  land  prior 
to  the  next  term  of  the  court.  The  final  decree 
was  not  rendered  until  April,  1871,  a  year  after 
he  obtained  two  months  time.  It  would  be  no 
unreasonable  inference  from  these  facts,  which  appear 
of  record,  that  defendant  had  waived  his  right 
to  answer.  At  least  they  show  that  he  could 
have  had  no  meritorious  defense  to  make,  and 
under  s.  4516  of  the  Code,  we  should  not  be  author- 
ized to  reverse  the  decree  for  such  an  error.  But 
the  final  decree  recites  that  it  was  made  upon  ^'judg- 
ment pro  confes90  against  the  defendants.''  As  the 
transcript  furnished  by  defendant  does  not  contain  the 
mles  taken  in  the  cause,  we  have  a  right  to  presume 
in  fevor  of  the  regularity  of  the  proceedings  below, 
that  the  judgment  pro  confeaao  was  taken  at  the   rules. 

4.  That  the  report  shows  that  the  amount  of  the 
entire  indebtedness  was  not  accurately  ascertained,  and 
the  decree  shows  that  it  was  suggested  that  payments 
may  have  been  made  after  the  report  was  made,  and 
ihat  there  may  be  error  in  calculations  made  by  the 
Master,  and  that  the  Master  was  ordered  to  ascertain 
the  payments  and   correct  his  errors. 

As  the  funds  were  to  be  derived  by  sale  of  the 
lands,  and  would  continue  under  the  control  of  the 
court,  there  was  no  error  in  adding  to  the  decree  a 
clause  retaining  in  the  court  the  authority  to  make 
a  just  distribution  of  the   proceeds  among  the  creditors. 
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As  we  find  nothing  in  the  errors  assigned  for  which 
the   decree  should   be   reversed,   the  same   is  affirmed. 


Samuel  Gill  v.  Russell  Wyatt. 

Attachment.  Allegation  was  made  as  ground  of  attachment,  that  "de- 
fendant has  abHCondcd  and  left  the  State  of  Tenne««ee,  and  gone  be- 
yond the  limita  thereof,  so  that  the  ordinary  process  of  law  can  not  be 
served  upon  him."  Attachment  was  thereupon  ordered,  iasned,  and 
levied,  and  a  decree  of  sale  made.  Within  a  year  defendant  made 
application  under  Co<le,  s.  3529,  to  have  the  decree  set  aside,  and  for 
permission  to  make  defense,  stating:  "In  point  of  fact,  he  states  he 
was  away  for  the  same  reason  that  many  others  were  gone  from  the 
country — because  he  did  not  deem  himself  safe  in  the  country  dur- 
ing tlie  continuation  of  the  civil  war."  Held^  that  defendant  had  not 
shown  himself  to  be  in  either  of  the  categories  contemplated  by  said 
8.  3529. 

Case  cited :  Smith  y.  FoOer,  3  Col.,  139. 


FBOM    GRAINGEB. 


Appeal    from    the    decree    of    the    Chancery    Court, 
April   Term,   1868. 

James  T.  Shields  for  complainant. 

Robert  McFabland  for  defendant. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

It  is  insisted  for  complainant  that  the  Chancellor 
erred  in  annulling  and  setting  aside  the  decree  entered 
on  the  20th  of  December,  1865,  in  favor  of  complain- 
ant against  defendant,  and  allowing  him  to  file  his  bill 
by  way  of  defense  to  the  original  bill,  under  s.  3529 
of  the  Code.  The  ground  stated  in  the  original  bill 
for  the  attachment  was  that  "defendant  has  absconded 
and  left  the  State*  of  Tennessee,  and  gone  beyond  the 
limits  thereof,  so  that  the  ordinary  process  of  law  can 
not  be  served  upon  him."  After  publication  a  decree 
was  rendered  on  the  20th  of  December,  1865,  giving 
judgment  on  the  note  claimed  to  be  due,  and  onler- 
ing  the  land  of  defendant  to  be  sold.  Before  the 
confirmation  of  the  sale,  and  within  twelve  months  of 
the  rendition  of  the  decree,  defendant  applied  for  leave 
to  file  his  bill  by  way  of  making  his  defense  to  the 
bill  of  complainant.  The  bill  was  allowed  to  be  filed 
against  the   exception   of  complainant. 

It  is  provided  in  s.  3629  of  the  Code,  that  "in 
all  cases  of  attachment  sued  out  because  the  defendant 
resides  out  of  the  State,  or  has  merely  removed  him- 
self or  property  from  the  State,  the  judgment  or  de- 
cree by  default  may  be  set  aside  upon  application  of 
the  defendant  and  good  cause  shown,  within  twelve 
months  thereafter,  and  defense  permitted  on  such  terms 
as   the   court  or  justice   may   impose.'* 

It  is  only  in  the  two  cases  specified,  viz.,  when  the 
defendant   is    alleged    to    be    a    non-resident,   and   when 
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he  is  alleged  to  have  merely  removed  himself  or  prop- 
erty from  the  State,  that  the  court  can  set  aside  a 
decree  within  twelve  months  and  permit  a  defense,  and 
even   then    it   must  be   on   good   cause   shown. 

Before  the  defendant  in  the  present  case  could  en- 
title himself  to  the  benefit  of  this  provision,  it  was 
incumbent  on  him  to  show  that  the  attachment  had 
issued  upon  one  of  the  two  grounds  specified  in 
s.  3529.  In  the  case  of  SmiUi  v.  Foster,  3  Col.,  it 
was  held  that  if  the  attachment  issues  in  the  alterna- 
tive because  of  the  non-residence  or  the  absconding  of 
the  defendant,  to  entitle  him  to  the  benefit  of  a  de- 
fense under  this  section,  it  is  incumbent  on  him  to 
show  that  the  true  ground  of  the  attachment  was 
the  non-residence  and  not  the  absconding  of  the  de- 
fendant. 

In  the  present  case  the  only  one  of  the  grounds 
authorizing  attachments  distinctly  stated  in  the  bill,  is 
^Hhat  the  defendant  has  absconded  and  left  the  State, 
and  gone  beyond  the  limits  thereof,  so  that  the  ordi- 
nary process  of  law  can  not  be  served  on  him."  This 
is  not  an  allegation  of  non-residence,  but  simply  of 
absconding  and  going  beyond  the   reach   of  process. 

Nor  does  the  defendant  in  his  bill  show  that  in 
fact  he  was  a  non-resident,  but,  on  the  contrary,  so 
states  his  position  as  to  negative  the  idea  of  non-resi- 
dence. Nor  does  he  in  terms  deny  that  he  was  ab- 
sconding. 

He  says:  "By  the  allegation  of  the  bill,  this 
complainant  was  beyond  the  limits  of  the  State  and 
his    residence    unknown.       In    point    of    fact    he    states 
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he  was  away  for  the  same  reason  that  many  others 
were  gone  &om  the  country,  because  he  did  not  deem 
himself  safe  in  the  country  during  the  continuation  of 
the  civil  war." 

In  the  case  of  SmJtk  v.  Foster^  just  cited,  it  was 
said  by  the  court,  that  '^the  party  seeking  to  set  aside 
the  judgment  must  show  in  a  cause  like  this  that  he 
was  in  fact  a  non-resident  of  the  State,  and  was  not 
in  fact  so  absconding  that  the  ordinary  process  of  law 
could  not  be  served  upon  him;  and  having  shown 
these  facts,  he  would  then  have  a  right  to  have  the 
judgment  set  aside  upon  showing  good  C8.use  therefor, 
but  not   until   then." 

In  the  case  before  us,  the  allegation  that  defendant 
was  absconding  and  had  gone  beyond  the  limits  of  the 
State  being  the  only  ground  for  the  attachment,  and  de- 
fendant having  failed  to  show  that  he  was  beyond  the 
limits  of  the  State  as  a  non-resident,  it  follows  that 
he  was  not  entitled  under  s.  3529  of  the  Code  to 
have  the  judgment  by  default  set  aside,  even  if  he  had 
shown  good  cause  therefor.  The  merits  set  forth  in 
his  bill  rests  entirely  upon  the  fact  that  the  note  on 
which  complainant's  attachment  was  based  was  executed 
upon  the  consideration  of  Confederate  money,  and  for 
that  reason  he  insisted  that  the  note  was  a  nullity. 
There  was  no  merit  in  this  cause  of  defense,  either 
legal  or  moral. 

It  follows  that  the  original  judgment  and  decree 
were  erroneously  set  aside  and  annulled,  and  for  this 
error  the  decree  in  the  cause  of  Wyatt  against  Gill  is 
reversed  and  the  parties  restored  to  their  condition  and 
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rights   under    the  original    decrees    in    the    case   of  Gill 
against  Wyatt. 

The  costs   will   be  paid  by  defendant   Wyatt. 


Grub  &  Carter  v.  Simpson. 

Ck)6TS.     WUnesi.    Party.    A  party  to  a  suit  is  not  entitled  to  compensa- 
tion for  his  attendance  as  a  witness. 

Motion    in   Supreme   Court   to   re-tax   costs. 
TuRNEY,  J.,  delivered   the   opinion  of   the   court. 

A  party  to  a  suit  in  his  own  right,  or  in  his  rep- 
resentative capacity,  is  not  entitled  to  claim  and  receive 
compensation  for  his  attendance  and  examination  as  a 
witness,  nor  to  have  taxed  to  his  adversary  such  costs 
as  have  accrued  by  reason  of  the  issuance  and  service 
of  subpoena  upon   him   in    the  cause. 

The  law  makes  it  his  duty,  and  he  is  conclusively 
presumed  to  be  present  at  the  taking  of  the  testimony 
and   the  trial. 

If  he  is  an  administrator  or  executor,  he,  by  ac- 
cepting such  trust,  imposes  upon  himself  the  duty  of 
looking  after  and  attending  to  the  business,  litigated 
and  unlitigated,  of  his  testator  or  intestate,  for  all 
which  he  is  compensated  in  an  allowance  by  the  proper 
tribunal. 

The  motion  to  retax  the  costs  in  this  case  must 
prevail. 
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Webster  &  Mann  v.  Reuben  Rose. 

1.  CONOTITUTIONAL  Law.     Obligation  of  Contraets.     The  obligation   of  a 

contract  is  two-fold :  1.  Moral.  2.  Legal.  It  is  only  the  latter  with 
which  legislatures  and  courts  have  to  deal.  And  it  is  the  legal  com* 
pulsion  or  obligement  which  enters  into  a  contract  when  it  is  made 
and  forms  a  part  of  it  that  constitutes  the  obligation  protected  by  the 
Constitution;  and,  as  essential  to  this  protection,  the  Constitution  in- 
tends that  the  legal  means  of  enforcing  contracts  shall  not  be  impaired, 
weakened,  or  rendered  less  effective. 

2.  Same.    Same.    Remedy,     The  Legislature  has  complete  contix)l  over 

the  form  of  the  remedy  and  mode  of  proceeding,  but  can  in  no  case, 
directly,  nor  indirectly,  if  such  be  the  purpose  of  the  enactment,  ren- 
der the  remedy  essentially  less  effective  for  the  enforcement  of  the  ob- 
ligation than  when  the  contract  was  made. 

8.  Same.  The  Act  of  January  6,  1861,  providing  for  a  stay  of  execution 
on  all  judgments  and  decress  in  courts  of  record  and  before  justices 
of  the  peace  impairs  the  obligation  of  contracts  entered  into  before 
its  enactment,  and  is  unconstitutional  and  void. 

Case  overruled :     FamsirorOi  v.  Valine^  2  Col.,  108. 

Case  approved :     Toumsend  v.  Toumsend,  Peck,  1. 


FROM    HAMILTON. 

Appeal  iu  error  from  the  judgment  of  the  Circuit 
Court,   February  Term,   1861.      John  C.  Gaut,  J. 

D.  M.  Key   for  plaintiffs  in   error. 

James  T.  Shields  for  defendant  in  error. 

Freeman,  J.,  delivered  the  opinion   of  the  court. 

This  is  an  action  of  debt,  and  presents  the  single 
question  of  the  constitutionality  of  the  Act  of  the 
Legislature    of   the    26th    of   January,    1861,   providing 
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for  a  stay  of  all  judgments  and  decrees  had  in  any  of 
the  courts  of  record  in  this  State^  and  before  justices 
of  the  peace.  The  section  of  the  act  necessary  to  be 
quoted  is  as   follows: 

"Be  it  enacted,  Ac,  That  from  and  after  the  passage 
of  this  act  all  judgments  and  decrees  which  shall  be 
rendered  in  any  of  the  courts  of  this  State,  or  which 
shall  be  rendered  by  justices  of  the  peace  of  this 
State,  for  money,  shall  be  stayed  by  such  courts  and 
justices  for  the  period  of  twelve  months  from  the 
rendition  of  such  decree  or  judgment;  provided,  that 
the  defendant  or  defendants  in  said  judgment  or  de- 
cree shall  appear  before  said  courts  of  record  during 
the  term  of  said  courts,  or  within  two  days  after  the 
rendition  of  the  judgment  before  justices  of  the  peace, 
and  give  good  and  ample  security  for  the  stay  of  ex- 
ecution, to  be  approved  of  by  said  courts  or  justices: 
which  stay  shall  operate  as  a  judgment  against  the 
security   of  said   courts   or  before   said  justices.'* 

The  question  is,  does  this  act  impair  the  obliga- 
tion of  contracts  made  before  its  passage,  and  can  such 
stay  be  given  in  cases  of  judgments  or  decrees  ren- 
dered on   such   contracts? 

We  would,  if  possible,  avoid  the  discussion  of  this 
question,  which  has  been  exhausted  by  the  exposition 
of  Marshall  and  a  host  of  other  judicial  minds  in  this 
oountry,  and  upon  which  we  feel  we  can  throw  no 
additional  light  by  anything  which  we  may  say  in  this 
'opinion.  But  it  happens  to  be  the  only  question  pre- 
sented in  the  case  before  us,  and  our  predecessors  have 
held    opinions    and    made    decisions,    as    we  know,    the 
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one  precisely  the  opposite  of  the  other,  upon  the  very 
statute  under  consideration.  We  allude  to  the  decis- 
ion made  by  the  Supreme  Court  at  Jackson,  in  April 
1861,  opinion  by  Judge  McKinney,  which  is  not  re- 
ported, and  the  decision  made  by  our  immediate  prede- 
cessors, September  Term,  1865,  opinion  by  Maynard, 
Special  Judge,  in  the  case  of  Farnsworth  &  Reeves  v. 
Vance  &  Fkmingy  reported  in  2  CoL,  108.  In  the 
first  opinion,  after  thorotigh  argument  of  the  question, 
the  statute  wi^  held  to  be  unconstitutional  and  void; 
and  in  the  last  it  is  held  to  be  constitutional  and 
the  law  of  the  land.  Which  view  of  the  question 
shall  we  follow  and  adopt  as  correct,  is  what  we  are 
called  upon   to  say   by   the  case   now   before  us. 

The  familiar  clause  of  the  Constitution  of  the 
United  States  under  which  this  question  arises,  is  s. 
10— or  part  of  that  section — ^art.  i.,  and  is  as  follows: 
''No  State  shall  pass  any  bill  of  attainder,  ex  poH 
/ado  law,  or  law  impairing  (he  obligation  of  contracUy^ 
and  our  State  Constitution,  art.  i.,  s.  20,  is:  ^^  That 
no  retrospective  law,  or  law  impairing  the  obligation  of 
coTttracts,  shall  be  made,** 

In  the  language  of  Chief  Justice  Marshall,  in 
the  case  of  Sturgis  v.  Orowninshieldy  4  Wheat,  197 : 
''It  would  seem  difficult  to  substitute  words  which 
are  more  intelligible,  aj)d  less  liable  to  misconstruc- 
tion, than  those  which  are  to  be  explained."  Yet 
there  has  not  only  been  great  diversity  of  judi- 
cial opinion  as  to  the  proper  construction  of  this 
simple  clause  of  the  Constitution  as  to  what  it  means, 
but    still   more   as  to   its  precise   application.       We   will 
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not^  however^  examine^  or  attempt  to  criticise,  much 
less  to  analyze  and  evolve  the  true  principle  out  of 
the  vast  number  of  caaes  in  both  State  and  Federal 
Courte,  that  have  reviewed  this  question.  We  only 
present  what  we  hold  to  be  the  sounder  principle,  with 
a  few  of  the  reasons  in  fiivor  of  that  view.  What 
then  constitutes  the  obligation  of  a  contract,  in  a  legal 
sense,  is  the  point  on  which  the  whole  question  turns. 
Whatever  that  is,  can  not  be  impaired — is  in  plain 
language  forbidden.  We  assume,  first,  that  there  are 
in  every  contract  for  payment  of  money — as  this  one 
is — two  elements  of  obligation  that  are  distinct  and 
clearly  separable;  the  one  the  moral  obligation  to  per- 
form what  is  promised;  the  other  the  legal  obligation 
which  grows  out  of  such  promise,  and  results  from  it 
when  made.  The  first  is  an  obligation  growing  out 
of  the  general  duty  of  truthfulness  and  good  faith  in 
all  our  conduct,  founded  upon  that  which,  perhaps 
more  than  all  else,  is  the  distinguishing  feature  be- 
tween man  and  all  other  intelligent  animated  crea- 
tures— the  possession  of  a  moral  nature  or  constitution; 
a  principle,  as  part  of  his  nature,  which  is  made  to 
respond  to  the  demand  or  idea  represented  by  the 
w^ords,  "I  ought;"  that  principle  in  the  constitution 
of  his  nature  which  imposes  upon  him  a  moral  com- 
pulsion, or  moral  obligemeni — ^to  use  a  word  that  ex- 
presses the  idea  more  clearly — to  do  that  which  lio 
has  promised,  or  to  do  any  other  act  which  is  in- 
cluded in  that  broad  term — duty,  and  which  is  tho 
only  principle  out  of  which  that  obligation  can  gro\v, 
or  on  which  it  can   be  based.       This    obligation    is  oiu- 
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not  enforceable  in  courts  of  law,  bnt  alone  in  the  forum 
of  conscience.  Its  binding  force  can  neither  be  cre- 
ated, nor  enlarged,  nor  modified,  by  laws  passed  by  a 
legislature,  or  any  other  power  in  a  State;  nor  can 
it  be  released  or  broken,  though  it  may  be  violated. 
It  must  remain  eternally  the  same  in  its  original  and 
essential  force.  The  framers  of  the  Constisution  did 
not  intend  to  prohibit  the  States  in  this  direction,  or 
add   additional   strength   to  this  element  of   the    obliga- 

• 

tion,  by  protecting  it  from  laws  that  might  weaken 
its  force.  It  must  be  the  other  element  of  obligation 
that  is  the  kffol  compulsion  or  obUffemerU,  that  grows 
out  of  a  contract  and  makes  a  part  of  it,  enters 
into  it  at  the  time  it  is  made,  that  is  intended  to  be 
protected  and  maintained  in  its  full  force  and  vigor  by 
this   language. 

This  is  made  certain  by  another  view  of  the  ques- 
tion, that  the  prohibition  is  against  any  State  passing 
any  law  impairing  the  obligation  of  contracts.  It  is 
the  action  of  law-making  bodies  that  is  thus  re- 
strained, and  that  of  States.  The  law-making  bodies 
of  States,  or  law-enacting  bodies,  are  the  people  in 
oonvention,  or  in  legislative  assemblies,  and  it  is 
these  bodies  that  are  prohibited  in  the  exercise  of 
their  functions  to  pass  or  enact  laws,  the  one  in  the 
form  of  constitutional  provisions,  the  other  in  the 
form  of  statutes,  or  legislative  enactments  in  the  di- 
rection forbidden.  It  would  seem  clear  then,  that  the 
prohibition  being  upon  legislative  or  law-making  bodies, 
that  it  should  be  referred  to  that  which,  without  the 
prohibition,  they  were  competent  to  do,  and  was  within 
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their  legitimate  sphere  of  action^  that  is,  the  impairing 
hy  law  of  an  obligation  created  or  imposed  by  law; 
or  in  other  words,  to  offset  injuriously  the  legal  obli- 
gation or  legal  compulsion  or  obligemeni  that  makes  a 
part  of  every  contract. 

This  we  think  the  principle  that  underlies  the 
reasonings  of  the  Supreme  Court  of  the  United  States 
in  the  great  leading  cases  on  this  subject  of  Sturgis 
V.  Orovminshieldy  4  Wheat,  and  of  Ogden  v.  Saunders, 
12  Wheat,  132;  for  in  the  first  case  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court,  says, 
p.  197:  ^'A  contract  is  an  agreement  in  which  a 
party  undertakes  to  do  or  not  to  do  a  particular 
thing.  The  law  binds  him  to  perform  his  undertaking, 
and  this  is,  of  course,  the  obligation  of  his  contract/' 
That  is,  we  add,  it  is  the  legal  obligation  witli 
which  the  law-making  power  and  the  courts  have  to 
deal.  He  adds:  "Where  a  party  has  given  his  prom- 
issory note,  by  which  he  promises  to  pay  a  sum  of 
money  on  a  certain  day,  the  contract  binds  him  to 
pay  that  sum  on  that  day,  and  this  is  its  obligation. 
Any  law  which  releases  a  part  of  this  obligation 
must,  in  the  literal  sense  of  the  word,  impair  it.'' 
Here  in  this  last  sentence  the  learned  Chief  Justice 
(with  deference  be  it  said)  seems  to  fail  to  distinguish 
between  the  moral  and  the  legal  obligation;  for  while 
the  party  is  certainly  morally  bound  to  perform  it  on 
that  day,  and  while  the  law  equally  recognizes  the 
duty,  it  does  not  actually,  by  any  of  its  machinery, 
oblige  him  to  do  so  on  that  day,  nor  is  there  any 
legal  obUgemeni    or    compulsion    on   him  to  do  so,  but 
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only  the  right  to  bring  a  suit  and  have  judgment  in 
the  future^  and  an  execution  to  enforce  the  perform- 
ance  by  sale  of  property   for  that  purpose. 

We  assume  that  the  Convention  had  this  principle 
and  view  of  the  case  in  their  minds  when  they 
framed  this  clause;  that  they  were  thoroughly  ac- 
quainted with  our  common  law  and  knew  its  ma- 
chinery  for  the  enforcement  of  contracts,  and  meant 
that  the  legal  obligation  of  contracts — that  is,  the 
legal  means  of  enforcing  them,  which  constituted 
their  legal  obligation,  or  the  legal  obligement  by  which 
they  were  enforced — should  not  be  impaired  or 
weakened,  or  rendered  less  effective,  than  when  the 
contract  was  entered  into  and  the  obligation  imposed 
or  taken  upon  the  party;  and  such  seems  to  be 
the  basis  of  the  reasoning  of  Judge  Washington 
in  delivering  the  majority  opinion  of  the  court 
in  the  case  of  Ogden  v.  Saunders,  12  Wheat,  259. 
He  says :  ^'  It  is  then  the  municipal  law  of  the 
State,  whether  that  be  written  or  unwritten,  which  is 
emphatically  the  law  of  the  contract  made  within  the 
State,  and  must  govern  it  throughout,  whenever  its 
performance  is  sought  to  be  enforced.  It  forms,  in 
ray  opinion,  a  part  of  the  contract,  and  travels  with 
it  wherever  the  parties  to  it  may  be, found.''  Thomp- 
son, J.,  in  his  opinion  says:  '^  As  to  what  constitutes 
a  contract  no  diversity  of  opinion  exists.  All  the  ele- 
mentary writers  on  the  subject,  sanctioned  by  judicial 
decisions,  consider  it  briefly  and  simply  an  agreement 
in  which  a  competent  party  undertakes  to  do,  or  not 
to  do,  a  particular  thing;   but  all  know  that  the  agree- 
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ment  does  not  always,  nay  seldom,  if  ever,  upon  its 
fiice  specify  the  foil  extent  of  the  terms  and  con- 
ditions of  the  contract;  many  things  are  necessarily 
implied  and  to  be  governed  by  some  rule  not  con- 
tained in  the  agreement,  and  this  rule  can  be  no 
other  than  the  existing  law  when  the  contract  is  made 
or  to  be  executed.  Take  for  example,*'  he  says  "  the 
familiar  case  of  an  agreement  to  pay  a  certain  sum 
of  money  with  interest.  The  amount  or  rate  of 
such  interest  is  to  be  ascertained  by  some  standard 
out  of  the  agreement,  and  the  law  presumes  the 
pal*ties  meant  the  common  rate  of  interest  estab- 
lished in  the  country  where  the  contract  was  to  be 
performed.  This  standard  is  not  looked  to  for  the 
purpose  of  removing  any  doubt  or  ambiguity  arising 
on  the  contract  itself,  but  to  ascertain  the  extent  of 
its  obligation  or,  suppose  a  law  should  declare  gen- 
erally; that  all  contracts  for  the  payment  of  money 
should  bear  interest  after  the  day  of  payment  fixed 
in  the  contract,  and  a  note,  where  such  law  was  in 
force,  should  be  made  payable  in  a  given  number  of 
days  after  date,  such  note  would  assuredly  draw  inter- 
est from  the  day  it  became  payable,  although  the  note 
on  its  fiice  made  no  provision  for  interest,  and  the 
obligation  of  the  contract  to  pay  the  interest  would 
be  as  complete  and  binding  as  to  pay  the  principal. 
But  such  would  not  be  its  operation  without  looking 
out  of  the  instrument  itself  to  the  law  which  created 
the  obligation  to  pay  the  interest.  The  same  rule 
applies  to  contracts  of  every  description."  In  another 
part  of   the  opinion   he  quotes  from  a  case  in   1  Wash- 
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ington's  Circuit  Court  R.,  341,  as  follows:  "Those 
laws  which  in  any  manner  affect  the  contract,  whether 
its  construction,  the  mode  of  discharging  it,  or  which 
control  the  ohligation  which  the  contract  imposes,  are 
essentially  incorporated  with  the  contract  itself.  The 
contract  is  a  law  which  the  parties  impose  upon  them- 
selves, subject  however  to  the  paramount  law,  the 
law   of  the   country   where   the   contract  is   made." 

We  will  not  fiirther  follow  this  line  of ,  investiga- 
tion through  the  various  cases  in  the  Supreme  Court 
of  the  United  States.  They  are  familiar  to  the  profes- 
sion, and,  we  may  add,  they  present  such  perfect 
models  of  judicial  reasoning,  both  in  clearness  and 
lucidity  of  style,  and  exhaustive  and  wide-reaching 
comprehensiveness  of^  view,  combined  with  such  won- 
derful acuteness  and  powers  of  analysis,  as  to  present 
some  of  the  most  attractive  reading  to  the  legal  stu- 
dent to   be   found   in   the   English   tongue. 

We  turn  for  a  moment  to  the  decisions  of  our 
own  courts,  where  the  same  views  were  at  an  early 
day  adopted,  and  presented  in  an  opinion  of  great 
ability  in  the  case  in  Peck's  Reporte  of  Toumaend  v. 
Townsend.  The  court  in  that  case  hold  the  principle 
to  be  in  substance:  ''That  the  Legislature  may  alter 
remedies,  but  they  must  not,  so  far  as  regards  ante- 
cedent contracts,  be  rendered  less  effective  or  more 
dilatory  than  those  ordained  by  the  law  in  being 
when  the  contract  was  made,  if  such  end  be  the  di- 
rect and  special  object  of  the  Legislature  apparent  in 
ail  act  for  the  purpose."  Hence  an  act  to  suspend 
execution    for    two  years,   unless   the    plaintiff  will   en- 
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dorse  therein  that  he  will  receive  bank  paper  in  difl- 
charge  of  his  judgment^  waa  held  to  be  void^  as  re- 
pugnant to  the  clause  of  the  Constitution  now  under 
consideration.  Such  was  the  uniform  holding  of  our 
courts,  until  the  case  of  Fammoorih  &  Beeves  v.  Vance 
&  Fleming,  That  casfe  goes  on  the  principle,  ^'that 
the  Legislature  may,  in  their  discretion,  vary  the  na- 
ture and  extent  of  the  remedy  so  that  always  some 
substantive  remedy  in  &ct  be  left:"  2  Col.,  117;  but 
leaves  out  the  important  qualification  that  it  shall  be 
equally  efficacious  as  the  one  in  existence  at  the  time 
of  making  the  contract 

We  think  perhaps  the  true  principle  is  more  prop- 
erly stated  thus:  that  the  Legislature  have  complete 
control  over  the  form  of  the  remedy,  the  mode  of 
proceeding  by  which  the  legal  obligation  is  enforced; 
and  in  all  that  pertains  to  this  may  alter,  change,  or 
modify  its  laws  as  discretion  may  dictate.  For  in- 
stance, where  the  existent  remedy  at  the  time  was 
debt,  it  may  change  it  to  assumpsit;  or  if  assumpsit^ 
may  change  it  to  debt;  or,  as  in  our  Code,  may  give 
an  action  simply  on  the  facts  of  the  case;  but  then 
in  no  case  can  it  by  direct  enactment  for  that  pur- 
pose, nor  even  by  indirection,  where  such  is  the  pur- 
pose, render  the  remedy  essentially  less  effective  for 
enforcement  of  the  obligation  to  which  the  party  has 
bound  himself  by  his  agreement 

If  the  Legislature  can  enlarge  the  time  one  day 
in  which  the  party,  is  to  perform  what  the  legal  ob- 
ligation of  his  contract  requires  at  the  time  it  is  en- 
tered into,  it   may  do  it  for  a  hundred   days;    and   if 
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for  this  period,  then  it  may  equally  well  do  it  for  a 
hundred  years.  There  can  be  no  difference  in  prin- 
ciple in  the  one  case  from  that  of  the  other;  and 
thus  the  legal  obligation  is  not  only  impaired,  but  prac- 
tically destroyed.  Can  this  tremendous  power  be 
fairly  held  to  lark  within  the  pinciple  of  legislative 
power  over  the  remedy  for  enforcement  of  a  contract? 
We   think   not. 

We  will  not  critically  examine  the  opinion  referred 
to  in  2  Col.,  as  it  would  be  a  useless  consumption  of 
time  with  no  profit.  The  views  on  which  it  is  based 
a;re  well   understood  by  the  profession. 

We  can  not  approve  the  reasoning  or  conclusions 
of  that  case,  and  overrule  it,  adopting  what  we  think 
was  the  uniform  current  of  judicial  opinion  in  Tennes- 
see before  that  case  as  the  sounder  rule.  See  cases 
referred  to  by  Mr.  Cooper  in  note  to  Toumaend  v. 
Thwnaend,  Peck's  B. 

We  have  not  attempted  in  this  opinion  a  full  dis- 
cussion of  the  very  interesting  question  before  us,  only  de- 
siring to  present  clearly  the  basis  or  some  of  the  grounds 
on  which  we  feel  bound  to  overrule  the  opinion  re- 
ferred to,  that  it  may  be  seen  that  it  is  not  done 
without  a  fiiU  consideration  of  the  question.  We  have 
not  felt  called  on  to  go  into  an  elaborate  argument 
to  vincHcate  the  views  which  we  mninfAi^  in  this 
opinion. 

We  affirm  the  judgment  of  his  Honor  the  Cironit 
Judge,  who  held  the  law  unconstitutional,  and  give 
judgment  against  the  plaintiff  and  sorety  for  his  ap» 
peal   for  the  costs  of  this  Court 
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R.  P.  Moore,  Adm'r,  v.  Auqustin  Gooch. 

Current  Bank  Notes.  BiUs  Sin^  payable  in.  FiYe  ''bills  smgle," 
made  payable  in  current  bank  notes,  fell  due  August  20,  1859,  Julj 
25, 1861,  January  1, 1863,  January  1,  1865,  and  January  1, 1866,  re- 
Rpectively,  and  were  not  paid  at  maturity.  Heldf  if  at  tbe  time  any 
bill  fell  due  there  were  bank  notes  in  circulation  current  as  money 
and  used  in  business  transactions  in  the  liquidation  of  debts,  the 
obligor  had  the  right  to  pay  in  such  bank  notes,  even  though  as  com- 
pared with  gold  they  were  greatly  depreciated  in  value. 
Held  further,  upon  the  failure  of  the  obligor  to  pay  at  maturity,  the 
obligee  had  the  right  to  recover  upon  the  bills  single  falling  due 
in  1861,  and  1863,  the  value  of  such  bank  notes  at  these  respective 
dates  as  compared  with  gold,  and  upon  those  falling  due  January  1, 
1865,  and  January  1,  1866,  the  value  of  such  bank  notes  as  com- 
pared with  United  States  Treasury  notes. 

Oases  cited:  Baker  v  Jordan,  5  Hum.,  485;  Coffin  v.  BSil,  1  Heis.,  385. 
See  IT.  <fe  A  22.  i2.  Co,  v.  Taylor,  pod. 


FROM    GRAINGER, 


Appeal   from    the    decree    of  the    Chancery     Court, 
April  Term,   1867.      8.  J.  W.  Luckey,  Ch. 

James  T.  Shieljds  for   complainant,  insisted: 
1.  Current  bank  notes  are  such  as  are  currently  re- 
ceived aj3  money  at  full    value,  or  par. 

2.  No  particular  kind  of  notes,  as  Planters  Bank,  or 
Union  Bank,  is  stipulated  for,  and  this  fiust  distin- 
^ishes  the  present  from  other  Tennessee  cases:  citing, 
as  persuasive,  the  remarks  of  Turley,  J.,  in  Orutchjidd 
V.  Robins^  6  Hum.,  18,  and  Judah  v.  Harris,  19 
Johns.,   144. 
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3.  The  circumstances  which  have  intervened  were 
not  contemplated  by  the  parties.  Both  expected  the 
bills  to  be  paid  in  good  current  money.  By  the  un- 
foreseen accident  of  the  war  bank  notes  have  been 
greatly  and  unexpectedly  depreciated.  This  is  an  ac- 
cident against  which  equity  will  relieve:  citing  Story 
Eq.,   s.   93. 

Evans  for  complainant^  cited  Hopson  v.  Fountain, 
6   Hum.,   140;   Doak  v.  Snapp,   1    Col.,    180. 

R.  McFarland  for  defendant,  cited  Coffin  v.  HiUy 
1   Heis.,   385. 

« 
Nicholson,  C  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  enforce  a  vendor's  lien.  The 
purchase  money  sought  to  be  collected  by  a  sale  of 
the  land  is  evidenced  by  several  bills  single,  in  which 
the  amount  is  to  be  paid  "in  current  bank  notes.*' 
The  defendant  concedes  the  right  of  the  complainant 
to  have  the  land  sold  for  the  enforcement  of  his 
lien,  but  he  insists  that  "  the  value  of  current  bank 
notes  ought  to  be  ascertained  at  the  several  times  the 
several  notes  fell  due,  and  that  a  decree  should  be  had 
only   for  their  value  at  those   several   times.'' 

Under  ordinary  circumstances  this  case  would  pre- 
sent no  difficulty.  In  the  case  of  Baker  v.  Jordan, 
5  Hum.,  485,  this  court  held  that  the  words  "  cur- 
rent bank  notes"  mean  that  which  circulates  currently 
as  money,  and  which,  in  the  absence  of  proof  to  the 
contrary,  is  presumed  to  be  of  value  equal  to  money. 
This  definition    of    the   word   "current,"   as    applied    to 
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bank  notes,  has  been  uniformly  followed  in  sab^eqiient 
decisions  in  this  State:  Coffin  v.  Bill,  1  Heis^,  385. 
We  know  judicially  that  at  the  date  of  this  contract 
the  currency  of  the  State  consisted  chiefly  of  the 
notes  of  the  State  banks,  and  that  the  value  of  this 
currency  a^  compared  with  gold  was  subject  to  fre- 
quent and  great  fluctuation.  We  must  therefore  as- 
sume that  the  parties  contracted  with  a  knowledge  of 
and  in  view  of  the  unstable  and  fluctuating  char- 
acter of  the  bank  note  currency.  It  is  not  prob- 
able that  they  anticipated  the  occurr^ice  of  a  civil 
war  and  its  influence  on  the  banks,  yet  they  made 
no  provision  against  any  such  cQntingency.  The  obli- 
gor agreed  to  pay,  and  the  obligee  to  receive  in  pay- 
ment, such  bank  notes  as  should  be  current  as  money 
at  the  times  when  the  bills  single  should  severally 
become  due.  If  when  the  bills  single  &11  due,  there 
had  been  no  current  bank  notes,  either  because  the 
banks  had  been  swept  out  of  existence  by  a  revela- 
tion or  by  any  other  extraordinary  event,  then  the  prin- 
ciple laid  down  by  Mr.  Story  in  s.  93,  vol.  1  of 
his  Equity  Jurisprudence  would  justify  a  court  of 
equity  in  affording  relief  to  the  parties.  But  so  long 
as  banks  continue  to  issue  a  currency  which  is  readily 
received  in  business  transactions  as  money,  though  such 
currency  may  be  greatly  depreciated  in  value  com- 
pared with  gold,  the  debtor  would  have  a  right  to 
claim  the. benefit  of  his  contract  and  to  pay  in  such 
bank  notes  as  at  the  time  his  obligation  becomes  due 
are  current  in  the  liquidation  of  debts  in  business 
transactions. 
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In  the  present  case,  if^  at  the  times  when  the  sev- 
eral bills  single  became  due,  there  were  bank  notes 
in  circulation  which  were  current  as  money,  the  obli- 
gor had  the  right  to  pay  off  his  obligation,  in  those 
notes,  and  upon  his  failure  to  do  so,  the  obligor  had 
the  right  to  demand  and  recover  the  value  of  such 
notes. 

The  bills  single  under  consideration  were  executed 
on  the  20th  of  August,  1859,  and  became  due  re- 
spectively on  the  25th  of  July,  1861,  the  1st  of  Jan- 
uary, 1863,  the  Ist  of  January,  1865,  and  the  1st  of 
January,  1866.  As  the  several  bills  single  were  not 
paid  at  maturity,  complainant  is  entitled  to  the  value 
of  the  bank  notes  current  as  money  at  the  dates  when 
they  severally  matured.  The  decree  made  by  the 
Chancellor  was  based  upon  no  report  of  the  Clerk 
and  Master,  nor  was  the  evidence  of  a  character  to 
support  the  decree  which  was  made.  The  decree  will 
therefore  be  reversed,  and  a  decree  enteoed  here  di- 
recting the  clerk  of  this  court  to  take  proof  and  as- 
certain the  value  of  current  bank  notes  at  the  time 
when  the  bills  single,  respectively,  became  doe.  In 
ascertaining  the  value  of  the  bills  single  falling  due 
on  the  25th  of  July,  1861,  and  the  1st  of  January, 
1863,  he  will  ascertain  their  value  as  compared  wiih 
gold;  and  as  to  those  falling  due  on  the  1st  of  Jan- 
uary, 1865  and  1866,  he  will  ascertain  their  value  as 
compared  with  United  States  treasury  notes.  The 
repoort  will  be  made  to  this  term,  if  practicable;  if  not, 
to  the  next   term. 
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John  H.  Peck  v.  James  T.  Goss  d  ah. 

1.  Trespass  De  Bonis  Asportatib.    Jlea  not  guilty.   Under  this  issue,  evi- 

dence that  the  defendants  were  acting  under  the  orders  of  a  militaiy 

commander  was  irrelevant,  and  it  was  error  to  admit  it.  | 

2.  Sams.    Same.    This  evidence  could  only  have  been  introduced  by  the 

defendant  under  a  special  plea  of  justification, 

3.  Same.    Same,    If  the  evidence  had  been  brought  out  hj  the  plaintiff^ 

the  defendants  might  have  relied  on  it  under  their  plea  of  "  not 
guilty." 

Case  cited :  SmUh  v.  BrcaoeUony,  1  Heis.,  52. 


FBOM    JEFFEBSON. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  December  Term,  1870.      Jas.  F.  Randolph,  J. 

J.   R.  Cocke  for  plaintiff  in  error. 

Meek  &  Gratz  for  defendant  in  error^  cited  and 
commented  on  SmUh  v.  BrazeUony  1   Heis.  52. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  brought  trespass  against  defendants  for 
taking  and  carrying  away  a  gray  horse  worth  |700* 
The  defendants  put  in  pleas  separately — each  one  plead- 
ing "not  guilty." 
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The  proof  of  plaintiff  is  full  and  conclusive  as  to 
all  of  the  defendants  except  James  T.  Goss.  As  to 
him  the  evidence  is  insufficient  to  have  authorized  a 
verdict. 

The  only  evidence  made  by  the  defendants,  who 
obtained  a  verdict,  tends  to  show  that  they  may  have 
been  acting  under  the  orders  of  a  military  commander. 
This  evidence  was  objected  to  as  irrelevant  under  the 
issue;  but  the  objection  was  overruled  and  the  evi- 
dence admitted.  If  this  evidence  had  been  brought 
out  in  the  testimony  of  the  plaintiff  it  might  have 
been  relied  an  by  the  defendant  under  the  plea  of 
not  guilty:  Smith  v.  Brazelton,  1  Heis.,  52.  But  no 
such  evidence  having  been  made  by  the  plaintiff,  the 
defendant  could  not  rely  upon  such  a  defense,  except 
under  a  special  plea  of  justification.  Having  put  in 
no  such  pleas,  the  evidence  was  improperly  admitted. 
As  this  evidence  was  material,  its  admission  was  an 
error  for  which  the  judgment  must  be  reversed,  and  a 
new  trial  awarded  as  to  all  the  defendants  except 
James  T.  Gk>ss. 
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LuciNDA    J.  Dodson    v.  A.  J.  Dodson,   Ex'r.,  et  dU. 

An  execntor  entered  upon  his  duties  in  July,  1858,  and  rendered  affinal 
account  to  the  County  Court  in  November,  1860,  ehowing  a  balance 
against  him.  This  settlement  was  supposed  to  be  lost^  and  in  Jan- 
uary, 1867,  this  bill  was  filed  for  settlement.  The  executor  answered 
under  oath,  affirming  the  correctness  of  the  settlemeiit  of  November, 
1860,  and  also  gave  a  deposition  to  the  same  effect.  Afterwards,  the 
settlement  of  November,  1860,  was  discovered,  and  the  executor 
amended  his  answer  and  filed  a  crofis  bill  to  surcharge  and  falsify  said 
settlement,  but  not  accurately  specifying  the  errors  complained  of. 
The  amended  answer  was  accompanied  by  separate  schedules  of  debits 
and  credits.  The  executor  was  also  surviving  partner  of  the  testator, 
and  no  funds  came  to  his  hands  except  the  decedent's  interest  in  the 
partnership  effects.  The  executor's  accounts  were  unsatisfactory,  his 
statements  conflicting,  and  there  was  some  evidence  tending  to  show 
that  he  had  received  more  than  he  was  chaiged  with.  Heldy  the  exe- 
cutor would  not  be  permitted  to  surcharge  and  falsify  the  settlement 
of  November,  1860.  Heidyfwriker,  the  executor  was  entitled  to  no  com- 
pensation for  his  services. 

Case  cited :    Piper  v.  SmiiJthy  1  Head,  94,  95. 

Feb  Nklsok,  J.  It  would  be  a  dangerous  practice  to  allow  an  executor, 
after  having  made  a  settlement  under  oath,  and  sworn  to  it  in  an  an- 
swer, to  impeach  it  at  least  without  allegations  in  his  bill,  supported 
by  proof,  minutely  and  particularly  specifying  the  erroneous  items. 

Feb  Nei^on,  J.  It  is  a  settled  rule  of  Chancery  practice,  that  a  party 
charging  himself  in  a  schedule  can  not  discharge  himself  by  another 
schedule  to  the  same  answer,  showing  his  disbursements. 


FROM    m'mINN. 


Appeal  from  the  decree  of  the  Chancery  Court, 
Adjourned  Term,  December,  1869.  D.  C.  Tkew- 
HITT,    Ch. 

BuzABD  &  Bbadford  for  complainant. 
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Brians  &  Richmond  for  defendant. 

Nei^son,  J.y  delivered  the   opinion  of  the  court. 

Williford  and  A.  J.  Dodson  were  partners  in  the 
mercantile  and  produce  business  at  Riceville.  Willi- 
ford  Dodson  died  in  June,  1858,  and  A.  J.  Dodson 
was  qualified  as  his  executor  at  the  July  Sessions, 
1858,  of  the  County  Court  of  McMinn,  and  made  a 
settlement  with  the  clerk  of  said  court,  which  was 
duly  approved  by  the  court,  and  ordered  to  be  spread 
of  record  on  the  6th  of  November,  1860.  When 
this  bill  for  an  account  was  filed  on  the  7th  of  Jan- 
uary, 1867,  the  record  of  the  settlement  was  lost  or 
mislaid,  but  was  afterwards  found.  The  amount  of 
assets  charged  in  the  settlement  was  $17,831.27,  and 
the  balance  charged  to  the  executor,  after  allowing 
sundry  credits,  was  $361.99.  The  correctness  of  the 
settlement  was  sworn  to  by  the  executor  before  the 
clerk;  and  in  his  answer  to  the  original  bill  in  this 
case,  he  stated  that  the  aggregate  amount  of  assets 
returned  was  a  just,  true,  and  perfect  account,  but 
that,  owing  to  the  loss  of  his  books,  he  could  not 
give  a  correct  account  of  disbursements  otherwise  than 
by  showing  the  amount  of  notes  and  accounts  on 
hand.  Aftier  entering  into  various  details,  he  stated 
in  said  answer  that  he  had  paid  out,  or  individually 
assumed,  $2,304.32  of  the  indebtedness  of  the  firm 
more  than  he  had  received,  and  denied  that  there 
were  any  assets  in  his  hands  belonging  to  the  firm 
or  the  -  estate  other  than  certain  notes  and  accounts. 
In    his    amended    answer  and  cross  bill,   he  states  that 
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the  settlement  and  a  large  portion  of  the  vouchers 
had  been  found  after  the  filing  of  his  former  answer^ 
and  seeks  to  impeach  the  settlement^  because  he  says 
he  was  erroneously  charged  with  all  the  debts^  good^ 
bad^  and  doubtful,  and  with  certain  railroad  stock, 
and  states  an  account  in  which  he  claims  a  balance 
of  $2,461.51,  less  the  widow's  legacy,  and  seeks  to 
subject  the  real  estate  which  descended  from  his 
testator   to   its   satisfaction. 

The  evidence  in  the  cause  is  voluminous,  and  nu- 
merous inquiries  were  submitted  to  the  Master,  'whose 
report  was  excepted  to  by  both  parties,  but  the  ex- 
ceptions were  overruled  by  the  Chancellor,  and  a  de- 
cree pronounced  against  the  executor  and  his  securi- 
ties for  $625.40  and  costs,  from  which  the  executor 
prosecutes  this  appeal.  These  exceptions  have  been 
carefully  examiued,  but  it  is  not  necessary  in  this 
opinion  to  notice  them  in  detail.  Some  of  the  ex- 
ceptions on  both  sides  fail  to  make  special  reference 
to  the  names  of  witnesses,  the  pages  of  documents  re- 
lied upon,  and  are  defective  in  other  particulars  re- 
quired to  be  specified  by  this  court  in  opinions  deliv- 
ered  at   its   last   terms  in   Nashville  and   Jackson. 

Afler  a  diligent  examination  of  the  entire  record, 
we  are  satisfied  that  the  practice  would  be  dangerous 
to  allow  an  executor,  after  having  made  a  settlement 
under  oath,  and  affirmed  its  correctness  in  an  answer 
upon  oath,  to  have  it  reviewed  and  corrected,  at  least 
without  allegations  in  his  bill,  and  proofs  to  sustain 
them,  minutely  and  particularly  specifying  the  .various 
erroneous  items.       In  this  case,   the    executor  alleges,  in 
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his  answer  and  cross-bill^  that  he  charged  himself  in  the 
settlement  with  the  County  Court  Clerk,  or  was  therein 
charged,  with  the  gross  amount  of  debts  due  and  owing 
to  the  firm,  and  that  many  of  these  debts  were  not,  in 
fact,  collected  at  the  time  of  the  settlement,  and  were 
lost  by  the  subsequent  insolvency  of  the  debtors.  But 
he  does  not  exhibit  any  schedule  or  statement  showing 
the  items  composing  the  gross  amount  of  $17,831.27, 
with  which  he  charged  himself  in  the  settlement,  so 
as  to  enable  complainant  to  contest  the  correctness  of 
his  statements.  In  his  first  answer,  he  exhibits  a 
schedule  of  debts  paid  out  by  him  for  the  firm, 
amounting  to  $15,734.18,  which  probably  embraces  the 
sum  of  $16,676.35  allowed  him  in  the  settlement  with 
the  County  Court  Clerk^  and  furnishes  a  statement  of 
judgments  in  favor  of  the  firm  amounting  to  $1,240.79. 
In  his  amended  answer,  he  exhibits  a  schedule  of 
debts  paid  for  the  firm,  the  vouchers  for  which,  he 
says,  have  been  lost  and  mislaid  to  the  amount  of 
$381.91,  and  a  statement  of  firm  debts,  which,  as  he 
states,  were  assumed  by  him  to  the  amount  of 
$2,302.23.  There  is  also  in  the  transcript  what  pur- 
ports to  be  an  inventory  of  the  assets  of  the  firm, 
containing  a  detailed  statement  of  the  notes  and  ac- 
counts, and  an  aggregate  statement  as  to  the  amount 
of  merchandise  on  hand,  which,  added  together,  make 
the  gross  sum  of  $17,831.07;  but  the  items  contained 
in  this  inventory  are  not  put  in  issue  by  the  plead- 
ings so  as  to  enable  either  party  to  surcharge  and 
fiilsify  the   account. 

It   may  be   observed   that  the   executor,  v^liose  depo- 
8 
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fiitiou  was  taken  17th  of  May,  1869  (before  the  act 
which  went  into  effect  16th  of  December^  1868,  was 
amended  by  the  Act  of  24th  of  February,  1870),  and 
was  therefore  a  competent  witness,  expressly  testifies 
upon  cross  examination  that  he  did  not  report  any 
bad  or  doubtful  debts  when  he  made  the  settlement 
with  the  clerk,  although  he  says  he  had  previously 
reported  some  bad  debts  in  the  "invoice"  delivered  to 
the   clerk. 

It  appears  that  all  the  assets  of  Williford  Dod- 
son's  estate  consisted  of  his  share  of  the  partnership 
debts  and  effects,  and  were  in  the  hands  of  the  ex- 
ecutor as  surviving  partner;  and  we  hold  that,  as  he 
charged  himself  with  them  in  the  settlement  of  5U) 
of  November,  1860,  when  all  the  transactions  were 
fresh  in  his  recollection,  he  can  not  be  exonerated  by 
the  matters  set  up  in  his  answer  of  1st  of  February, 
1867,  and  his  amended  answer  and  cross  bill  filed 
11th  of  July,  1867,  more  than  six  years  after  his 
solemn  settlement,  and  especially  when  the  results 
sought  to  be  reached  in  the  two  answers  are  so  dif- 
ferent. Making  due  allowance  for  the  eonfiision  pro- 
duced by  the  intermediate  civil  war,  and  not  unmind- 
ful of  the  suspension  of  the  statute  of  limitations,  we 
do  not  hold  that  either  the  lapse  of  time  or  the 
statute  bars  the  relief  sought,  but  that,  as  the  execu- 
tor had  two  years  within  which  to  ascertain  the  con- 
dition of  the  estate,  and  made  a  settlement  which  the 
statute  declares  to  be  prima  facie  evidence,  he  is  es- 
topped to  deny  its  correctness  in  view  of  these  cir- 
cumstances,  and    ought    not    to    hf   discharged    from   the 
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^iFect  of  his  solemn  admissions,  except  upon,  the 
clearest  and  most  satisfactory  evidence  that  it  was 
not  his  intention  as  surviving  partner  to  take  the  as- 
sets of  the  firm  and  to  become  liable  as  execu- 
tor for  the  share  belonging  to  his  testator's  estate. 
There  is  no  such  evidence  in  the  record;  but,  on  the 
contrary,  it  is  shown  by  the  evidence  of  several  wit- 
nesses that  the  executor,  after  having  charged  himself 
with  the  partnership  assets,  treated  them  as  his  own, 
and  even  within  the  course  of  a  year  afl:er  the  death 
of  the  testator,  expressed  the  opinion  that  his  share 
of  the  profits  would  amount  to  a  much  larger  sudi 
than  that  accounted  for;  and  two  witnesses,  as  to 
whose  credibility  there  is  much  contradictory  proof, 
testify  that  he  said  he  had  invested  it  in  the  purchase 
of  a   farm   near   Riceville. 

In  view  of  these  and  various  other  facts  in  the 
record,  a  recital  of  which  would  unnecessarily  prolong 
this  opinion,  we  hold  that  the  executor  is  bound  by 
the  settlement  made  on  the  30th  October,  1860,  and 
confirmed  by  the  County  Court  on  the  5th  November 
ensuing,  and  from  which  it  appears  that  there  was 
then  a  balance  in  his  hands  of  )(361.69;  but  that  he 
is  not  entitled  to  the  allowance  of  $891.56,  credited 
in  that  settlement,  and  should  be  charged  with  these 
two  sums,  amounting  in  the  aggregate  to  $1,253.25, 
with  interest  thereon  from  the  30th  October,  1860. 
Aside  from  the  force  and  effect  of  the  settlement,  it  is 
an  established  rule  in  chancery  practice  that  a  party 
charging  himself  in  a  schedule  to  his  answer,  can  not 
dicharge   himself   by   another   schedule  to   the  same  an- 
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s^i^r  stating  his  disbursements:  2  Perkins'  Dan.  Ch. 
Pr.,  1426-1431.  We,  therefore,  hold  the  Executor  to 
account  for  the  balance  in  his  hands,  on  the  ground 
that  the  charge  against  him  in  the  settlement  was 
properly  made,  but  he  was  improperly  credited  with 
the  said  sum  of  $891.56.  No  allowance  is  made  to 
the  executor  for  his  services,  because  the  entire  fond 
was  in  his  hands  as  surviving  partner,  and  as  such 
he  was  entitled  to  no  compensation  for  his  trouble  or 
services  in  settling  up  the  business,  according  to  Piper 
V.  Smith,  1  Head,  94,  95.  He  made  no  disburse- 
ments except  the  payment  of  a  legacy  to  the  widow, 
and  should  be  allowed  no  compensation  for  the  addi- 
tional reason  that  his  accounts  are  unsatisfactory,  that 
his  answers  are  in  conflict  with  each  other,  and  that 
there  is  much  evidence  in  the  record  tending  to  show, 
but  not  clearly  establishing,  that  he  should  be  charged 
with  '  a  much  *  larger  amount. 

Let  a  decree  be  pronounced  against  the  executoi 
and  his  securities  in  the  appeal  bond  for  the  sum  of 
$625.40,  and  interest  thereon  from  the  22d  December, 
1869,  the  date  of  the  Chancellor's  decree,  and  for  all 
the  costs  of  the  original  and  cross  bills  in  this  court 
and  the  court  below,  and  against  the  executor*  person- 
ally for  the  amount  for  which  he  is  held  liable  over 
and   above   the   amount  of  the   Chancellor's  decree. 
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William  Sweat  v.  William  A.  Rogers. 

1.  Tkespaso,    Master  i«D  Slavs.    A  master  knowing  that  a  slave  is  of 

vicious  habits  and  addicted  to  stealing,  and  jet  permitting  him  to  go 
abroad,  is  not  liable  in  damages  to  one  whose  property  such  slave  has 
destroyed  or  stolen. 

Case  cited :    Wright  v.  Weatherly,  7  Yerg.,  367. 

2.  Sams.    Same,    But  if  such  destruction  of  property  was  done  with  the 

'^  knowledge,  indulgence,  permission,  allowance,  and  instigation "  of 
tiie  master,  he  is  liable. 

B.  Same.  Same.  Statemenis  of  Oo'WMpvraton.  Before  admitting  as  evi- 
dence the  statements  of  co-conspirators,  it  is  better  to  require  at  least 
a  prima  facie  case  to  be  made  out.  But  this  is  in  the, discretion  of  the 
Circuit  Judge. 

4.  Same.    Same.    Same.    It  is  error  to  admit  as  evidence  the  statements 

of  co-conspirators  made  after  the  termination  of  the  criminal  enter- 
prise. 

5.  Bell  of  Exceptions.    The  bill  of  exceptions  failing  to  show  that  it 

contains  all  the  evidence,  the  court  is  bound  to  presume  that  the  ver- 
dict was  supported  by  the  evidence.  Nevertheless,  in  such  case  the 
court  will  reverse  for  positive  error  apparent  in  the  admission  of  evi- 
dence. 

6.  Practige.    RigJU  of  party  to  cro«9-examme  in  court  a  witness  whose  deposi- 

tion has  been  taken.  A  witness  whose  deposition  has  been  taken,  un- 
der s.  3836  of  the  Code,  may  be  forced  by  the  opposite  party  to  attend 
on  the  trial,  and  may  be  cross-examined  as  the  witness  of  the  party 
who  took  his  deposition. 

Case  cited :    Ford  v.  Ford,  11  Hum.,  89. 

Code  construed,  ss.  3836,  3842. 
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Appeal    in   error  from  the   judgment  of  the  Circuit 
Court,   February  Terra,   1869. .     Jambs  P.  Swann,   J. 
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'  W.    p.    Washburn    and    Hekry    R.    Gibson    for 

plaintiff  in   error. 

M.  S.   Hall^  Gbatz  &  Meek,  and  J.  B.  Cocke, 
for  defendant  in  error. 

Nicholson,    C.    J.,    delivered    the    opinion    of   the 
court. 

This    is    an    action    of    trespass  on    the    case   com- 
menced   in    the     Circuit    Court    of    Union    county    in 
February,  18^1,  by  Rogers,  in   which   he   claims   $6,000 
as  damages   for   the   burning   and   robbing  of   his  store- 
house   and    goods    by   two    slaves    belonging    to    Sweat. 
There  are  three  counts  in  the  declaration.     The  first  two 
allege  that   the   slaves  were   of  bad   character   for  steal- 
ing   and    pilfering,   and    that  Sweat,   being   their  owner, 
was    cognizant    of    their   vicious    character    and    habits, 
and    allowed    them  to  go    abroad,   and   did   not   prevent 
them    from    practicing    their    stealing    propensities,    and 
therefore   that  he   is  responsible   for  the  damages.      The 
third    count    alleges    that    the    slaves,   with    the    knowl- 
edge,  indulgence,   permission,   allowance,   and    instigation 
of    Rogers,   set    fire    to    the    store-house    of    Sweat,   by 
which    the    house   and   many  of   the   goods,   wares,   etc., 
therein   were    consumed,   and   that  those   chattels  in   the 
house  not  so   consumed   the   said   slaves   did   steal,  take, 
and    carry   away   to    the    damage    of    the    said    Rogers, 
$6,000. 

The  defendant  pleads  not  guilty,  and,  upon  a  trial, 
tlie  jury  found  a  verdict  for  .the  plaintiff  for  $6,000. 
Motions    for    a    new   trial    and    in    arrest    of  judgment 
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were  overruled,  and  defendant  appealed  in  error  to 
this  court. 

The  motion  in  arrest  of  judgment  was  properly 
overruled.  The  affidavits  for  a  new  trial  were  not 
sufficient,  and  tlie  reasons  in  arrest  of  judgment  were 
not  well  taken.  We  hold  that  the  first  two  counts  do 
not  contain  the  necessary  allegations  to  make  the  de- 
fendant liable  for  the  trespass  and  felonies  of  his 
slaves:  Wright  v.  Weaiherly,  7  Terg.,  369;  but  the  al- 
legation in  the  third  count,  that  the  burning  and 
stealing  by  the  slaves  was  with  the  knowledge,  in- 
dulgence, permission,  allowance,  and  instigation  of  de- 
fendant, was  sufficient,  and  therefore  the  motion  in 
arrest  of  judgment   was   properly   overruled. 

It  does  not  appear  from  the  bill  of  exceptions  that 
it  contains  all  the  evidence  in  the  case.  We  are 
bound,  therefore,  to  presume  that  the  verdict  was  sup- 
ported by  the  evidence.  But  this  will  not  cure  er- 
rors in  the  admission  or  rejection  of  evidence  which 
was  material  to  the  issue,  nor  errors  of  law  in  the 
charge  of  the  court,  which  we  can  see  might  have 
misled   them   in   rendering  their  verdict. 

Many  such  errors  are  relied  on  for  a  reversal,  but 
we   deem   it   unnecessarry   to   notice   all   of  them. 

1.  It  appears  from  the  bill  of  exceptions  that  the 
court  allowed  the  declarations  of  the  two  slaves, 
charged  with  the  burning  and  stealing,  as  well  as  of 
other  slaves  of  defendant,  made  after  the  house  was 
burned  and  the  goods  stolen,  to  be  given  in  evidence 
against  the  objections  of  the  defendant.  It  is  insisted 
that    it    was    error    to    admit    these    declarations    until 
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there  was  other  evidence  showing,  or  tending  to  show^ 
the  existence  of  a  conspiracy  between  defendant  and 
the  said  slaves  to  commit  the  trespass.  It  is  cer- 
tainly  the  better  practice  to  require  at  least  a  prima 
fcune  case  of  conspiracy  to  be  made  out  before  such 
evidence  is  admitted;  but  this  is  a  matter  within  the 
discretion  of-  the  court  below,  and,  unless  we  should 
clearly  see  that  his  discretion  had  been  abused  to  the 
injury  of  the  defendant,  we  could  not  hold  it  to  be 
a  reversible  error.  We  find  that  the  Judge  instructed 
the  jury  that,  if  the  evidence  did  not  satisfy  them 
of  the  existence  of  the  conspiracy,  they  should  dis- 
regard the  declaration  of  the  slaves  objected  to.  Tlie 
next  objection  to  these  declarations  of  the  slaves  is, 
that  they  were  made  after  the  burning  of  the 
house  and  the  stealing  of  the  goods,  and  therefore 
that  they  were  not  competent  evidence  even  upon 
the  hypothesis  that  there  was  a  conspiracy.  The 
conspiracy  charged  in  the  declaration  is,  that  the  two 
slaves,  at  the  instigation  of  defendant,  did  set  fire  to 
the  store-house,  and  did  steal,  take,  and  carry  away 
the  goods  not  consumed  by  the  fire.  The  common 
design  averred  is,  to  do  the  burning  and  stealing. 
Mr.  Greenleaf,  vol.  1,  s.  Ill,  says:  ''Care  must  be 
taken  that  the  acts  and  declarations  thus  admitted  be 
those  only  which  were  made  and  done  during  the 
pendency  of  the  criminal  enterprise  and  in  furtherance 
of  its  objects.  If  they  took  place  at  a  subsequent 
period,  and  are  therefore  merely  narrative  of  past  oc- 
currences, they  are,  as  we  have  just  seen,  to  be  re- 
jected."      The    averment    in    the   declaration   is  specific 
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as  to  what  the  enterprise  was  in  which  the  two  slaves 
engaged  at  the  instigation  of  the  defendant;  it  was 
to  bum  the  store-house  of  complainant  and  steal  his 
goods.  When  the  house  was  burned  and  the  goods 
not  consumed  were  stolen^  taken,  and  carried  away, 
the  enterprise  was  at  an  end,  and  after  that  time  no 
acts  or  declarations  of  the  slaves  were  competent  evi- 
dence. 

This  objection,  therefore,  to  the  admission  of  the 
acts  and  declarations  of  the  slaves 'was  well  taken, 
and   the   evidence   erroneously   admitted^ 

2.  It  appears  from  the  bill  of  exceptions  that 
the  plaintiff  read  the  deposition  of  a  witness,  named 
CVFallon,  who  had  not  been  cross-examined  by  the 
defendant. 

He  resided  in  Knox  county,  and  his  evidence  was 
material  on  the  issue.  Defendant  had  a  subpoena  is- 
sued and  executed  on  him,  requiring  him  to  appear 
in  person  at  the  trial  for  the  purpose  of  being  cross- 
examined  in  open  court.  He  appeared  at  the  trial, 
and  when  his  deposition  was  read,  the  defendant  called 
him  for  the  purpose  of  cross-examination;  but  the 
Judge  ruled  that  if  defendant  examined  him  at  all  he 
must  be  examined  as  the  witness  of  defendant.  Upon 
this  ruling  the  defendant  declined  to  examine  the  wit- 
ness. This  is  relied  on  by  defendant  as  error.  This 
question  depends  upon  the  proper  construction  of  -the 
several  provisions  of  the  Code  on  the  subject.  By 
8.  3836  it  is  provided  that  when  the  witness  resides 
in  the  State,  but  not  within  the  limits  of  the  county 
in   which    the    suit  is    ])ending,   his    deposition    may  be 
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taken^  but  the  adverse  party  may,  if  he  desire  to  have 
the  witness  examined  in  open  courts  cause  him  to  ,be 
subpoenaed.  The  object  of  this  section  was  two-fold — 
first,  to  authorize  the  taking  of  the  depositions  of  wit- 
nesses living  in  different  counties  from  that  in  which 
the  suit  is  pending;  and,  second,  to  reserve  to  the 
adverse  party  the  right  still  to  subpoena  the  witness 
and  examine   him   in   open   court. 

In  such  a  case,  whether  the  adverse  party  has 
cross-examined  the  witness  or  not,  he  may  subpoena 
the  witness  and  cross-examine  him  in  court,  and  he 
does   not   thereby    make   him   his   witness. 

In  the  case  of  Ford  v.  Ford,  11  Hum.,  89,  the  court 
so  held  in  construing  the  act  of  1817,  c.  189,  which 
is  similar  in  its  provisions  to  the  section  of  the  Code 
above  referred  to.  By  s.  3842  it  is  provided  that  "if 
the  adverse  party  should  desire  to  have  any  witness 
examined  in  open  court  whose  deposition  has  been 
taken,  he  may  compel  the  attendance  of  such  witness 
as  in  other  cases,  unless  the  witness  is  exempted  by 
law  from  the  usual  penalties."  This  is  merely  an 
extension  of  the  provisions  of  s.  3836,  enabling  the 
adverse  party  to  compel  the  attendance  of  such  wit- 
ness, and  subjecting  him  to  the  usual  penalties  of 
witnesses  for  failing  to  obey  subpoenas.  When  such 
witness  is  brought  into  court  under  this  section,  or 
under  s.  3836,  he  continues  to  be  the  witness  of  the 
party  who  took  his  deposition,  and  is  subject  to  cross- 
examination  as  such.  It  was,  therefore,  error  in  the 
Circuit  Judge  to  rule  that  if  defendant  examined  the 
witness  O'Pallon   he  would   make  him   his  own    witness. 
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3.  It  is  assigned  as  error  that  the  Circuit  Judge 
instructed  the  jury  that  if  the  proof  did  not  first  sat- 
isfy them  that  there  existed  a  conspiracy  between  the 
defendant  and  his  negroes  to  commit  the  injuries  al- 
leged, the  jury  must  reject  their  declarations.  The 
objection  taken  to  this  charge  is,  that  the  Judge  may 
have  misled  the  jury  by  failing  to  explain  to  them 
that  they  should  be  satisfied  of  the  existence  of  the 
alleged  conspiracy  by  other  proof  than  the  declaration 
of  the  negroes.  We  can  very  well  see  how  the  gen- 
erality of  this  charge  may  have  made  a  wrong  im- 
pression on  the  jury;  but  we  are  not  prepared  to 
hold  that  this  was  an  error  for  which  we  could  re- 
verse, inasmuch  as  the  defendant  asked  no  explanation 
of  the  charge  by  the  Judge.  But  as  the  other  errors 
indicated  require  a  reversal  of  the  judgment,  this  ob- 
jection  to   the  charge  becomes  immaterial. 

Let  the  judgment  be  reversed*  and  a  new  trial 
awarded. 


John  Elliott  v.  Mitchell  Lawless. 

1.  FoBcaLE  Entry  and  Detainxb.  Petition  for  GertiorarL  Under  the 
Act  of  February  9, 1870,  c.  64,  petitions  for  eerHorari  in  caeee  of  forcible 
entry  and  detainer  need  not  contain  any  reason  for  a  failure  to  appeal. 

Gases  cited :    Lome  v.  ManhaU,  M.  &  Y.,  258 ;  Edtoards  v.  BattSy  5  Yerg., 
442-3;  Ecaiy.  Rice,  10  Yerg.,  283 ;  McMurry  v.  JMUan,  2  Swan,  178. 
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2.  Same.    The  action  of  forcible  entry  and  detainer  is  a  mere  posaesBOiy 

action,  can  not  be  substituted  for  ejectment  to  try  titles,  and  must  be 
in  the  name  of  the  tenant  if  he  is  wrongfully  ousted  of  his  posses- 
sion, and  not  in  the  name  of  the  landlord. 

Oases  cited;    Bird  v.  jPonnovi,  3  Head,  14;  Greer  v.  Wroe,  1  Sneed,  247. 

3.  A  tenant  going  into  possession  under  A,  can  not  afterwards,  and  with- 

out A's  consent,  attorn  to  B  so  as  to  empower  B  to  maintain  an  action 
of  forcible  entry  and  detainer. 

4.  The  tenant  can  not  by  agreement  and  without  the  consent  of  his  land- 

lord change  or  limit  the  nature  or  extent  of  the  possession  delivered 
to  him. 


FROM    BRADLEY 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  May  Term,  1871.  D.  M.  Key,  J.,  sitting  by 
interchange. 

J.  H,  &  S.  P.  Gaut  for    plaintiff  in  error. 

John  W.   Ramsey  for  defendant  in  error. 

Nelson,   J.,   delivered  the  opinion  of  the  court. 

This  action  of  forcible  entry  and  detainer  was 
commenced  before  a  justice  on  the  Ist  of  June,  1870, 
after  the  passage  of  the  Act  of  9th  February,  1870, 
c.  64,  Shankland's  Statutes,  124.  Judgment  was 
rendered  against  the  defendant  on  the  24th  of 
August,  1870,  and  the  cause  removed  into  the  Cir- 
cuit Court  of  Bradley  county  on  a  petition  for  writs 
of  certiorari  and  supersedeas,  and  a  fiat  granted  by 
Hon.  John  B.  Hoyl,  Judge,  on  the  24th  of  Septem- 
ber, 1870.  The  motion  to  dismiss  the  petition  was 
properly  overruled,  although  the  .  petition  contains  no 
good  reason    for    not    appealing.      Under  the  Code,  s* 
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8124,  as  well  aj3  the  uniform  course  of  decision  prior 
to  its  adoption,  the  petition  for  certioraH,  when  this 
remedy  was  resorted  to  as  a  substitute  for  the  appeal, 
was  required  to  show,  as  a  general  rule,  some  good 
reason  for  not  appealing  within  the  time  prescribed 
by  law:  1  Meigs'  Dig.,  164;  McMurry  v.  MUan^  2 
Swan,  178,  179.  But  no  such  rule  has  been  estab- 
lished in  regard  to  this  and  similar  actions  for  forcible 
or  unlawful  entry  and  detainer,  &c. ;  and  in  construing 
the  Act  of  1821  and  subsequent  statutes,  it  has  been 
held  that  their  object  was  to  authorize  the  Circuit 
Court  to  re-try  the  issue  of  fact,  upon  an  allegation 
of  merits  alone,  in  the  petition,  and  without  requiring 
the  petitioner  to  assign  reasons  for  not  appealing: 
Lane  v.  Marshall^  Mart,  and  Yerg.,  258;  Edwards  v. 
BatU,   5   Yerg.,   442,   443. 

The  reason  for  the  distinction  between  petitions  for 
certiorari  and  supersedeas  in  forcible  entry  and  de- 
tainer cases  and  other  actions,  was  that  no  appeal  was 
given  by  the  original  Act  of  1821,  c.  86,  Car.  &  Nic, 
and  no  writ  of  possession  c6uld  issue  until  after  the 
lapse  of  twenty  days  from  the  judgment,  within  which 
time  the  parties  could  remove  the  cause  into  the  Cir- 
cuit Court  by  certiorari,  under  the  Acts  of  1821,  c. 
14,  s.  13;  1822,  c.  35,  ss.  2,  3;  1841,  c.  86,  s.  6. 
See  1  Meigs'  D.,  534,  No.  985;  Nich.  Sup.,  165,  168; 
Earl  V.  Rice,  10  Yerg.,  233.  An  appeal  was  first 
authorized  in  such  cases  by  the  Act  of  31  st  Decem- 
ber, 1849,  c.  131,  s.  3,  within  five  days,  and,  as  in 
other  cases,  by  the  Act  of  7th  February,  1850,  c.  74, 
8.   1.       The  last   named   provision  was  re-enacted  in  the 
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Code,  8.  3360,  which  allows  the  appeal  within  the 
two  days  allowed  by  law  as  in  other  cases;  but  under 
5.  3361  no  execution  or  writ  of  possession  could  issue 
until  after  the  lapse  of  five  days  from  the  judgment. 
Under  s.  3362  either  party  could  take  the  case  into 
the  Circuit  Court  by  certiorari  at  any  time  before  the 
writ  of  possession  was  executed,  on  the  terms  therein 
prescribed;  but  no  allegation  of  merits  or  excuse  for 
not  appealing   was    required. 

The  Act  of  9th  February,  1870,  among  other 
changes  in  the  law,  authorizes  the  writ  of  possession 
or  restitution  to  be  awarded  immediately,  provided  that, 
if  the  defendant  prays  an  appeal,  the  plaintiff  shall 
execute  the  bond  therein  prescribed,  conditioned  that 
he  will  pay  all  costs  and  damages  which  may  occur 
from  wrongfully  enforcing  the  writ,  etc.,  and  authorizes 
the  removal  of  the  proceedings  into  the  Circuit  Court 
within  thirty  days  by  petition  for  writs  of  certiorari 
and  supersedeas,  and  directs  the  Judge  to  grant  said 
writs  if  merits  are  s^ifficiently  set  forth,  and  to  require 
bond  and  security,  etc.  Under  this  Act  it  is  neces- 
sary, if  the  remedy  by  petition  is  resorted  to,  that 
the  petitioner  shall,  in  his  petition,  present  a  merito- 
ridus  case;  and  we  hold  that  the  petition  in  the  case 
now  before  us  is  sufficient,  as  it  alleges  that  petitioner 
w-as  put  into  possession  by  L.  H.  Hughes  "about  the 
beginning  of  the  year  1870,  and  that  Hughes  and  his 
vendors  held  possession  of  the  premises  in  controversy 
'for    more   than    twenty   years   previously.*' 

This  brief  review  of  the  statutes  and  previous  de- 
ciedons  is  deemed    proi)er  because  this  court,   on    hear- 
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ing  the  argument,  was  at  first  inclined  to  the  opinion 
that  the  petition  should  have  been  dismissed  becauso 
it  does   not  contain  any  good   reason   for  not   appealing, 

It  appears  from  the  evidence  that  the  house  and 
lot,  which  seem  to  be  the  real  subject  of  controversy, 
are  situate  near  the  dividing  line  between  two  quarter 
sections  of  land  claimed  respectively  by  the  plaintiff, 
Elliott,  and  L.  H.  Hughes;  that  defendant  alleges  he 
was  placed  in  possession  by  the  agent  of  Hughes,  and 
that  this  line  was  not  actually  run  by  any  person 
other  than  the  plaintiff,  or  by  his  procurement,  until 
after  the  commencement  of  this  suit,  when  Blackburn 
run  it,  "drove  down  a  horse-bone/'  and  made  what 
he   styles   "the   horse-bone   comer." 

The  plaintiff,  in  his  evidence  as  a  witness,  did  not 
claim  to  have  had  the  actual  personal  possession  of 
the  land,  but  alleged  that  he  first  held  possession  of 
it  by  Sally  Epperson  as  his  tenant,  next  by  Elizabeth 
Tucker,  to  whom  he  made  a  deed,  which  was  can- 
celled in  March,  1870,  and  that  defendant  told  him 
he  had  rented  from  her  in  case  the  house  "  fell"  on 
her  side  of  the  line,  but  if  the  house  was  on  plain- 
tiff's side  he  would  be  his  tenant.  The  plaintiff  fur- 
ther stated  that  he  had  procured  Blackburn  to  run  the 
line  before  the  commencement  of  this  suit,  and  that 
by  this  survey  the  house  was  "thrown"  about  four  or 
five  feet  on  plaintiff's  side  of  the  line.  Blackburn 
proved  that  he  made  the  survey  both  before  and  after 
the  commencement  of  the  suit,  and  that  on  the  last 
survey  the  line  "  went  through  the  house  at  one  cor- 
ner and   out  at   the   door,   which    left   the    greater    part 
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of  the  house  on  Elliott's  side."  The  defendant  proved 
that  Cantrell  had  entered  the  land  in  1841 ;  that  he 
and  those  claiming  under  him^  of  whom  defendant  is 
one  of  the  persons,  had  held  possession  ever  since 
that  time;  that  Sally  Epperson  was  one  of  the  ten- 
ants under  that  title  and  sustained  that  relation  in 
1868,  when  she  attorned  to  plaintiff;  that  Moreland 
next  rented  the  land  under  the  Cantrell  or  Hughes 
title  for  the  year  1869;  and  that  defendant  took  pos-. 
session  under  L.  H.  Hughes,  who  claimed  under  the 
same  title,  "at  wheat  sowing  time  in  the  fall  of 
1869."  The  defendant  admitted  in  his  evidence  that 
he  had  told  Mrs.  Tucker  that  "in  case  the  house  fell 
on  her  side  and  she  gained  it,  he  would  pay  rent  to 
her." 

The  record  details  an  agreement  between  the  par- 
ties on  the  trial  as  to  the  deeds  and  grants  under 
which  the  adjoining  quarter  sections  are  claimed,  and 
it  is  quite  manifest,  from  these  and  other  facts  appear- 
ing in  the  record,  that  this  action  of  forcible  entry 
and  detainer  is  an  action  of  ejectment  in  disguise, 
and  that  its  real  object  is  to  try  the  title  to  tho 
house   and    premises   in   actual   controversy. 

It  is  urged  in  argument  that  his  Honor  erred  in 
instructing  the  jury  that  "  the  plaintiff  can  not  main- 
tain this  action  unless  he  shows  that  previous  to  its 
commencement  he  had  been  in  possession  of  the  dis- 
puted premises  either  by  himself,  tenants  or  agents.'^ 
If  there  is  any  error  in  this  charge  it  is  in  fevor 
of  the  plaintiff;  as  it  seems  to  imply  that  he  could 
maintain   this   action   if   he   held   possession   at   any  time. 
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before  sait  brought  either  in  person  or  by  Sarah  Ep- 
person or  Mrs.  Tucker.  By  the  Code^  s.  3354,  as 
well  as  by  previous  laws,  it  is  expressly  directed  that 
*^  the  estate  or  merits  of  the  title  shall  not  be  in- 
quired into."  This  is  a  pure  possessory  action.  If 
Sarah  Epperson  or  Mrs.  Tucker  was  in  possession 
when  defendant  took  possession,  the  suit  should 
have  been  brought  in  the  name  of  the  tenant  and 
not  of  the  landlord,  if  the  tenant  was  wrongfully 
ousted.  If  the  possession  was  vacant  and  the  defend- 
ant entered  peaceably  and  for  himself,  without  any 
connection  with  the  plaintiff,  or  if  he  succeeded  More- 
land  and  held  under  the  Cantrell  or  Hughes  title, 
then  ejectment  should  have  been  brought  to  try  the 
title:  Bird  v.  Fannon,  3  Head,  14;  Oreer  v.  Wroe, 
1  Sneed,  247.  And  if,  as  appears  from  the  record, 
the  defendant  entered  as  tenant  of  Hughes,  he  could 
not,  during  his  tenancy,  attorn  to  the  plaintiff  and 
become  his  tenant  without  the  consent  of  Hughes,  and 
the  plaintiff  could  not,  in  consequence  of  such  attorn- 
ment,  maintain   this  action. 

It  does  not  clearly  appear  from  the  proof  that 
any  one  was  in  the  actual  possession  when  defendant's 
possession  commenced,  nor  is  it  satisfactorily  shown 
when  Sarah  Epperson  or  Mrs.  Tucker  ceased  to  live 
in  the  house,  or  whether  they  or  either  of  them,  or 
Moreland  or  the  plaintiff,  or  any  other  person  what- 
ever, held  the  actual  possession  when  defendant  en- 
tered as  tenant  of  Hughes,  though  it  is  most  prob- 
able that  he  immediately   succeeded   Moreland. 

There   is  no  error  in   the   charge   of   the   court  that 
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^^any  contract  or  agreement  between  the  parties  about 
their  boundaries  or  lines  subsequent  to  the  commenoe- 
ment  of  the  suit  has  nothing  to  do  with  the  case 
other  than  as  their  admissions  and  declarations  may 
shed  light  upon  the  state  of  the  case  before  the  ac- 
tion was  commenced.'^  Aside  from  other  reasons^  the 
defendant  could  not,  without  the  consent  of  his  land- 
lord, either  before  or  after  the  commencement  of  the 
suit,  determine  his  tenancy  by  consenting  to  hold  ac- 
cording to  the  line  as  run  either  by  the  plaintiff  or 
by  Blackburn,  if  the  running  of  that  line  changed, 
or  was  intended  to  change,  the  nature  and  extent  of 
the    possession   delivered  by  Hughes  or  his   agent. 

There  is  not  one  word  of  evidence  in  the  record 
showing  or  tending  to  prove  that  the  defendant  either 
took  or  held  the  possession  by  force  or  unlawfully 
detained  the  same  within  the  meaning  of  the  statute 
authorizing  this  action.  The  weight  of  evidence  shows 
that  he  was  the  tenant  of  Haghes  and  not  of  plain- 
tiff. The  case  was  submitted  to  the  jury  upon  full 
and  appropripate  instructions  by  the  Circuit  Judge,  or 
at  least  upon  instructions  of  which  the  plaintiff  can 
not  complain ;  and,  *  both  upon  the  law  and  facts,  it 
appears  there  is  no  error  in  the  judgment  of  the 
court  below,  and  it  will  be  a£Srmed. 
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Smith  Brady,  for  use,  &c.,  v.  A.  S.  Wasson  d  cd, 

Sirr-OFF.  DcanoLga  for  iretpasB  not  gubjeet  of,  A  sued  B  and  C  in  an  action 
of  debt,  on  a  note  made  hj  them  apparently  an  joint  principala.  De- 
fendants pleaded  nil  debit  and  payriunty  and  gave  notice  of  a  special  de- 
fense, to  the  effect  that  the  payee  of  the  note,  wliile  th»  note  was  iu 
his  handB  and  after  it  was  due,  went  to  the  house  of  B,  "  who  is  prin- 
cipal and  C  only  being  surety  thereto,^  and  drove  away  and  took  pos- 
session of  certain  live  stock  which  **  satisfied  and  overpaid  plaintiff's 
demand.'' 

Held,  said  special  defense  should  have  been  stricken  out  on  motion. 

1.  Because  it  is  double. 

2.  Because  it  is  attempted  thereby  to  make  in  a  court  of  law  the  issue, 
whether  a  defeiidant  who  appears  on  the  face  of  a  note  as  principal  i» 
in  fact  such  or  only  a  surety. 

3.  Because  it  is  attempted  thereby  to  set  off  against  a  debt  unliquidated 
damages  for  a  trespass.  Contracts  and  trespasses  can  not  be  liquidated 
by  set-off. 

Oases  cited:  BagBdaU  v.  Birford,  EaSr,  3  Hay.,  191;  AXim  v.  MtJSea,  8 
Hum.,  57 ;   TurbevUU  v.  Broach,  6  Ck)l.,  272. 


FROM    MEIGS. 


Appeal  in  error  from  judgment  of  the  Circuit  Court, 
December  Term,   1869.      W.   L.   Adams,  J. 

Van    Dyke,  Cooke   &  Van    Dyke  fop    plaintiffs. 

BxTRKBTT  for  defendants. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  debt  was  brought  on  the  8th  of 
August,  1866,  upon  a  note  under  seal,  executed  by 
the  defendants  to   Smith   Brady,  on  the    18th    of  Sep- 
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tember,  1859,  for  $210,  and  payable  one  day  after 
date.  Issues  were  joined  upon  pleas  of  payment  and 
nil  debit,  upon  which,  and  a  notice  of  certain  special 
defenses,  the  case  was  submitted  to  a  jury  of  Meigs 
county,  at  the  December  Terra,  1869,  who  returned  a 
verdict  that  they  found  the  issues  in  favor  of  the  de- 
fendants, and  assessed  their  damages  to  the  sum  of 
$218.30.  Judgment  was  rendered  accordingly,  but  the 
defendants,  by  their  counsel,  entered  a  remittitur  for  the 
full  amount  of  the  judgment  except  the  costs.  Plain- 
tiff entered  a  rule  for  a  new  trial,  which  was  dis- 
charged, and  from  the  judgment  of  the  Qrcuit  Court 
he   prosecutes  this  appeal. 

Exceptions  were  taken  to  the  reading  of  certain 
depositions  and  the  admission  of  other  evidence,  as 
well  as  to  his  Honor^s  charge  to  the  jury;  but  the  con- 
trolling question  in  the  cause  arises  upon  the  matters 
alleged  in  the  notice  of  special  defenses,  and  the  proofs 
and   instructions   relating  to   them. 

The  notice  which  was  duly  signed  by  defendant's 
attorney,  is  as  follows:  '*And,  on  the  trial  of  this 
cause,  the  plaintiff  and  his  attorney  are  hereby  notified 
that  defendants  will  rely  on  the  following  defenses:  1. 
That  the  plaintiff.  Smith  Brady,  the  original  payee, 
-while  said  note  was  in  his  possession  and  was  due  and 
over  due,  confederating  with  others,  did  become  liable 
to  defendant,  A.  S.  Wasson,  who  is  principal  in  said 
note  or  bill  single,  and  Sally  Wasson  only  being 
surety  thereto,  by  conveying  and  taking  away,  and  as- 
sisting others  in  taking  and  carrying  away,  and  assent- 
ing to  and   assisting  in   driving  away,  from   and   out  of 
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the  pofisession  of  defendant  A.  S.  Wasson^  as  aforesaid 
principal  in  said  note  sued  on^  five  fat  hogs  worth  $75 
each,  two  fat  beef  cattle  worth  $50  each,  and  one 
horse  of  the  value  of  $200,  making  in  all  $610,  which 
property  satisfied  and  overpaid  plaintiff's  demand,  and 
he  claims  judgment   for  the   residue." 

Without,  at  present,  considering  the  objections  to 
•evidence,  or  stating  the  evidence  itself  in  detail,  it 
will  suffice  to  observe  that  it  was  proved  upon  the 
trial  that  Sally  Wasson  was  a  security  merely  to 
the  note,  and  that  in  the  fall  of  1863,  and  during 
the  absence  of  A.  S.  Wasson,  Smith  Brady,  the  origi- 
nal payee  of  the  note,  represented  to  Capt.  BIythe 
that  Wasson  was  indebted  to  him;  that  he  wished  to 
pay  himself  out  of  his  property;  that,  upon  his  rep- 
resentations, a  squad  of  men  were  detailed,  and  that 
he  and  the  soldiers  entered  upon  the  premises  of  Was- 
son and  seized,  drove  away  and  converted  to  their 
own  use,  cattle  and  hogs,  the  property  of  Wasson,  of 
much  greater  value  than  the  amount  due  upon  the 
note,  the  values  being  stated  in   detail  by  the  witnesses. 

Upon  this  state  of  the  pleadings  and  testimony,  his 
Honor  the  Circuit  Judge,  among  other  things,  in- 
structed the  jury  as  follows:  "If  the  proof  in  the 
cause  satisfies  your  minds  that  the  defendant,  Sally, 
was  only  surety,  and  the  plaintiff  Brady,  took  the 
property  of  defendant,  A.  S.  Wasson,  in  satisfaction 
of  his  debt,  it  would  be  satisfaction  to  the  amount  of 
the  property  thus  taken  by  Brady  in  satisfaction  of 
his  debt.  *  *  *  So,  if  you  find  that  the  prop- 
erty  was  taken   by.  the   plaintiff,   or    by   him    and  oth* 
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ers,  in  discharge  of  his  debt,  then  the  plea  of  pay- 
ment is  well  taken,  and  yon  will  allow  the  same  to 
the  extent  of  the  valae  at  the  time  taken,  with  in- 
terest from  the  time  of  the  taking  till  the  present,  if 
you  should  find  the  plea  of  payment  for  the  defend- 
ant, A.  S.  Wasson,  and  you^  will  then  strike  the  bal- 
ance, and   return  the  same    as  your  verdict/' 

These  novel  proceedings  do  not  demand  any  elabo- 
rate  investigation. 

1.  The  special  defenses  relied  upon  do  not  amount 
either  to  a  notice  or  plea  of  set-off,  but  assume  to 
treat  a  trespass  upon  personal  property  as  a  payment 
of  a  debt,  and  are  so  erroneously  considered  in  his 
Honor's  charge.  It  is  well  settled  that  contracts  and 
trespasses  can  not  be  liquidated  by  set-off;  and  had 
the  defense  been  made  either  by  notice  or  plea,  it 
would  not  have  been  available,  because  a  set-off  is  ex- 
cluded in  all  actions  ex  delicto,  and  can  not  be  ad- 
mitted, even  in  actions  ex  oontrcudu,  if  the  claim  of 
either  party  be  for  uncertain  or  unliquidated  damages: 
see  1  Chit.  PL,  5?!,  572,  m;  Wat.  on  Set-off,  164; 
14  Petersdorff's  Ab.,  418,  m.;  Ragsdale  v.  Bvford, 
ex'r,  3  Cooper's  Hayw.  Tenn.  R.,  135,  foot  p.;  Allen 
v.   MoNeWf   8   Hum.,   57. 

The  demand  did  not  exist  against  Rogers,  the 
plaintiff,  at  the  time  of  action  brought;  nor  did  it 
arise  out  of  his  demand,  or  grow  out  of  the  original 
consideration;  nor  is  it  an  equity  or  a  mutual  debt 
within  the  meaning  of  the  Code,  ss.  2918,  2919:  see 
TurbemUe  v.  Broach^  5  Col.,  272;  2  Pars,  on  Notes 
&  Bills,   607. 
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PaymeDt,  in  a  legal  sense,  is  the  discharge  of  a 
oontract  or  obligation  in  money,  or  its  equivalent,  and 
it  is  nsnally  made  with  the  assent  of  both  parties  to 
the  contract.  The  word  is  not  used  in  statutes  or  by 
text  writers,  in  the  bad  sense  of  revenge  or  punish- 
ment. No  creditor  is  permitted,  by  the  laws,  to  sei^e 
his  debtor^s  property  and  to  declare,  at  his  own  plea- 
sure, that  he  will  take  it  in  satisfaction  of  his  de- 
mand. If  he  so  takes  it,  he  is  a  trespasser,  and 
liable  in  damages.  To  hold  that  he  may  take  it 
when  prompted  by  his  own  will,  and  in  defiance  of 
law,  would  be  to  hold  that,  when  sued  for  the  tres- 
pass, he  may  plead  as  a  justification  that  a  debt  was 
due  him  in  bar  of  the  action.  The  right  of  distraint 
for  rent  never  existed  in  this  State,  much  less  the 
right  to  commit  a  trespass  in  order  to  obtain  satisfao- 
tion  of  a  debt.  If  such  a  right  exists  as  to  personal 
property,  there  is  no  good  reason  why  it  may  not  be 
applied  to  the  debtor^s  person,  and  why  the  creditor 
may  not,  in  common  parlance,  '^take  it  out  of  him,'' 
by  beating  him  to  his  entire  satisfaction.  Such  a 
holding  would  give  unlimited  encouragement  to  law- 
lessness and  violence.  Accord  and  satisfaction  can  be 
established  alone  by  the  mutual  agreement  and  consent 
of  the  parties,  and  the  charge  of  his  Honor  to  the 
effect  that  the  unlawful  taking  of  property  was  a  pay- 
ment or  discharge  of  the  note  sued  upon,  was  erro- 
neous. 

2.  The  notice  of  the  real  defenses  given  under  the 
pleas  of  payment  and  nil  debit  does  not  meet  the  re- 
quirement of  the   Code,    s.   2915.        It    is    double    and 


136  KNOXVILLE: 


Joel  J.  Pyett  V.  Fleanat  Bhea. 


insufficient  in  this^  that  it  presents  an  unauthorized 
inquiry  in  a  court  of  law  and  in  this  action^  as  to 
whether  Sarah  Wasson^  who  appears  upon  the  &ce  of 
the  note  to  be  a  principal,  was  only  a  surety;  and  a 
further  inquiry  as  to  a  trespass,  which  is  a  separate 
and  independent  cause  of  action.  Although  errone- 
ously styled  a  notice  of  set-off,  it  should  have  been 
stricken  out,  on  plaintiffs  motion,  under  the  last  clause 
of  said  s.   2915. 

3.  All  the  evidence  in  the  case  touching  the  de- 
fenses embraced  in  the  notice  was  inadmissable  in  this 
action,  and  the  plaintiff's  objection  to  its  admissability 
should   have  been   sustained. 

For  these,  and  other  errors  existing  in  the  record, 
let  the  judgment  be  reversed  and  the  cause  remanded 
for  a  new  trial. 


Joel  J.  Pyett  v.  Pleasant  Rhea. 

Tboyer.  Property  exempt  from  execuHan.  Bight  </  electUm,  A  party  haT- 
iiig  several  pieces  of  property  of  the  same  kind,  one  of  which  is  exempt 
from  execution,  has  the  right  to  elect  which  he  will  reserve ;  and  if 
he  has  failed  to  do  so  until  after  a  levy  has  been  actually  made,  ho 
has  the  right  at  any  time  before  sale,  upon  tendering  to  the  officer 
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another  piece  which  was  in  his  possession  when  the  levy  was  made, 
to  take  posaeasion  of  the  one  in  the  hands  of  the  officer. 

Per  Fbjeeman,  J.    It  is  the  duty  of  the  officer  to  require  the  party 
claiming  an  exemption  to  make  his  election  at  the  time  of  the  levy . 


FKOM    RHEA. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   November  Term,   1869.       W.   L.   Adams,   J. 

BuBKBTT  for   plaintiff  in   error,  insisted  that  a   levy 
on    personal    property    vests    the    title    to    the   same   in 
the   officer,  and   is  pro  tanto  a  satisfaction   of  the  debt 
therefore,  after    levy,   no   exchange  of    property   can   be 
made;  citing  3  Hay.,  144;    3  Hum.,  419;  3  Yerg.,  582. 

Van  Dyke,   Cooke  &  Van  Dyke    for    defendant 

<» 

in  error. 

Freeman,  J.,  delivered    the    opinion   of   the    court. 

This  is  an  action  of  trover  brought  against  an  offi- 
cer for  wrongfully  levying  on  and  selling  a  certain  gray 
mare,  claimed  by  defendant  in  error  to  have  been  ex- 
empt from  sale  under  the  law  protecting  property  of 
poor   persons   from   such   sales. 

The  only  question  presented  in  the  case  for  our  de- 
cision is  upon  the  charge  of  his  Honor  the  Circuit 
Judge.  He  charged  the  jury  in  substance,  that  if 
the  party  was  entitled  to  the  exemption  as  being  head 
of  a  family,  <&c.,  and  had  more  than  one  horse  subject 
to  levy,  he  had  a  right  to  elect  which  one  should 
be  exempt,  and  whether  he  selected  the  one  in  con- 
troversy  or   not  as  exempt   before  the   levy   was    made, 
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made  no  difference^  as  he  had  the  right  to  claim  the 
beast  in  controversy,  or  make  his  election  at  any  time 
before  the  sale,  and  offer  the  other  to  the  officer  in 
its  stead.  While  the  proposition  is  stated  in  very 
general  terms  by  his  Honor,  we  do  not  think  there  is 
any  error  in  reference  to  the  facts  of  the  case.  These 
laws  exempting  property  from  execution  are  tc  be  lib- 
erally construed  in  favor  of  the  party  entitled  to  their 
benefit,  and  we  hold,  that  unless  the  party  has  ex- 
pressly made  his  election  at  the  time  of  levy,  he  may 
make  such  election,  upon  offering  the  other  property 
of  like  kind  in  his  possession  at  the  time  of  the  levy 
to  the  officer  before  the  day  of  sale.  We  hold  fiir- 
ther,  that  as  the  party  is  entitled  to  his  election,  it 
is  the  duty  of  the  officer  proposing  to  make  the  levy 
to  require  the  party  to  make  his  selection  at  the  time 
of  the  levy,  and  thus  all  difficulty  can  be  easily 
avoided  in   such    cases. 

We    think    the    proof  well   warrants  the  verdict    in 
the  case,  and  affirm  the   judgment. 
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John  Hoyal  i^.  A.  Bryson  et  aU. 

1.  Bill  to  remove  Cloud  upon  Title.    Fraudulent  Oonveyanee.    A  haying 

a  jadgment  against  B,  canned  execution  to  be  imued  and  levied  upon 
land  aJlefred  to  have  been  fraudulently  conveyed  by  him,  purchased  the 
land  at  the  sheriff  *8  sale  and  filed  a  bill  against  B  and  his  fraudulent 
vendee  to  remove  the  cloud  on  his  title,  praying  for  this  specific  and 
for  general  relief.  The  judgment  and  fraudulent  conveyance  were 
clearly  made  out,  but  complainant  failed  to  make  out  a  legal  title. 
Hdd,  no  relief  could  be  given  by  removing  the  cloud,  for  this  can 
be  done  only  in  aid  of  the  legal  title ;  but  under  the  prayer  for  gen- 
eral relief  the  complainant  had  the  right  to  have  the  land  sold  and 
his  debt  paid  out  of  the  proceeds. 
Cases  cited :  Bom  v.  Your^,  5  Sneed,  6^ ;  Siglar  v.  MaUmef  3  Hum.,  16 ; 
MUeheU  v.  Upe,  8  Yerg.,  179. 

2.  EquTTY  OF  Bedemftion.    When  sale  of  land  is  made  upon  time,  it  ii 

not  imperative  upon  the  court  to  bar  the  equity  of  redemption.    This 
is  a  matter  of  sound  legal  discretion. 


FROM  RHEA. 


Appeal  from  the  decree  of  the  Chancery  Ck>iirt^ 
March  Term,  1871.    D.  M*  Key,  Ch. 

8.  J.  A.  Frazier  for  complainants. 

Blizard  &  Bradford  for  defendants,  insisted: 

1.  The  relief  granted  by  the  Chancellor  ygas  not 
only  not  prayed  for,  but  is  in  conflict  with  the  spe- 
cial  prayer  and  object  of   the  bill. 

2.  The  Chancellor  was  satisfied  that  the  case  set 
up  in  the  bill  was  not  made  out  by  proof,  and  the 
amswers  disclose   no    equity   upon  which    to    base  a  de- 
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cree,  therefore   no   relief  can  be   given:  citing   4   Sneed^ 
624,   638;    8   Hum.,   230. 

Freeman,   J.,  delivered  the  opinion  of    the  court. 

The  bill  is  filed  in  this  case  to  remove  a  cloud 
from  the  alleged  title  of  complainant  by  declaring  a 
deed  made  in  1865,  from  Abraham  Bryson  to  his 
daughter  Hannah,  void,  as  being  voluntary  and  fraudu- 
lent as   to   creditors. 

The  bill  alleges  that  complainant  had  in  June, 
1867,  obtained  judgment  against  the  said  A.  Bryson, 
before  a  justice  of  the  peace,  for  $192.68,  had  execu- 
tion issued  thereon  and  levied  on  the  land;  the  papers 
returned  to  the  Circuit  Court,  the  land  ordered  to  be 
sold  by  that  court;  that  the  SherifiF  sold  the  same, 
and  complainant  purchased  it  for  the  amount  of  his 
debt  and  costs. 

The  answer  of  A.  Bryson  admits  the  making  of  the 
deed  to  Hannah  Bryson,  his  daughter,  denying  all 
fraud,  but  does  not  admit  or  deny  the  recovery  of 
the  judgment  alleged  or  the  other  facts  alleged  in 
reference  to  the  purchase  of  the  land  by  complainant. 
The  answer  of  Hannah  Bryson  says  it  may  be  true 
that  complainant  recovered  a  judgment  against  Abraham 
Bryson  at  the  time  and  for  the  amount  stated,  and 
that  an  execution  issued  and  was  levied  on  the  land, 
and  that  the  same  was  sold  as  stated,  and  bid  off  by 
complainant,  etc.;  but  of  all  this  she  of  her  own 
knowledge  knows  nothing,  except  she  was  present 
when  the  sheriff  offered  the  land  for  sale,  and  foi^ 
bid   the   sale,   claiming  it  as  her  own. 
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The  only  evidence  of  complainants  title  found  in 
the  record,  is  a  Sheriff's  deed  for  the  land,  no  judg- 
ment, execution,  levy  or  order  of  sale  is  shown,  ex- 
cept by   recital   in   said   deed. 

The  Chancellor  held  the  deed  fraudulent  and  void 
as  to  creditors,  but  that  complainant  did  not  get  any 
legal  title  to  the  land  by  the  sale,  but  was  of  the 
opinion  the  complainant  was  entitled  under  his  gen- 
eral prayer  for  relief  to  a  satisfaction  of  his  judg- 
ment stated  in  his  bill,  and  ordered  the  land  to  be 
sold,  complainant's  judgment  to  be  first  satisfied  out 
of  the  proceeds,  the  balance,  if  any,  to  be  Hannah 
Bryson's — ^the  land  to  be  sold  without  the  equity  of 
redemption. 

The  bill  is  filed  to  remove  a  cloud  from  complain- 
ant's title,  and  to  have  the  deed  to  Hannah  Bryson 
declared  void  as  such  cloud.  In  order  to  this  relief, 
the  complainant  must  show  that  he  himself  has  the 
title,  or  else  he  has  no  right  to  have  a  cloud  removed 
from  that  to  which  he  has  no  title  in  himself.  He 
has  alleged  title  by  virtue  of  the  judgment,  execution 
levied,  and  order  of  sale.  These  facts,  constituting 
his  title,  are  not  proven,  nor  are  they  admitted  in 
the  answer.  Under  this  state  of  facts  he  could  not 
ask  that  the  deed  be  declared  void  for  his  benefit : 
see  Bo9s  v.  Young,  6  Sneed,  630.  In  order  to  show 
title  in  himself  in  this  case,  the  complainant  must 
have  shown,  not  only  the  sheriff's  deed,  but  the  record 
of  the  recovery  of  the  judgment,  a  levy,  and  sale 
regularly  made,  defendant  being  in  possession  of  the 
land.       This  he   has   failed   to   do.       The   sheriff's  deed. 
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^one  could  not  be  evidence  of  title  as  against  Han- 
nah Bryson^  especially  as  she  has  by  her  answer  put 
plaintiff  in  proof  of  allegations  of  his  bill,  by  not  ad- 
mitting them,  and  denying  all  knowledge  on  the  sub- 
ject: 3  Hum.,  16;  8  Yerg.,  179.  The  Chancellor 
properly,  then,  held  that  complainant  was  not  entitled 
to  the  main  relief  sought  in  the  bill.  Can  his  decree 
be  sustained  ordering  the  land  sold  for  complainant's 
debt?  On  this  question  we  have  had  some  difficulty 
in  arriving  at  a  satisfactory  conclusion.  We  have  no 
doubt  from  the  proof  that  the  deed  is  a  fraudulent 
device  to  hinder  and  delay  creditors.  The  debt  of  com- 
plainant is  clearly  made  out  in  the  proof.  It  would 
be  a  useless  expense  and  trouble  to  the  parties  should 
we  dismiss  this  bill  and  compel  the  complainant  to  file 
another  to  enforce  his  debt.  All  the  parties  are  be- 
fore the  court,  and  the  debt  distinctly  and  clearly  al- 
leged in  the  bill,  not  denied  to  be  just,  and  clearly 
proven.  Under  this  state  of  facts,  we  think  his 
Honor  decreed  correctly  when  he  ordered  the  land  to 
be  sold  in  satisfaction  of  complainant's  debt.  The 
allegations  of  the  bill  are  sufficient  on  which  to  grant 
this  relief,  and  the  general  prayer  of  the  bill  may 
well  be  applied  to  them  so  as  that  it  may  be  de- 
creed. 

We  therefore  feel  constrained  to  affirm  the  decree 
of  the  Chancellor,  except  that  we  direct  the  land  to 
be  sold  on  six  and  twelve  months'  credit,  subject  to 
redemption,  as  we  hold  it  is  not  imperative  on  the 
<50urt  to  bar  the  equity  of  redemption,  but  a  matter 
of  sound  legal    discretion,    to  be    exercised  in  view  of 
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the  fact  of  the  case.  The  party  is  very  old,  poor, 
infirm,  and  has  other  creditors  who  may  redeem  the 
land,  if  opportunity  is  given  them.  Costs  of  both  courts 
to  be  paid  out  of  the  proceeds  of  sale. 


East  Tennessee  &  Virginia   Railroad  Company  v. 

Rogers  &  Hartsell. 

Liability  of  a  Carrier  for  Goods  Lost  by  a  Connecttino  Link. 
A  carrier  receiving  goods  delivered  to  him  for  transportation,  marked 
and  destitfed  to  a  point  beyond  his  own  line,  undertakes,  in  the  ab- 
sence of  an  exprees  agreement  to  the  contrary,  to  deliver  the  goods  to 
the  consignee. 

SeeW.&A.E.B.  Co.  v.  MeEiven,  poeL 

Case  approved :     Ooaier  v.  Peek,  4  Sneed,  205. 

CaM  cited :    K  T.  A  Qa.  B.  R  Co.  v.  NeUm,  1  Col.,  276. 


FBOM  BRADLEY. 


Appeal  in  error  from  the  jadgment  of  the  Circuit 
Court,  September  Term,  1870.  D.  M.  Key,  J.,  sitting 
by  interchange. 

J.  H.  &  8.  P.  Gaut  for  plaintifis  in  error,  in- 
sisted: 

1.  The  receipt  should  have  been  read  in  the  light 
of  the   other  fiicts  agreed    on,   and    these    would   make 


I 
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it  ap[)ear  that  it  was  not  a  special  contract  to  deliver 
to  the  consignee:  citing  2  Bed.  Rail.,  104  and  note; 
Id.,  107,  n.  14;  Id.,  109,  s.  163;  E.  Tenn.  &  Oa.  R.  R. 
Co.  V.  Nekon,  1  Col.,  276;  1  Red.  Rail.,  101,  n,  9. 
2.  The  mark  upon  the  goods  is  not  evidence  that  the 
carrier  has  undertaken  to  carry  them  to  their  destina- 
tion: citing   authorities   cited   above. 

3.  When  the  terminus  of  the  carrier's  road  is 
reached  he  then  becomes  a  forwarder,  and  is  only 
bound   as   such:  citing   Story  Bail.,  ss.  445,  446,   448. 

John  W.  Ramsey   for  the   defendant   in   error: 

1.  In  England  the  rule  is  settled  that  a  carrier 
receiving  goods  to  be  delivered  at  a  point  beyond  the 
terminus  of  his  road  by  a  connecting  line,  is  bound 
for  their  safe   delivery:  citing   2   Red.    Rail.,  s.    108. 

2.  The  rule  seems  unsettled  in  America.  But  many 
of  the  courts  have  held  the  carrier  bound  in  such 
instances,  when  from  the  attendant  circumstances  a  spe- 
cial contract  could  be  implied:  citing  2  Red.  Rail.,  s. 
180   and   n.,   and   authorities  there   cited. 

3.  The  weight  of  authority  now  is  that  the  car- 
rier is  bound,  unless  he  shows  it  was  understood  dif- 
ferently by  both  parties:  1  Pars.  Con.,  687,  n.  A.; 
Add.  Con.,  p.  501;  Ang.  on  Carriers,  ss.  95,  97;  Ed- 
wards on   Bail.,   504,   505. 

Freeman,   J.,    delivered    the   opinion  of  the  court 

This  action  was  brought  before  a  justice  of  the 
peace  to  recover  for  the  value  of  a  lot  of  dressed 
poultry  shipped  by  Rogers  and  Hartsell,   via  East  Ten- 
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nessee,  Virginia  and  Georgia  Bailroad,  from  Chattanooga, 
for  which  the  company,  by  their  agent,  gave  the  follow- 
ing receipt:  '' Received  of  Rogers  and  Hartsell,  for 
John  F.  Hagan,  Atlanta,  the  following  articles,  to- wit: 
1  barrel  and  one  box  of  poultry,  239  lbs.,  to  be  for- 
warded by  the  East  Tenuesse  and  Qeorgia  Railroad, 
subject  to  freight  and  the  regulations  of  the  company. 
Signed,   Samuel   Rose,   Agent.'' 

In  the  agreed  case  in  the  record  it  is  admitted 
by  the  plaintiffs  that  the  defendant  shipped  the 
poultry  at  the  proper  time,  and  turned  the  same  over 
in  reasonable  time,  to  the  officers  and  'agents  of  West- 
ern and  Atlantic  road,  at  Dalton,  and  that  Dallon  is 
the  terminus  of  the  East  Tennessee,  Virginia  and 
Georgia  Railroad,  and  that  the  Western  and  Atlantic 
road  connects  with  it  at  Dalton,  and  extends  to  At- 
lanta, Georgia.  It  was  further  admitted  that  said 
box  of  poultry  was  detained  by  the  agents  of  the 
Western  and  Atlantic  road  for  thirteen  days,  and 
by  this  delay  was  spoiled  and  rendered  valueless.  It 
was  further  agreed,  that  when  freight  is  shipped  from 
the  East  Tennessee,  Virginia  and  Georgia  road  to 
Atlanta,  it  is  the  usage  and  custom  of  the  officers  of 
the  Western  and  Atlantic  road  to  collect  and  settle 
the  freight  with  the  other  road — ^that  is,  their  pro  rata. 
The  property  having  been  lost  to  the  shipper  by  the 
neglect  of  duty  on  the  part  of  the  Western  and  At- 
lantic road,  the  question  is  as  to  the  liability  of  the 
East  Tennessee,  Virginia  and  Georgia  road  for 
such  loss,  or  how  far  one  railroad  can  be  held  re- 
sponsible for  the  negligence  of  another  where  the  trans- 
10 
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portation   is  continuous  and   entire  over  their  respective 
roads^   under  such   a  contract  as   the  one   in    this  case. 

This  is  a  question  upon  which  the  English  courts^ 
and  many  of  our  American  courts^  have  adopted  rules 
and  made  a  series  of  decisions^  the  one  distinctly  op- 
posite to  the  other.  The  English  courts,  with  great 
unanimity,  holding  that  the  carrier  giving  the  receipt  and 
undertaking  the  carriage  of  goods  from  one  point  to 
another,  is  responsible  for  all  the  intermediate  routes, 
unless  he  shall  by  express  contract  limit  his  liability 
to  the  transportation  of  the  goods  only  to  the  end  of 
his  own   road. 

There  has  been  diversity  of  opinion  in  the  courts 
of  the  various  States  of  the  Union  on  this  question, 
but  it  must  be  conceded  that  probably  the  weight  of 
American  authority  is  against  the  English  rule.  We 
have  no  distinct  decision  of  this  direct  question  in 
our  State,  though  we  think  the  principle  has  been 
adjudged  in  one  case  that  would  be  conclusive  of 
the  question.  We  allude  to  the  case  of  Carter  & 
Hough  V.  Peefe,  4  Sneed,  205.  In  that  case  the 
suit  was  brought  to  recover  for  breach  of  an  alleged 
undertaking  on  the  part  of  Carter  &  Hough  to  con- 
vey plaintiff  and  his  family  from  Nashville  to  the 
city  of  Memphis.  The  defendants  were  the  proprie- 
tors of  a  line  of  stages  from  Nashville  to  Waynes- 
borough.  Sims  &  Co.  owned  the  line  from  that 
point  to  Lagrange,  Tennessee,  where  it  connected  with 
the  Memphis  and  Charleston  Railroad  to  Memphis. 
By  an  arrangement  between  all  the  parties,  it  was 
agreed     that    passengers    might     pay   the   whole   fare   at 
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either  end  of  the  line,  and  receive  a  through  ticket, 
though  it  was  not  shown  that  plaintiff  had  any  knowl- 
edge of  this  agreement — this  knowledge,  however,  was 
treated  by  the  court  as  unimportant.  The  plaintiff' 
bought  a  ticket  at  Nashville  for  himself  and  wife  to 
Memphis,  but  when  he  arrived  at  Waynesborough, 
Sims  &  Co.  refused  to  take  him  on  for  several  days ; 
he  was  compelled  to  take  another  route  and  put  to 
considerable  expense  and  inconvenience.  The  court 
holds  in  that  case,  when  the  defendants  sold  plaintiff 
a  ticket  through  from  Nashville  to  Memphis,  "  they 
thereby  became  bound  for  his  tiansportation  on  the 
entire  line,"  and  that  the  arrangement  between  the 
parties  on  the  various  lines  of  travel  was  a  matter 
with  which  the  plaintiff  had  nothing  to  do.  He  was 
no  party  to  that  agreement,  nor  was  he  bound  to 
look  to  any  person  for  performance  of  defendants^  un- 
dertaking but  themselves.  The  court  further  say:  If 
defendants  when  they  sold  plaintiff  the  tickets  intended 
that  he  should  risk  the  proprietors  of  the  other  por- 
tions of  the  line  to  carry  him  through,  then  they 
should  have  so  stipulated  and  informed  him  of  this 
arrangement,  so  that  he  might,  with  full  knowledge 
of  the  facts,  have  elected  whether  he  would  pay  the 
entire  fare  and  take  through  tickets,  or  pay  for  that 
portion  of  the  line  of  which  they  were  the  proprie- 
tors and  make  his  own  arrangements  for  the  balarce 
of  the  journey."  A  similar  rule  is  stated  in  case 
of  E.  T.  and  Ga.  R.  R.  v.  Nelson,  1  Col.,  276, 
where  Judge  Wright  says :  "  If  the  carrier  or  his 
servant    within     the     scope     of   his    employment,    enter 
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into  a  special  contract  to  deliver  in  any  particular 
time  or  place,  even  beyond  the  terminus  of  his  par- 
ticular  route,   it   will   be   binding." 

These  cases  follow  the  principle  of  the  English 
decisions,  and  we  think  lay  down  the  sounder  doc- 
trine  on    the   subject. 

The  leading  case  in  England  on  this  question  is 
that  of  Muschamp  v.  The  Lancaster  and  Preston  Juno- 
tion  Railroad  Co,,  8  Mees.  and  Welsby,  421,  in  which 
it  was  held  by  the  Court  of  Exchequer,  "that  where 
a  carrier  receives  goods  directed  to  a  place  beyond 
the  terminus  of  his  own  route,  without  limiting 
his  responsibility  by  express  agreement,  such  receipt 
of  the  goods  so  directed  is  prima  faxsie  evidence  of 
an  undertaking  to  carry  the  goods  to  the  place  where 
they  are  directed,  and  that  the  rule  applies  although 
the  place  be  beyond  the  terminus  of  his  own  usual 
route,  and  a  loss  having  occurred  in  that  case 
beyond  such  terminus,  the  carrier  was  held  liable  for 
such   loss.'' 

Much  more  ought  the  party  to  be  held  liable  where, 
as  in  this  case,  he  has  received  the  goods  with  an 
express  understanding,  as  we  construe  it,  that  they 
shall    be    forwarded    to    their    destination.       The    word 

« 

"forwarded,"  used  in  this  respect,  means  to  be 
transported  or  carried,  and  such  was  no  doubt  the 
understanding  of  both  parties.  Such  is  the  construc- 
tion given  to  such  a  receipt  in  a  late  case  by  the 
Supreme  Court  of  Vermont — Oatts  v.  Brainerd,  Am. 
Rep.,  vol.  1,  354 — where  it  was  held,  that  the  railroad 
company  giving  a  receipt  for  goods  at  Burlington,  marked 
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for  W.  R.  Lewis,  Brooklin,  Iowa,  and  promising  to 
forward  by  its  railroad,  bound  itself  to  carry  said  box 
to  its  destination.  We  think  the  principle  of  this 
case  sound  and  adopt  it.  We  need  not  go  into  a 
review  of  the  various  cases  on  the  question,  which  are 
numerous  both  in  the  United  States  and  in  England, 
and  especially  contradictory  in  the  United  States.  We 
adopt  the  language  of  a  writer  in  the  American  Law 
Review,  vol.  2,  1867-8,  that  this  rule — that  a  carrier, 
by  simply  taking  charge  and  possession  of  goods  de- 
livered to  him  for  carriage,  marked  and  destined  to  a 
particular  place  beyond  the  terminus  of  his  own  road, 
(unless  he  shall  in  some  clear  and  express  manner,  by 
agreement  with  the  consignor,  limit  his  responsibility 
to  the  mere  carriage  over  his  own  road  and  safe  de- 
livery to  next  carrier,)  shall  be  bound  to  complete 
the  contract  which  he  impliedly  undertakes  to  per- 
form, more  especially  when  he  has  expressly  under- 
taken so  to  deliver  the  article  received — will  more 
nearly  reach  the  equity  of  the  case,  and  carry  out 
the  fair  terms  of  the  contract,  than  any  other  which 
can  be  adopted. 

We  feel  no  disposition  to  relax  the  rule  of  liabil- 
ity on  the  part  of  railroads,  now  having  almost  a 
monopoly  of  the  transportation  of  all  the  products  of 
the  industry,  as  well  as  articles  of  merchandise,  of  this 
great  and  rapidly  developing  country.  It  would  se- 
riously incommode  the  business  of  the  country  if,  when 
-pToperty  is  shipped  by  one  road  and  must  pass  over 
more  than  this  road  in  order  to  reach  its  destination, 
the    shipper,    in   case   of    injury    to    his    goods,    is    to 
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enquire  how  many  routes,  and  how  many  different 
companies  make  up  the  line  between  the  place  of 
shipment  and  delivery,  or  to  determine  at  his  peril 
which  company  is  liable  for  the  injury.  See  24 
Barb.,   382. 

Without  citing  further  authorities  on  the  question,  we 
hold  the  charge  of  his  Honor  in  this  cane  to  be  cor- 
rect, who  held  in  accordance  with  the  views  of  this 
opinion,   and   affirm   the  judgment  of  the  Circuit  Court* 


William  James  v.  John  Brooks  et  al.  and  William 

James  v.  D.  N.  Tate  et  aL 

1.  Issue  tried  by  a  Jury  in  Chancery.     Weight  of  Verdict.    A  verdict 

of  a  jury  on  an  issue  submitted  to  them  in  chancery  is  entitled  to  the 
same  weight  as  in  a  court  of  law.  The  Chancellor  may  set  it  aside 
because  not  supported  by  the  evidence,  or  for  misdirection,  or  for  other 
legal  cause,  and  grant  a  new  trial,  but  until  it  is  so  set  aside  it  is  con* 
elusive. 
Cases  cited  :  Orgain  v.  Ramm/,  3  Hum.,  580 ;  Timnwns  v.  OarriaoUt 
4  Hum.,  149 ;  Oass  v.  Jfogtm,  4  Sneed,  509. 

2.  Same.    Error^  hmc  corrected  in  Supreme  Court,    When  an  ieaae  is  submit- 

ted to  a  jury  in  chancery,  the  parties  have  the  riglit  to  have  it  tried 
upon  legal  evidence  and  a  correct  charge  of  the  law,  and  if  error  su- 
pervene, the  Supreme  Court  will  correct  it  by  reveroing  the  decree  and 
remanding  the  cause  for  a  new  trial. 

3.  Ejectment.    Ptea  cfnot  guilty  in.    A  plea  of  not  guilty  in  ejectment  ad- 

mits that  the  defendant  is  in  possession  of  the  premises  sued  for  onleas 
he  states  of  record  the  extent  of  his  possession. 
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4.  Sake.  Wliere  marked  trees  are  called  for  in  an  old  line,  and  the  treM 
stand  short  of  the  line  called  for,  and  the  next  call  is  thence  with  the 
old  line,  the  line  called  for  is  the  terminus  and  not  the  trees. 

Gases  cited :    Jordan  v.  PUyne^  Peck,  321 ;   McAdoo  v.  Svblettj  1  Hum., 
lOS-lll. 

6.  Ghabqe  of  the  Judge.  It  is  error  for  the  Judge  to  instruct  the  jury 
what  weight  is  to  be  given  to  the  evidence. 


FKOM    GRAINGEK. 


Appeal    from    the    decree    of   the    Chancery    Court, 
April  Term,    1870. 

Jame8  T.  Shields  for  complainant. 

Barton,  McFarland  &  Evans  for  defendants. 

Draderick,  J.,  delivered   the   opinion   of   the  court. 

These  two  causes,  involving  the  same  questions  of 
law  and  of  fact,  were  consolidated  and  heard  together 
in   the   Chancery   Court  at   Rutledge. 

Actions  of  ejectment  had  been  instituted  in  the 
Circuit  Court  of  Grainger  county  by  the  complainant 
against  the  defendants,  and  they  were  pending  at  the 
time  of  the   filing  of  said   bills. 

The  complainant  alleges  that  his  remedy  at  law 
may  be  embarrassed  by  reason  of  the  omission  by 
mistake  of  one  call  in  one  of  the  deeds  under  which 
he  claims  title  to  the  land  in  controversy,  and  prays 
that  said  mistake  be  corrected,  and  that  he  be  put  in 
possession  of  the  land  described  in  the  bills  of  which 
he   had   been    wrongfully  dispossessed  by  the  defendants. 
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and  have  an  account  against  each  of  them  for  the 
rents   and   profits   thereof. 

The  defendants  to  the  two  bills  answered^  Brooks 
and  Tate  denying  the  right  of  complainant  to  the 
land  claimed^  and  insisting  that  no  error  nor  mistake 
was  committed  in  the  conveyance  by  Manly  to  com- 
plainant. 

Manly,  who  conveyed  to  complainant  by  deed,  in 
which  the  mistake  is  alleged  to  have  been  made,  also 
answers  and  admits  the  accidental  omission  of  a  call 
in  said  deed  as  alleged  in  the  said  bills.  The  de- 
fendants in  their  answer  submit  to  the  jurisdiction  of 
the  court,  and  agree  that  the  question  of  title  to  the 
land  may  be  determined  in  the  Chancery  Court,  one 
principal  question  of  controversy  being  as  to  locality 
of  what  is  described  in  the  pleadings  as  the  "Cal- 
houn  line." 

At  the  April  Term,  1870,  of  the  Chancery  Court, 
parties  entered  of  record  an  agreement  that  these  two 
causes  should  be  heard  together,  the  court  reserving 
the  power  to  make  such  decree  "as  the  equities  of 
the  parties  arising  upon  the  facts  may  require."  It 
is  further  recited  that  "the  parties  desiring  that  a 
jury  shall  be  empanelled  to  try  the  issues  of  fact 
presented  in  the  pleadings,  the  court  is  pleased  to 
order  and  decree  that  the  parties  plead  and  make 
specific   issaes  of  record." 

Thereupon  the  complainant  filed  formal  declarations 
in  ejectment,  claiming  title  to  the  land  described  in 
the  bills,  and  alleging  that  the  defendants  entered 
upon    it    and    ejected    him;     to   which     declaration     de- 
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fendants  pleaded  not  guilty,  and  issue  was  taken  on 
said  plea.  This  was  of  course  a  material  issue  be- 
tween the  parties.  It  was  thereupon  ordered  by  the 
court  that  a  jury   come   to   try   the   issue  joined. 

It  was  further  agreed  by  the  parties  that  said  issue 
be  tried  as  in  case  of  an  ejectment  at  law.  The 
two  causes  were  accordingly  submitted  to  a  jury  at 
the  same  term  of  the  court,  and  they  returned  a  ver- 
dict  of  "  not   guilty "   in   each   case. 

A  motion  was  made  for  a  new  trial  by  complain- 
ant, which  motion  was  overruled  by  the  court.  A  bill 
of  exceptions  was  tendered,  and  sealed  and  signed  by 
the  court,  and  a  decree  pronounced  in  favor  of  de- 
fendants, from  which    complainant   appeals   to   this  court. 

The  record  is  voluminous,  and  elaborate  and  able 
ai^uments  have  been  made  upon  both  sides,  but  we 
do  not  deem  it  necessary  to  discuss  or  determine  all 
the  questions  which  have  been  made  in  the  arguments 
of  counsel. 

Complainants  insist  that  there  are  material  errors 
in  the  charge  of  the  court  to  the  jury,  and  that  for 
this  reason  the  decree  of  the  Chancellor  should  be 
revei*sed,  and  the  causes  remanded  for  a  new  trial 
upon  a  pro|>er  charge ;  while,  for  defendants,  it  is 
maintained  that  even  if  there  were  errors  in  the  charge 
of  the  court,  this  court  may  disregard  the  verdict  of 
the  jury  and  decide  the  cause  upon  the  law  and  facts 
presented  in  the  record  just  as  if  no  issue  had  been 
submitted   for  the   determination   of  the  jury. 

Such  was  the  English  chancery  practice,  the  pur- 
pose   of    ordering    such    issues   out    of   chancery    to    be 
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tried  iu  a  coart  of  law  appearing  to  be  for  the  ^in- 
formation of  the  conscience  of  the  Chancellor/'  Upon 
the  coming  in  of  the  verdict  of  the  jury,  the  Chan* 
cellor,  if  not  satisfied  with  it,  might  set  it  aside  and 
proceed  to  decrees  upon  the  law  and  the  &et8  afi  if 
no  such   issue  had  been  submitted   to  a  jury. 

Our  own  practice  conformed  to  the  English  practice 
until   modified   by  statute. 

Judge  Green,  in  Orgain  v.  Ramsey^  delivering  the 
opinion  of  the  court,  says:  "A  Chancellor  is  not  l)ound 
by  the  finding  of  a  jury  upon  an  issue  of  fact  out 
of  chancery  submitted  to.  them,  and  may  disregard  the 
finding  and  decide  the  cause  *in  the  teeth  of  the  ver^ 
diet,'  yet  it  does  not  follow  that  it  is  to  have  no 
weight  with  him,  and  much  lees  does  it  follow  that 
this  court  is  to  be  uninfluenced  thereby":  3  Hum., 
580. 

In  the  case  of  Timm^ms  v.  GkLrrison,  Judge  Turley 
says:  "The  finding  of  an  issue  of  fact  in  chancerj'^  is 
not  as  obligatory  upon  the  court  as  the  finding  of  a 
verdict  upon  an  issue  at  common  law,  but  still  it  has 
much    weight":     4  Hum.,    149. 

The  cases  cited  above,  in  3  and  4  Hum.,  were 
decided   respectively   in   1842  and   1843. 

In  1846  the  Legislature  passed  "An  Act  to  amend 
the  practice  in  the  Chancery  Courts,"  by  the  14th  section 
of  which  it  is  enacted,  "that  firom  and  after  the  pas- 
sage of  this  act  it  shall  be  the  duty  of  the  Chancel- 
lors of  this  State,  upon  the  application  of  either  of  the 
parties,  to  empanel  a  jury  to  try  and  determine  any 
issue   of    fact    involved    in   any    case    pending    in    said 
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courts;  the  finding  of  which  jury  shall  be  final  and 
conclusive  upon  the  Chancellor  so  &r  as  the  facts  in- 
volved in  the  issue  are  concerned:  provided^  the  Chan- 
cellor shall  have  power  to  grant  new  trials  under  the 
same  rales  and  regulations  that  the  Circuit  Courts  now 
have   power  to  grant  new  trials":     Nich.  Sup.,   125. 

In  Gass  v.  Masoriy  4  Sneed,  509,  upon  a  rehearing 
of  the  cause,  this  court  refused  to  set  aside  the  ver- 
dict of  the  jury  and  remand  the  cause  for  another 
trial,  but  decreed  against  the  finding  of  the  jury  and 
reversed  the  Chancellor's  decree,  upon  the  ground  that 
the  issue  submitted  was  an  immaterial  one,  and  they 
therefore   treated  it  as  a  nullity. 

They  refer  to  the  act  of  1846,  and  do  not  contro- 
vert the  conclusiveness  of  a  verdict  in  chancery  upon 
proper  issue,  until  set  aside  upon  a  new  trial  being 
granted. 

An  act  to  amend  the  act  of  1846  was  passed  Feb- 
ruary 5,  1850,  which  provides  that  but  one  jury  trial 
should  be  had  in  any  case,  but  as  many  issues  might 
be  tried  as  desired  by  the  parties,  provided  the  Chan- 
cellor may  grant  a  new  trial  as  provided  in  the  14th 
section  of  the  act  of  1846.  This  amendment  was  de- 
signed to  secure  the  submission  of  all  the  issues  of 
fact  that  either  party  might  demand  to  have  so  tried 
to  the    same   jury  at    the    same    trial. 

Sec.  3156  of  the  Code,  provides  that  issues  of  fact 
in  chancery,  made  upon  demand  of  either  party, 
and  tried  by  jury  according  to  the  forms  of  a  court 
of  law,  are  not  embraced  in  the  foregoing  section,  and 
errors    in    the    proceedings    therein    had,    can  only    be 
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corrected  as  errors  are  corrected  in  actions  at  law. 
The  section  referred  to  is  3156^  which  pro\ades  for  a 
re-examination,  upon  appeal  to  this  court,  in  a  chan- 
cery cause,  of  the  whole  matter  of  law  and  of  fact 
appearing  in  the  record. 

Sec.  4465  provides  that  either  party  to  a  suit  in 
chancery  is  entitled  to  a  jury  to  try  and  determine 
any  material  fact  in  dispute,  and  all  the  issues  of  fact 
in   any   case   shall  be  submitted   to   one  jury. 

Section  4469  provides  that  "the  trial  shall  be  con- 
ducted like  other  jury  trials  at  law,  the  finding  of 
the  jury  having  the  same  force  and  e£Pect,  and  the 
court  having  the  same  power  and  control  over  the 
finding  as  on  such  trials  at  law."  These  two  sections 
last  named  give  either  party  a  right  to  have  any 
material  fact  in  dispute  tried  by  a  jury,  and  the 
Chancellor  has  the  same  power  and  control  of  the 
verdict  as   on   such   trials   at   law. 

If  the  verdict  is  contrary  to  the  evidence  or  ther*^ 
be  any  other  sufficient  reason  therefor,  he  may  grant 
a  new  trial,  but  he  can  not  disregard  the  verdict  and 
decree  against  it,  any  more  than  a  court  of  law  could 
render   judgment   against  the   verdict  of   a   jury. 

The  force  and  effect  of  a  verdict  are  conclasive  as 
to  the  facts  found  at  law,  if  a  new  trial  is  not  granted ; 
and  by  the  express  terms  of  the  statute  the  same 
effect   is  given   to   it  on   an   issue   of   fieict   in   Chancery. 

Then  upon  appeal  to  this  court  in  such  a  case,  ss. 
3155,  3156,  expressly  provide  that  in  a  matter  of 
equity,  tried  according  to  the  forms  of  the  Chancery 
Court,    either    party   dissatisfied   with    the   judgment  or 
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decree,  may,  upon  appeal  to  the  Supreme  Court,  have 
the  whole  matter  of  law  and  fact  in  the  record  re- 
examined, except  issues  of  fact  in  Chancery  tried  by 
a  jury,  and  any  errors  in  the  proceedings  therein  can 
only  be  corrected  as  errors  are  corrected  in  actions 
at  law. 

In  actions  at  law,  if  the  Judge  has  misdirected  the 
jury  or  admitted  illegal  testimony  in  favor  of  the 
verdict,  we  correct  such  errors  by  setting  aside  the 
verdict  and  remanding  the  cause  for  a  new  trial. 
And  according  to  the  sections  last  cited,  if  such  errors 
have  been  committed  they  can  only  be  corrected  as 
errors  are  corrected  in  actions  at  law,  by  reversing 
the  decree  or  judgment  and  remanding  the  cause  for 
a   new   trial. 

The  right  to  a  trial  by  a  jury  necessarily  implies 
the  right  to  have  it  upon  legal  evidence  and  a  proper 
charge   of   the   court. 

This  brings  us  to  the  examination  of  the  alleged 
errors   in   the   charge   of   the   court. 

The  first  error  assigned  is  that  the  court  told  the 
jury  in  substance  that  plaintiff  must  prove  that  de- 
fendant has  entered  upon  or  claims  title  to  the  land 
in   controversy. 

The  defendant,  under  the  plea  of  not  guilty,  ad- 
mits that  he  is  in  possession  of  the  land  sued  for, 
unless  he  states  of  record  the  extent  of  his  possession, 
and  it  is  therefore  not  necessary  that  plaintiff  should 
prove   it. 

The  court  also  charged    the   jury,  "  if  the  calls  are 
a   certain   distance   to   marked   tree  thence  with   the  line 
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of  a  tract  mentioned^  the  marked  trees  being  forty 
poles  short  of  the  line  called  for^  the  line  must  be 
extended  beyond  the  marked  trees  to  the  line  called 
for  80  as  to  run  with  it^  and  thus  answer  the  next 
call." 

This  charge  was  correct :  Peck,  321 ;  1  Hum., 
Ill;  but  in  a  subsequent  part  of  the  charge  the  court 
instructed  the  jury  that  if  a  line  is  called  for  and  a 
tree  described  as  standing  in  that  line,  and  the  same 
line  is  claimed  to  run  at  another  place,  the  tree 
called  for  as  being  in  the  line  is  locative  of  the  line 
and  must  control  and  conclusively  shmce  which  point 
was   meant  to  be   established   as   the   true   line. 

This  charge  is  contradictory  to  a  former  part  of 
the  charge,  and  is  erroneous  in  holding  that  the  calls 
must  control  and  conclusively  show  where  the  line  is 
established.  While  it  is  evidence  to  be  considered  by 
the  jury,  it  is  not  conclusive.  The  tree  might  be 
described  as  standing  in  a  line  called  for,  yet  it  might 
be  clearly  shown  that  the  line  called  for  was  beyond 
the   trees  by  other   evidence   in   the   cause. 

The  court  further  charged  the  jury  that  if  they 
find  the  calls  of  the  deed  from  Manly  to  plaintiff  the 
same  as  those  from  Tate  to  Manly,  and  that  the  calls 
in  each  deed  fit  the  natural  objects  called  for,  then 
they  will  find  for  defendants,  as  the  evidence  thus 
furnished  repels  the  complainant's  charge  that  McAn- 
nally  had  made  a  mistake  in  drawing  the  deed,  and 
no   correction   of  the   deed  can   be   made. 

This  charge  is  erroneous.  The  proof  of  the  facts 
stated   would,   according  to  the  charge,  prevent  plaintiff 
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from  showing  by  other  evidence,  satisikctory  to  the 
jury,  that  a  mistake  had  been  made  in  drawing  the 
deed.  But  the  jury  are  told,  not  that  the  facts 
which  they  might  find  are  evidence  to  be  considered 
by  them  as  tending  to  establish  the  proposition  sub- 
mitted, but  that  "the  evidence  thus  furnished  repels 
the  complainant's  charge" — thus  in  effect  telling  them 
that  the  plaintiff's  allegation  that  a  mistake  was  made 
in   drawing   the   deed   is   disproved. 

Other  errors  are  assigned,  but  enough  have  been 
adverted   to   to   show  that  a   new   trial   must   be   had. 

The  decree  of  the  Chancellor  will  be  reversed,  and 
the  causes  will  be  remanded  for  a  new  trial  under 
proper   instructions  from   the   court  to   the  jury. 


James  Toomey  v.  Wyatt   Nichols. 

1.  Abbitratton  and  Award.    An  award  ig  a  nullity  iinlem  it  strictly 

oonforms  to  the  Bubmission,  and  the  judgment  is  a  nullity  unless  it 
conforms  to  the  award. 

2.  Same.    An  award  mast  be  final  in  all  cases,  and  although  it  may  be 

good  when  it  embraces  a  part  only  of  the  matters  submitted,  yet  for 
that  part  it  must  be  final. 


FBOM  SEVIEB. 


Appeal   in   error  from   the  judgment   of   the    Circuit 
Court,  July  Term,  1870.      J  as.  H.  Randolph,  J. 


1 
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T.  R.  CoRNiCK   for   plaintiff  in   error. 

Geo.  Washington  and  McGuiley  &  Hood  for 
defendant   in    error. 

Sneed,   J.,  delivered   the   opinion   of  the  court. 

This  case  illustrtrates  the  wisdom  of  an  observation 
of  Mathew  Bacon,  that  as  an  award  is  in  the  nature 
of  a  judgment  it  ought  to  be  wholly  decisive;  for  if 
it  does  not  determine  the  matter,  it  becomes  the  cause 
of  a  new  controversy:  1  Bacon  Ab.,  331.  In  this 
action  of  ejectment  the  parties  agreed  of  record  to  sub- 
mit the  matter  of  boundary  in  controversy  to  two  arbitra- 
tors, whose  award  should  be  adopted  as  the  judgment  of 
the  court.  The  submission  requires  said  arbitrators  to 
"go  upon  the  premises  and  call  before  them  the  wit- 
nesses, and  if  need  be,  have  a  surveyor,  and  have  the 
title  papers  and  the  papers  in  this  cause,  and  after 
hearing  the  proof,  they  shall  settle  and  establish  the 
line  in  dispute  between  the  parties  according  to  the 
law  and  evidence,  and  shall  make  out  in  writing  their 
award,  showing  the  lines;  they  may  determine  between 
the  parties,  and  shall  report  the  same  to  the  next 
term  of  this  court,  which  said  award  shall  be  made 
the  judgment  of  the  .court  in  this  case."  At  the  sub- 
sequent term  the  arbitrators  accordingly  reported  their 
award,  defining  and  designating  the  disputed  boundary 
as  follows:  "The  dividing  line  between  the  plaintiff 
and  defendant  shall  begin  at  a  white  oak  on  the 
bank  of  Milliken  creek,  marked  as  a  fore-and-aft  tree 
in    the   original    partition    of    the    Hill    land,    and   now 
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marked  as  a  corner,  and  run  thence  N.  86,  W.  46 
poles  to  a  i^ock  in  the  small  lane  near  the  Sevierville 
and  Dandridge  road  by  Evans'  ford;  thence  N.  62{, 
W.  210  poles,  passing  a  gum  on  the  side  of  the  road, 
marked  as  a  fore-and-afl  tree,  and  a  crooked  peach 
tree  with  notches  cut  in  a  branch  leaning  south-west 
a  straight  line  to  the  river  bank — and  we  direct  that 
a  permanent  rock  comer  be  established  and  placed  at 
the  river  bank  where  this  line  reaches  the  river,  and 
at  some  point  or  points  on  the  line  between  the  river 
and  public  road/'  They  direct  and  award,  in  con- 
clusion, ''in  order  to  prevent  further  difficulty,''  that 
two  surveyors  (naming  them)  shall  ''go  upon  the 
premises  and  run  the  line  according  to  the  foregoing 
award  and  indicate  the  point  at  the  river  where  the 
rock  comer  shall  be  established."  This  award  was 
made  and  signed  the  3d  of  May,  1860,  and  the  two 
surveyors  made  thefr  survey  on  the  9th  of  May  there- 
after, and  filed  it  on  the  18th  of  July  next  ensuing. 
The  report  shows  that  they  proceeded  to  run  the  lines 
in  dispute  according  to  said  award  by  beginning  at 
the  white  oak  corner  mentioned  in  the  award,  running 
N.  85,  W.  46  poles,  falling  short  of  the  rock  corner 
claimed  by  plaintiff  about  twelve  feet;  running  from 
thence  by  the  marked  gum  on  the  side  of  the  road 
mentioned  in  the  award,  N.  62,  W.,  passing  imme- 
diately under  the  mark  of  the  peach  tree  limb  and  to 
the  river,  210  poles;  next  we  run  from  the  "fore- 
and-aft"  gum  to  the  river  at  N.  62f,  W.  210  poles, 
falling  below    the    first    line    at  the    river    1   pole  and 

14  links,    and    6    links    above    the    fence.      This  line 
11 
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passes  about  6  links  south-west  of  the  marks  on  the 
peach  tree  limb  marked  as  a  fore-and-aft.  One  of 
the  surveyors,  in  a  memorandum  appended  to  the  re- 
port, submits  his  opinion  that  the  first  line,  run  as 
described,  is  in  accordance  with  the  award.  The  de- 
fendant excepted  not  to  the  award,  but  to  the  report  of 
the  surveyors,  because,  among  other  reasons,  it  did  not 
follow  the  award.  The  court,  in  pronouncing  judg- 
ment, adopts  the  first  line  mentioned  in  said  survey  as 
the  line  established  by  the  award.  It  will  be  ob- 
served that  the  first  line  indicated  is  variant  from  that 
designated  in   the   original   award. 

There  are  two  objections  to  this  judgment.  An 
award  must  strictly  conform  to  the  submission,  and 
the  judgment  of  the  court  is  a  nullity  unless  it  con- 
forms to  the  award.  An  award,  in  order  to  be  con- 
clusive, must  be  final.  It  must  dispose  of  the  matter 
in  dispute,  and  leave  nothing  to  be  done  except  its 
incorporation  in  the  judgment  of  the  co«irt  and  final 
execution  upon  that  judgment.  An  award  may  be 
good  for  part  only,  but  then  it  must  be  final  as  to 
that  part.  It  must  be  final  in  all  cases :  1  Bac. 
Ab.,  340 ;  Young  v.  Shook,  1  RawL,  304 ;  Grier  v. 
OrieVy  1  Dall.,  173;  Camochan  v.  Oristee,  11  Wheat, 
446;  2  Pars!  Cont.,  696;  1  Sugd.  Vend.,  408.  The 
award  in  this  case  did  not  follow  the  submission  in 
that  by  this  submission  the  arbitrators  were  authorised 
to  go  upon  the  premises  and  have  a  survey  in  their 
presence;  and  here  the  award  is  agreed  upon,  settling 
the  boundary  and  in  a  definitive  way,  so  that  it 
oould  not    be    misunderstood,    and    the    survey    author- 
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ized   afterward.       We   believe,   however,  that  it   was  not 

the  purpose  of  these  arbitrators  to  do  anything  more 
than     to     have    the     line    already     indicated    by    them 

marked  and  defined  by  permanent  monuments  of  boun- 
dary. But  the  surveyors  seem  to  have  departed  from 
their  instructions,  and  the  court  has  adopted  the  judg- 
ment of  one  of  the  surveyors  and  not  that  of  the  arbi- 
trators. This  was  certainly  not  the  award  which  the 
submission  and  the  statute  authorized  the  court  to 
adopt    as   its  own  judgment. 

Let  the  judgment  be  reversed  and  the  case  re- 
manded for  another  arbitration  under  the  same,  or 
such   other  submission    as    the    parties   may   agree  upon. 


W.  R.  BosHEAR  V.  James  Lay. 

1.  Ejectiobnt.     Eiddenee.    A  8ued  B  in  ejectment,  and  added  a  oonnt 

with  C,  through  whom  A  claimed,  as  co-plaintiff.  B  offered  to  prove 
declarations  made  by  C  after  he  had  parted  with  his  entire  intereet 
Heldf  not  admissible. 

2.  Same.      lAa  penderiH,     A   party  purchasihg  pendente  lile  property  in- 

volved in  litigation,  is  not  affected  with  notice  unless  the  plead- 
ings clearly  show  the  specific  property  in  controversy. 

Case  cited :    ShdUm  v.  Johnaon^  4  Sneed,  672. 


FROM    SCOTT. 


Appeal   in  error  from   the  judgment  of   the  Circuit 
Court,  June  Term,   1860.      E.  L.  Oardenhibe,  J. 
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W.  P.  Washburn  for  plaintiff  in  error,  insisted: 

1.  The  declarations  of  Byrd  were  admissible:  citing 
Green.   Ev.,  ss.   772,   774. 

2.  The  doctrine  of  lis  pendens  applied:  citing  Shelton 
V.   Johnson,   4  Sneed,   672. 

Thos.  E.  Champion  for  the  defendant  in  error,  in- 
sisted  that  the  doctrine  of  lis  pendens  would  not  apply- 

1.  Unless  the  suit  whose  pendency  is  relied  on  was 
for  the   specific   property   now   in   controversy. 

2.  Unless  such  specific  property  was  so  described  in 
the  pleadings  as  to  give  notice  to  all  the  world: 
citing  Adams  Eq.,  157;  Hopkins  v.  McLaren,  4  Cow., 
667. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

Lay  sues  Boshear  in  ejectment.  After  filing  his 
original  declaration  leave  was  obtained  to  file  an  ad- 
ditional count  in  the  name  of  Byrd  as  plaintiff.  Lay 
having  deraigned  his  titie  to  the  land  in  dispute 
through  Byrd.  The  matter  of  litigation  involved  a 
question  of  boundary  between  two  overlapping  contigu- 
ous grants.  Plaintiff  had  a  verdict  and  judgment,  and 
it  is  not  denied  but  jthat  the  proof  was  sufficient  to 
support  the  verdict.  But  a  reversal  is  insisted  on  for 
two  errors  alleged  to  have  been  committed  by  the 
presiding  Judge. 

1.  Defendant  offered  to  prove  declarations  of  Byrd 
as  to  his  disclaimer  of  title,  after  he  had  divested 
himself  of  title  to  the  land  in  dispute.  The  judge 
excluded  the  declarations  offered    to    be    given  in   evi- 
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dence.  It  is  insisted  this  was  error,  because  Byrd 
was  a  party  plaintiff  to  the  record.  Mr.  Greenleaf 
vol.  1,8.  172,  says:  "This  general  rule,  admitting  the 
declaration  of  a  party  to  the  record,  in  evidence,  ap- 
plies to  all  cases  where  the  party  has  any  interest  in 
the  suit,  whether  others  are  joint  parties  on  the  same 
side  with  him  or  not,  and  howsoever  the  interest 
may   appear  and  whatever  may  be  its  relative  amount." 

Here  it  apjiears  that  Byrd  has  no  interest  in  the 
suit,  having  divested  himself  by  his  conveyance  of  all 
title  by  deed.  His  name,  however,  is  used  as  plain* 
tiff  by  Lay,  the  interested  party,  not  for  the  •  benefit 
of  Byrd,   but   for  his  own    benefit. 

In  such  case  we  hold  that  the  court  committed  no 
error  in  excluding  the  declaration  of  Byrd:  1  Green. 
Ev.,   s.    172. 

2.  It  appears  in  the  record  that  in  1846  W.  R. 
Boshear  filed  his  bill  in  the  Chancery  Court  at 
Knoxville,  against  Levi  McCarter  and  David  Shurf- 
man,  to  have  the  specific  execution  of  a  contract  by 
which  McCarter  had  sold  to  Boshear  a  tract  of  land 
of  seventy-five  acres.  This  contract  was  evidenced  by 
a  bond  for  title,  but  there  was  none  but  a  general 
and  vague  description  of  the  land  intended  to  be  sold. 
It  appeared,  however,  in  the  proof  that  the  seventy- 
five  acres  were  part  of  the  lands  contained  in  the 
grants  covering  the  lands  involved  in  this  case. 
Plaintiff  purchased  and  took  title  to  two  hundred  acres 
of  the  land  whilst  the  suit  in  chancery  was  pending; 
and  on  the  trial  of  this  cause,  the  defendant  offered 
in   evidence   the   record   of  the   Chancery   Court  for  the 
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purpose  of  showing  that  plaintiff  was  estopped  from 
claiming  title,  as  he  purchased  during  the  pending  of 
the  chancery  suit.  The  Circuit  Judge  excluded  the 
record  because  the  plaintiff  was  no  party  to  the  chan- 
cery suit,  and  because  it  did  not  appear  from  the  bill 
or  answer,  or  the  title  bond,  that  the  title  to  the 
land  involved  in  that  suit  was  the  same  involved  in 
this  cause.  It  is  now  insisted  that  this  ruling  of  the. 
Circuit  Judge   was  erroneous. 

The  principle  of  lis  pende/ns  is,  that  the  proceed- 
ings must  be  of  such  character  as  to  point  out  to  all 
the   world   the   propriety  or    right  affected  by  them:   2 

•  

Kent,  101,  (note).  In  Adams'  Eq.,  p.  157  (note),  it  is 
said:  '^The  principle  of  lis  pendens  is,  that  the  specific 
property  must  be  so  pointed  out  by  the  proceedings 
as  to  warn  the  whole  world  that  they  meddle  with  it 
at  their  peril."  There  is  nothing  in  the  ease  of 
8/ieUon  v.  Johnson,  4  Sneed,  672,  in  conflict  with 
these  authorities.  To  affect  a  purchaser  with  a  notice 
that  he  is  buying  property  involved  in  litigation,  it 
must  appear  from  the  proceedings  so  pending  that  the 
s|)ecific  property  was  so  involved.  But  we  have 
already  stated  that  it  would  not  bo  seen,  either  by 
the  reference  to  the  bill  or  answer,  or  the  title  bond, 
which  was  the  foundation  of  the  litigation,  that  the 
title  to  the  land  now  in  controversy  was  that  in- 
volved in   that  chancery  case. 

We  are,  therefore,  of  opinion  that  there  was  no 
error  in   the  ruling  of  the   Circuit  Judge. 

The  judgment   below   is   therefore   affirmed. 
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Isaac  McMahan  v.  M.  F.  Smith  et  ah.. 

Attokney  and  Client.    Fees.    In  a  con  teat  between  attoniey  and  client 
with  regard  to  fees,  the  onus  is  on  the  attorney  to  show  that  the  con- 
tract was  free  from  all  fraad,  undue  influence  and  exorbitancy  of  de- 
mand. 
Case  cited :   FlarUera  Bank  v.  Homberger,  4  Col,  578. 


FROM    SEVIER. 


Appeal  from  the  decree  of  the  Chancery  Court, 
April   Term,   1870.      O.   P.  Temple,   Ch. 

T.  R.  CoRNiCK  for  complainants,  cited  Philips  v. 
Overton,  4   Hay.,   291;     Rose  v.   MynoM,    4    Yerg.,   30, 

McGiNLEY  &  Hood  for  complainant,  cited  Story's 
Eq.   Jur.,   s.   311. 

Barton   for  defendants. 

NiCHOiJSON,  C.  J.,  delivered  the  opinion  of  the 
court 

Complainant  filed  his  bill  in  the  Chancery  Court 
at  Sevierville,  to  enjoin  the  prosecution  of  an  action 
of  law  pending  in  the  Circuit  Court  of  Sevier  county, 
in  which  M.  F.  Smith  was  plaintiff,  and  complainant 
was  defendant. 

The  suit  was  instituted  on  a  note  for  ^700  exe- 
cuted in   April,  1867,  by  complainant  to   Camp  &  Dug- 
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gan^  for  services  as  attomeys-at-law^  and  by  them  as- 
signed after  its   maturity   to   M.   F.   Smith. 

Complainant  alleges  that  he  retained  Camp  &  Dag- 
gan  as  lawyers  in  four  cases  in  the  Circuit  Court  of 
Sevier  county,  one  criminal  and  three  civil  cases;  that 
in  1866,  he  gave  his  note  to  them  for  $50  as  a  re- 
taining fee,  and  agreed  to  pay  them  $100  in  each  of 
said   causes  that   might   be   tried   in   said   Circuit   Court. 

He  alleges  further,  that  iu  April,  1867,  being  old 
and  of  weak  mind,  and  greatly  harrassed  and  annoyed 
and  troubled  about  his  business,  the  said  Camp  took 
advantage  of  these  things  and  overreached  him  and 
practiced  a  gross  fraud  on  him,  in  procuring  him 
against  his  will  to  execute  the  note  for  $700,  when 
in  fact  at  the  time  he  was  not  owing  Camp  &  Dug- 
gan  more  than  $350.  Smith,  the  assignee  of  the 
note,  and  Camp  &  Duggan  were  made  defendants  to 
tlie  bill.  Smith  answers  that  he  received  the  note 
after  it  was  due,  but  denies  that  the  assignment  was 
fraudulent  or  for  any  other  than  a  valuable  considera- 
tion. Defendants  Camp  &  Duggan  answer  separately: 
they  state  that  they  were  employed  to  attend  to  six 
cases  then  pending  in  the  Circuit  Court  of  Sevier,  one 
against  complainant  for  larceny,  one  against  him  for 
robbery,  and  four  civil  cases  for  trespasses,  involving 
damages  claimed  to  an  amount  between  $60,000  and 
$70,000,  but  they  deny  that  they  undertook  to  attend 
to  these  cases  for  $100  each,  for  such  as  might  be 
tried,  and  state  that  there  was  no  contract  for  any 
specific  amount  of  compensation,  until  April,  1867, 
when    the    note    for    $700  was    executed.      They    state 
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that  at  that  time  five  of  the  cases  in  which  they  had 
been  employed  had  been  disposed  of,  and  that  they 
had  performed  all  the  services  necessary  in  those  cases 
to  bring  them  to  a  successful  termination.  They  state 
that  one  of  the  cases  was  still  pending,  but  in  the 
settlement  which  then  took  place,  and  which  resulted 
in  the  giving  of  the  $700  note,  they  agreed  to  go  on 
and  attend  to  that  case,  which  they  have  at  all  times 
been  ready  and  willing  to  do,  without  additional  com- 
pensation. 

They  deny  that  any  advantage  was  taken'  of  com- 
plainant, or  that  he  executed  the  note  unwillingly,  or 
that  he  was  overreached,  or  in  any  way  improperly 
influenced  to  give  the  note.  They  state  that  the  sev- 
eral items  of  their  account  were  made  out  and  shown 
to  complainant,  that  he  was  .  satisfied  with  their  charges, 
and  freely  and  understandingly  executed  his  note,  agree- 
ing that  the  charges  were  reasonable,  and  receiving 
from  them  a  receipt  in  full  by  note,  in  which  they 
agreed  to  continue  to  attend  to  the  only  remaining 
case.  They  repel  emphatically  every  charge  of  fraud, 
or  improper  conduct,  and  insist  that  their  services 
were  reasonably  worth  $750.  They  insist  that  com- 
plainant was  fully  capable  of  attending  intelligently  to 
his  own  business,  and  that  he  fully  understood  the 
transaction   and   freely   assented   thereto. 

Complainant  wholly  fails  to  support  the  allegations 
of  his  bill  as  to  any  special  contract,  or  as  to  the 
number  of  cases  in  which  Camp  &  Duggan  were 
employed  by  him,  and  as  to  any  fraud  or  improper 
conduct    in    the   procurement    of  the   $700  note.       On 
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the  contrary  it  is  amply  proven  that  defendants. 
Camp  &  Duggan^  were  employed  by  complainant  in 
six  important  causes,  two  criminal  and  four  civil; 
that  they  performed  all  the  services  necessary  for  the 
successful  termination  of  five  of  them,  and  that  they 
were  ready  and  willing  to  finish  the  sixth  case  when 
they  were  discharged  from  it  by  complainant.  It  is 
shown  that  the  note  for  J700  was  executed  freely  and 
voluntarily,  after  a  settlement  with  which  complainant 
was  satisfied,  and  that  nothing  like  fraudulent  appli- 
ances or  threats  were  used  in  making  the  settlement 
or  in  procuring  the  note.  The  proof  fully  supports 
the  responses  of  defendants  in  their  answer.  But 
there  is  one  feature  in  the  case  which  makes  it  nec- 
essary to  examine  it  in  another  aspect.  It  was  a 
transaction  between  client  and  attorney,  and  it  must 
therefore  be  governed  by  the  rules  which  have  been 
established  by  courts  of  equity  for  the  determination 
of  questions  growing  out  of  this  fidiciary  relation. 
In  controversies  between  client  and  attorney  the  law 
is  severely  exacting  in  its  requirements  of  the  latter, 
applying  to  such  transactions  wholly  different  rules 
from  those  which  govern  controversies  between  parties 
where  there  is  no  such  confidential  relation.  Aft«r  a 
very  exhaustive  examination  of  these  rules  as  deduci- 
ble  from  the  decision  of  courts  of  equity  in  England 
and  t*he  United  States,  in  the  case  of  Pla^Uer^g  Bank 
V.  Hornberger,  4  Col.,  578,  Judge  East,  Special  Judge, 
lays  them  down  in  detail.  ^  Among  them  as  applicable 
to  the  present  case  are  the  following:  That  the 
means   used   by   the   attorney   to   obtain   the   contract  be 
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free^  not  only  of  fraud,  actual  or  constructive,  but 
also  of  all  other  inequitable  consideration.  That  he 
does  not  contract  for  a  greater  benefit  than  his  ser- 
vices are  reasonably  worth,  with  reference  to  the  trouble 
and  difficulties  of  the  particular  case,  amount  involved, 
either  of  pecuniary  character  or  reputation  person- 
ally,  etc. 

That  the  onus  shall  devolve  upon  the  attorney  to 
show  that  the  contract  was  free  from  all  fraud,  undue 
influence,  and  exorbitancy  of  demand.  That  the  at- 
torney having  j)erformed  his  part  of  the  contract  reas- 
onably and  with  due  skill  and  diligence,  without  re- 
gard to  the  result  of  the  litigation,  shall  be  entitled 
to  recover  the  amount  specified,  provided  he  brings 
the  contract  within  these  principles.  We  have  already 
stated  that  according  to  the  proof  defendants  Camp 
&  Duggan  have  shown  satisfactorily  that  the  execu- 
tion of  the  note  was  not  procured  by  fraud,  either 
actual  or  constructive,  but  that  it  was  executed  freely, 
willingly  and  under^tandingly.  The  only  other  ques- 
tion is,  did  they  contract  for  a  greater  benefit  than 
their  services   were   reasonably    worth  ? 

On  this  subject  the  evidence  is  conflicting  to  some 
extent,  but  when  carefully  analyzed,  there  is  not  such 
conflict  as   at   first  blush   appears. 

We  deem  it  unnecessary  to  enter  into  an  analysis 
of  the  evidence.  After  a  very  close  scrutiny  *of  the 
evidence,  the  Chancellor  came  to  the  conclusion  that 
the  charge  of  $750  for  the  services  rendered  was  fair 
and  reasonable,  and  we  entirely  concur  with  his  con- 
clusion.      We   therefore   affirm   his  decree,   except  as  to 
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SO  much  of  it  as  suspends  the  collection  of  seventy- 
five  dollars  until  the  termination  of  the  suit  which 
was  pending  when  the  note  was  executed.  The  costs 
below  and   here   will   be  paid   by   complainant. 


W.  P.  Bobo  v.  H.  C.  Patton  et  al. 

Replevin.  Property  destroyed^  w  dijing  pendente  lite.  When  the  property 
replevied  dies  or  is  destroyed  while  in  possession  of  the  plaintiff  be> 
fore  the  trial  and  without  his  fault,  if  the  verdict  should  be  for  the 
defendant,  the  plaintiff  is  not  liable  for  the  value  of  the  property. 

Cases  cited :     Moore  v,  Crockett ,  10  Hum.,  365;  Monday  v.  Bakery  2  Sneed, 
367 ;  Bryan  v.  Spurgm,  6  Sneed,  686 ;  Green  v.  Smithy  4  Col.,  440. 


FROM     MARION. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  July  Term,    1867.       W.   L.   Adams,  J. 

A.   S.   Marks  for    plaintiff  in   error. 

A.   A.   Hyde   for    defendants   in   error. 

Sneed,  J.,  delivered  the  opinion  of  the  court. 

The  court  charged  the  jury  in  this  case  that  "if 
they  found  for  the  defendant  they  will  find  the  value 
of  the  animal,  with  interest  thereon  and  damages  since 
replevied  until  the  present  time;  or  if  the  proof  shows 
ihe    mare    has    died,   then    only    to    the    date    of   her 
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death/*  This  was  error.  The  plaintiff  in  replevin 
who  takes  possession  of  the  property  pending  the  liti- 
gation, takes  the  po^ession  with  a  view  to  litigating 
the  title.  If  during  such  possession  and  before  the 
trial,  by  the  act  of  God,  or  without  the  fault  of  the 
plaintiff,  the  property  be  lost  or  destroyed,  the  plaintiff 
is  not  to  be  held  liable  for  its  value,  while  he  may 
be  held  liable  for  the  value  of  its  services  during  the 
period  of  its  detention  and  up  to  the  time  when  it 
ceased  to  be  serviceable.  The  principle  is,  that  if  a 
bond  or  obligation  possible  of  performance  at  the  time 
of  execution  becomes  impossible  by  the  act  of  God, 
or  of  the  law,  or  of  the  obligee  himself,  the  obliga- 
tion will  be  saved:  Com.  Dig.  Condition  D.  1  Co. 
Litt.;  Moore  y.  Crockett,  10  Hum.,  365;  Mosdy  v. 
Baker,  2  Sneed,  367;  Oreen  v.  Smith,  4  Col.  440; 
Bryan  v.  Spurgin,  5  Sneed,  685.  It  is  shown  in 
this  case  that  the  mare  in  controversy  died  in  the 
possession  of  the  plaintiff  without  fault  on  his  part, 
and  it  is  shown  that  she  was  well  cared  for,  and  that 
the  disease  of  which  she  died  was  not  the  result  of 
inattention  or  carelessness  on  the  part  of  the  plaintiff, 
but  might  have  attacked  any  brood-mare  anywhere 
and  under  any  circumstances.  If  it  be  true  then  that 
the  plaintiff  was  without  fault,  he  is  certainly  not 
liable  to  pay  the  estimated  value  of  the  animal.  The 
charge  was  therefore  erroneous,  and  for  this  error  alone 
the   judgment  is  reversed   and   a  new  trial   awarded. 


1 
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Nashville  and  Chattanooga  Railroad  Company  v. 
C.  C.  Smith,  AdmV,   for  use,  &c. 

1.  Injuribs  Resulting  in  Death.     Ccminhuicry  negligence  of  the  deceased. 

When  a  bar.  In  actions  against  railroad  companies  based  on  per- 
sonal injuries  resulting  in  death,  the  defendants  can  not  rely  on  the 
contributory  negligence  of  the  deceased  as  a  bar  to  the  action,  unless 
they  show  that  they  were  observing  n(»t  only  all  the  precautions  pre- 
scribed by  the  statute,  but  also  employed  all  necessary  and  proper 
means  to  make  those  precautions  effective — ex  gr:  The  engine  of  the 
plaintiff  in  error  was  run  during  a  dark  night  without  a  head-light, 
and  ran  over  and  killed  the  intestate  of  the  defendant  in  error,  who 
was  negligently  lying  across  the  track.  HeW,  the  plaintiff  in  error 
can  not  rely  on  the  negligence  in  bar. 
Case  cited :    Home  v.  M,  &  0.  R.  R,  Co,,  1  Col.,  74,  75. 

2.  Same.    Same,    But  the  contributory  negligence  of  the  deceased  may  be 

shown  in  mitigation  of  the  damages. 

3.  Same.    Damages.    In  these  cases  damages  are  to  be  allowed  not  only  for 

the  pain  and  sufiering  of  the  deceased,  but  also  for  tlie  loss  and  depri- 
vation occasioned  to  the  wife  and  children. 
Case  cited :    N,  &  C,  R.  R  Co.  v.  Prince,  2  Heis.,  580. 

4.  Same.    Same,    Measure  (f  damages.      As  to  the  measure  of  damages, 

compensation  is  the  rule,  where  from  the  nature  of  the  case  it  can  be 
applied. 

6.  Error  in  charge  againet  the  defendant  in  error.  The  Supreme  Court  will 
not  reverse  upon  the  motion  of  the  plaintiff  in  error,  even  though 
very  gross  error  as  against  the  defendant  in  error  has  supervened. 

6.  Same.  Dama^  evincing  passion  or  prejudice.  But  where  in  such  case 
the  jury  disregarded  the  charge  and  found  for  the  defendant  in  error 
and  assessed  the  damages  at  $10,000,  although  the  deceased  had  been 
guilty  of  very  gross  negligence,  the  judgment  was  reversed,  the  verdict 
indicating  passion  or  prejudice. 
Code  construed :    Section  1106,  sub-sec.  5. 


FROM     MARION. 


Appeal   in   error  from   the    judgment    of    the   Circuit 
Court,  November  Term,   1870.       J.  B.   Hoyl,   J. 
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Key  &  Richmond  for  plaintiff  in  error. 
Nash  H.  Burt  for  defendant  in   error. 
Deaderick,    J.,  delivered  the   opinion   of  the   court. 

This  action  is  brought  in  the  name  of  the  admin- 
istrator of  John  Smith,  deceased,  for  use  of  the  widow 
and  children,  heiirs  and  distributees  of  said  John 
Smith,  to  recover  damages  against  the  Nashville  and 
Chattanooga  Railroad  Company  for  killing  the  said 
John  Smith,  by  running  a  train  of  cars  over  him 
about  the  last  of  September,   1865. 

The  declaration  alleges  that  the  engine,  with  a  train 
of  cars  attached,  at  an  unusual  time  and  hour  of  the 
night,  when  engines  and  cars  were  not  accustomed  to 
run  upon  said  road,  it  being  very  dark,  with  no  head 
light  on  said  engine,  or  other  Jight,  without  blowing 
the  whistle  or  ringing  the  bell,  as  required  by  law, 
did  nm  over  and  kill  the  said  Smith,  he  l)eing  walk- 
ing on  said  track  at  the  time;  and  that  said  railroad 
company  did  recklessly,  wrongfully,  unlawfully  and 
negligently  run  said  engine  at  the  time,  whereby  said 
Smith   was   killed,   to   the  damage    of  plaintiff  $25,000. 

Defendant  pleaded  not  guilty,  upon  which  issue  there 
was  a  trial  by  jury,  and  verdict  for  $10,000— $4,000 
of  which  was  remitted  at  the  suggestion  of  the  court, 
a  new  trial  was  refused^  and  appeal  in  the  nature  of 
a  writ  of  error  was  taken  to  this    court. 

The  facts  necessary  to  be  stated  are,  that  the  de- 
ceased was   seen    on    the    railroad   track    between    sun- 
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down  and  dark  the  evening  he  was  killed;  that  about 
10  o'clock  at  night  a  construction  train  passed  along 
the  road  and  ran  over  him,  crushing  his  head  and 
severing  the  body,  killing  him  instantly.  The  party 
was  said  to  be  "drinking,"  but  not  drunk,  by  the 
witness  who  passed  him  late  in  the  evening.  There 
was  no  head-light  on  the  engine  as  it  passed,  nor 
was  the  whistle  sounded,  nor  brakes  put  down  to  avoid 
the  accident;  in  fact,  Smith  was  not  seen  as  far  as 
the  proof  shows,  nor  was  it  known  by  the  parties  in 
charge  of  the  train  that  he  was  killed,  or  had  been 
on   the   track,   till   perhaps  next    day. 

It  is  probable  from  the  proof  that  he  was  lying 
across  the  track,  and  asleep,  and  thus  run  over  and 
crushed  without  attracting  the  attention  of  employees 
of    the   road   running  the   train. 

Several  questions  are  presented  and  relied  on  here 
for   reversal,   arising   on   the   charge   of  the  court. 

The  court  correctly  held,  that  if  it  was  shown  that 
the  party  was  killed  by  the  defendants'  cars  running 
over  him,  liability  would  be  incurred,  and  the  jury 
must  find  for  plaintiff,  unless  the  defendants  show  by 
proof  that  the  precautions  laid  down  in  the  Code,  s. 
1106,  sub-8.  5,  were  observed.  In  other  words,  when 
the  killing  by  the  cars  of  the  company  is  shown,  then 
the  burden  of  proof  is  thrown  on  the  defendant  that 
all  the  care  imposed  by  law  had  been  exercised:  1 
Col.,  74,  75.  By  said  section  it  is  provided  that 
"every  railroad  company  shall  keep  the  engineer,  fire- 
man, or  some  otlier  person  upon  the  locomotive 
always   upon   the   lookout    ahead;    and    when    any    ani- 
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mal  or  other  obstruction  appears  upon  the  road^  the 
alarm  whistle  shall  be  souneled^  the  brakes  put  down, 
and  every  possible  means  employed  to  stop  the  train 
and  prevent  an    accident." 

The  court  instructed  the  jury  (after  giving  them 
the  substance  of  the  above  section)  that  ^'if  the  in- 
jury occurred  in  the  night  time,  it  was  the  duty  of 
defendants  to  avail  themselves  of,  and  have  in  use  in 
the  night  time  such  means  and  appliances  as  might 
reasonably  be  obtained  to  enable  their  employees  to  see 
ahead  on  the  track,  and  if  they  used  the  precautions 
above  laid  down,  and  an  accident  occurred  they  would 
not  be  liable."  The  proof  showed  that  no  head-light 
was  on   the  train   on   the   night   of  the  accident. 

It  is  insisted  his  Honor  erred  in  his  instructions 
on  this  point  when  he  goes  on  to  tell  the  jury  that 
the  negligence  of  deceased  in  contributing  to  the  ac- 
cident would  be  no  bar  to  the  action,  unless  it  was 
shown  the  precautions  above  indicated  were  observed. 
It  is  argued  very  ingeniously  that  the  statute  does 
not  require  that  a  head-light  or  other  light  shall  be 
used  by  railroads  as  one  of  the  means  of  preventing 
accidents,  and  that  therefore  when  the  want  of  this 
precaution  is  relied  on  for  recovery,  the  road  may 
make  the  common  law  deftnse  of  contributory  negli- 
gence. In  this  view  we  can  not  concur.  The  stat- 
ute in  prescribing  that  the  road  should  always  keep 
the  engineer,  fireman,  or  some  other  person,  upon  the 
look-out  ahead,  certainly  did  not  mean  that  a  literal 
compliance   with   these    words    should    be   sufficient,   but 

clearly    meant    that    the    ordinary    means    employed    by 
12 
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railroads  to  make  the  look-outs  effective  should  be 
used  by  the  company.  This  is  strengthened  by  the 
other  clause  of  the  statute,  which  is,  that  ''when  any 
person,  animal  or  other  obstruction  appears  upon  the 
road  the  alarm  whistle  shall  be  sounded.^'  How  could 
the  object  be  seen  or  the  obstruction  appear  upon  a  dark 
night,  so  that  the  precautions  prescribed  could  be  ob- 
served, if  there  was  no  light  of  any  kind  on  the  en- 
gine to  enable  the  look-out  to  see  ahead?  ''It  would 
be  equivalent  to  allowing  the  party  on  the  look-out," 
as  was  well  remarked  by  one  of  the  counsel,  "to 
be  a  blind  man,  or  be  as  well  to  allow  him  to 
keep  watch  with  his  eyes  shut,"  as  to  have  him 
at  his  place,  but  under  such  circumstances  as  totally 
precluded  him  from  performing  the  duty  for  which  he 
is  required  to  be  there.  In  fact,  the  statute  by  fair 
implication  assumes  that  such  means  as  will  enable  the 
party  to  see  ahead  shall  be  used,  by  imposing  the 
duty  on  the  company  to  have  the  look-out  on  the 
engine,  and  was  passed  with  reference  to  the  known 
and  universal  practice  of  all  roads  to  use  a  head-light 
at  night   on   their    engine. 

We  do  not  think  his  Honor  erred  in  his  instruc- 
tions to  the  jury  on  this  point,  though  he  might  have 
been  more  accurate  and  specific,  perhaps,  in  his  state- 
ment  of  the   rule. 

We  need  not,  in  this  view,  examine  the  question 
of  contributory  negligence  with  the  conflicting  and 
embarrassing  decisions  that  are  to  be  found  in  our 
books   on   that   subject. 

His    Honor    correctly   stated     to    the    jury   that  the 
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negligence  of  the  party  killed  might  be  looked  to 
in    mitigation  of  damages. 

It  is  insisted  next,  that,  as  the  ease  was  one  of 
instantaneous  death  of  the  deceased,  the  charge  of  his 
Honor  was  grossly  erroneous  or  defective  in  failing  to 
define  to  the  jury  the  elements  of  damage  and  the 
limits   upon   their  discretion. 

We  think  this  objection  well  taken.  The  court 
said  to  the  jury,  you  will  look  to  the  proof,  and 
from  all  the  facts  and  circumstances  under  the  law  as 
charged,  determine  what  is  right  between  the  parties; 
and  if  you  find  for  the  plaintiff,  you  will  assess  the 
damages  to  whatever  sum  you  think  proper,  as  com- 
pensation for  the  suffering,  physical  and  mental,  of  the 
deceased,  leaving  out  of  view  the  loss  sustained  by 
the    widow   and   children.  '^ 

This  court  held  in  the  case  of  the  Nashville  and 
OwUanooga  R,  R,  Co  v.  Prince,  2  Heis.,  685,  that, 
"looking  to  the  obvious  purpose  of  the  Legislature  in 
this  alteration  of  the  common  law,  we  are  satisfied  it 
was  intended  that  the  representative  of  a  person  who 
had  died  from  personal  injuries,  should  have  the  right 
to  recover  damages,  not  only  for  the  mental  and  bod- 
ily suflering,  loss  of  time  and  necessary  expense  re- 
sulting immediately  to  the  deceased  from  the  injuries, 
but  also  for  the  damages  resulting  to  the  party  for 
whose  benefit  the  right  of  action  survives  from  the 
death  consequent  upon  the  injuries  received."  Under 
this  rule  it  is  clear  his  Honor  has  excluded  one  of 
the  most  essential  elements  of  damages  in  this  case 
from   the   consideration    of  the  jury:  that   is,   the   "dam- 
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ages  resulting  to  the  parties  for  whose  benefit  the  suit 
is  brought,  by  the  loss  of  the  husband  and  father." 
But  nan  the  plaintiff  in  error  object  to  this?  It  is 
obvious  the  error  is  against  the  defendants  in  error, 
and  not  in  their  favor,  for  it  excluded  from  the  jury 
and  forbade  them  estimating  this  source  of  damage  to 
which  they  were  entitled.  The  case  can  not  be  re- 
versed  at   the   instance   of  plaintiff    for   this   reason. 

It  is  insisted  the  verdict  is  not  supported  by  the 
proof  in  the  case;  and  as  to  the  sum  given  for  dam- 
ages, we  think  the  objection  is  well  taken,  and  that 
a  new  trial  should  be  granted.  Actual  compensation 
is  the  measure  of  damages  in  all  cases  where  the  na- 
ture of  the  case  admits  of  the  application  of  the  rules; 
and  in  cases  involving  mental  and  physical  suffering 
that  do  not  admit  of  being  brought  to  an  actual 
standard  of  value,  still  some  reasonable  proportion 
between  the  circumstances  attending  the  injury  and  the 
damages  allowed   should   be    observed  by   the  jury. 

We  think  the  jury,  in  view  of  the  facts  of  the 
case,  under  the  charge  of  his  Honor,  "  that  if  the 
death  was  instantaneous  they  should  find  for  the  de- 
fendant," by  rendering  a  verdict  for  J10,000,  have 
indicated  the  presence  of  such  passion  and  prejudice 
as  requires  that  a  new  trial  should  be  had.  We 
may  add  that  this  verdict  indicates,  too,  that  the  jury 
utterly  disregarded  his  Honor's  direction  that  they 
might  consider  the  negligence  of  the  deceased  in  miti- 
gation of  damages.  Where  the  law  allows  proof  of 
circumstances  or  facets  to  be  presented  in  mitigation  of 
damages,   it   can    only    mfixu    that    when   such   facts  and 
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circumstances  are  made  out,  they  shall  be  fairly  and 
fully  weighed  by  the  jury,  and  shall  have  their  proper 
weight  in  reducing  or  mitigating  the  damages  to  which 
the  party  would  otherwise  be  entitled  if  those  circum- 
stances  were   not   present   in    the  case. 

We  do  not  think  the  jury  have  given  proper 
weight  to  the  fact,  as  appears  from  the  proof,  that 
the  deceased  was  at  night,  probably  from  effects  of 
drinking,  lying  asleep  across  defendants'  track,  thus 
recklessly  and  thoughtlessly  exposing  himself  to  the 
danger   from    which    his   death    has  resulted. 

For  these  reasons  the  case  must  be  reversed  and 
remanded    for   a    new   trial. 


John  Jones  v.  David  Turpin. 

1.  Malictoub  PROSEcmoN.     Vmciiciive  damngeg.    In  an  action  for  mali- 

cioas  proeecution  it  is  error  to  charge  the  jury :  "  You  may  give  what 
ifi  called  vindictive  daraagefl,  that  U,  8uch  damageH  as  will  natiflfy  the 
highly  excited  feelingn  of  the  party  injured." 

2.  Grand  Juror.     Oath  aj  mcrefy.    The  obligation  of  secrecy  reBting  on 

a  grand  juror  is  only  temporary,  and  if  after  the  objects  intended  to 
be  accomplished  by  it  are  efTected  it  shall  become  necessary  to  the 
attainment  of  justice  and  the  vindication  of  truth  that  the  conduct 
and  testimony  of  proeeimtors  and  witnesses  should  be  inquired  into 
before  a  judicial  tribunal,  the  obligation  would  be  no  longer  in  force. 


FROM    ANDERSON. 


Appeal   in   error    from   the  judgment  of  the   Circuit 
Court,   July  Term,  1868.      L.   C.   Houk,  J. 
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Baxteb,  Champion  &  Ricks,  and  H.  R.  Gibson 
for  plaintiff  in  error,  cited,  as  to  the  admissibility  of 
evidence  to  show  what  took  place  before  the  grand 
jury  when  the  testimony  was  given  on  which  the  true 
bill  was  found;  1  GreenL  Ev.,  s.  262;  2  J6.,  450; 
Meigs'  Dig.,  s.  666,  sub-s.  3;  Orocker  v.  S^fe,  MeigS, 
127;  Granger  v.  Warrington,  3  Gill.,  310;  Stephens' 
Ni»i  Prius,  2286;  Lowers  case,  4  GreenL,  439;  Page 
v.  HaJly  3  Scammon,  45;  3  Johns.,  234;  4  Carr.  & 
Payne,  444. 

An  anonymous  brief  for  defendant  in  error  insisted 
that  at  the  common  law,  the  transactions  of  the  grand 
jury  were  never  permitted  to  be  revealed:  citing  1 
Greenl.  Ev.,  s.  252;  McAnaUy  v.  Williams ,  3  Sneed, 
26.  "The  court  may,  under  ss.  5083,  «084  of  the 
Code,  remove  the  seal  of  silence  in  two  cases  only, 
neither  of  which   is   here   made   out.'' 

Turkey,   J.,   delivered    the   opinion   of  the   court. 

In  an  action  for  malicious  prosecution,  to  charge 
the  jury,  "you  may  give  what  is  called  vindictive 
damages,  that  is,  such  damages  as  will  satisfy  the 
highly  excited  feelings  of  the  party  injured,"  is  clearly 
error.  Wliile  a  jury  may  give  vindictive  damages, 
such  damages  are  not  to  be  measured  by  the  "feel- 
ings" of  the  plaintiff  as  defined  by  the  Circuit  Judge, 
but  are  to  be  such  damages  as  a  reflecting  and  dispas- 
sionate jury  investigating  and  weighing  the  charge  out 
of  which  the  civil  suit  grows,  and  its  attending  cir- 
cumstances,   may   conclude     are    proper    and    right.       If 
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the  highly  excited  feelings  of  the  injured  party  were 
to  control,  then  it  would  be  necessary  for  the  jury  to 
decide  any  question  other  than  that  the  prosecution 
was  malicious,  without  regard  to  the  magnitude  of  the 
crime  or  offence  charged,  as  the  punishment  affixed  by 
law  to  such  crime  or  offence,  and  without  regard  to 
the  amount  or  subject  matter  of  the  litigation  or  pro- 
secution out  of  which  the  suit  for  damages  arises,  all 
these  things  are  fit  matters  for  the  consideration  of 
the  jury  and  must  enter  into  and  control  the  process 
of  its   conclusions. 

Under  the  rule  laid  down  by  the  Circuit  Court, 
the  plaintiff  may  say  that  any  given  amount  will  sat- 
isfy him,  and  there  is  no  mode  by  which  a  jury  can 
avoid  returning  that  amount  as  their  verdict,  and  the 
province  of  the  jury  as  conservators  of  law  and  ad- 
ministrators of  right,  is  utterly  overthrown  and  the 
prejudices   and   passions  of  the   plaintiff   substituted. 

The  jury  without  that  regard  to  the  highly  excited 
feelings  of  the  plaintiff  imposed  by  the  charge  in 
this  case,  must  take  the  facts  and  surrounding  circum- 
stances as  developed  by  the  evidence,  and  from  these 
alone  determine  whether  the  plaintiff  is  entitled  to 
any,   or  how   much,   damages. 

The  oath  of  a  grand  juror  that  he  will  keep  secret 
the  State's  counsel,  his  fellows',  and  his  own,  is  in- 
tended to  protect  the  grand  jury  from  the  interference 
of  persons  not  of  its  body,  persons  who  may,  either 
for  themselves  or  friends,  be  interested  in  the  action 
of  the  jury  in  finding  or  ignoring  bills  before  them, 
or  that   may   come   before   them,   and   who,    if    it     were 
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not  prohibited,  would  bring  to  bear  improper  influ- 
ences upon  the  minds  or  passions  of  the  jury,  there- 
by defeating  the  policy  of  the  law  and  procuring  the 
passage  or  defeat  of  presentments  or  indictments  through 
hatred,    malice,   ill   will,  fear,  &vor  or  affection. 

No  higher  obligation  can  rest  upon  a  citizen  than 
that  of  a  grand  juror,  and  unless  his  deliberations  and 
inquiries  are  protected  from  all  influences,  except  those 
derived  from  legitimate  sources  of  information,  the  in- 
stitution becomes  one  of  oppression  and  tyranny. 
Hence  the  earnest  concern  of  the  law  to  keep  pure 
the  action,  thought,  and  conversation  of  grand  jurors 
while   acting  as   such. 

Another  reason  for  the  obligation  of  secrecy,  is,  that 
a  party  against  whom  proceedings  may  be  pending, 
may  learn  thereof,  and  by  escaping,  avoid  the  pun- 
ishment  due   his  crime. 

When  these  ends  have  been  accomplished,  the  en- 
tire purpose  of  secrecy  is  effected,  and  if  at  a  subse- 
quent period  it  shall  become  necessary  to  the  attain- 
ment of  justice  and  the  vindication  of  truth  and  right 
in  a  judicial  tribunal,  that  the  conduct  and  testimony  of 
prosecutors  and  witnesses  shall  be  inquired  into,  there  is 
no  reason  why  it  should  not  be  done.  It  is  contem- 
plated at  the  preferment  and  finding  of  an  indict- 
ment or  presentment,  that  the  evidence  upon  which 
it  is  found  will  be  relied  on  at  the  trial.  This  being 
so,  if  it  shall  also  be  that  the  mouth  of  the  grand 
juror  is  forever  closed,  a  door  to  undetected  and  un- 
whipt  perjury  may  be  opened,  for  it  may  be  that  a 
corrupt    prosecutor    or   witness    may   find   that    although 
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a  grand  jury  has  found  a  true  bill,  still  the  testi- 
mony is  either  not  sufficient  when  subjected  to  cross- 
examination,  or  that  the  defence  will  make  proof  de- 
structive of  that  given  to  the  jury,  and  knowing  that 
the  grand  jury  can  not  speak  of  or  repeat  his  original 
testimony  before  it,  therefore  he  can  and  often  will 
concoct  another  story  or  adapt  the  original  to  a  differ- 
ent time  or  place,  or  both,  without  danger  of  detec- 
tion   in  his    falsehood. 

On  the  other  hand  and  to  prevent  the  punishment 
of  the  innocent,  it  has  been  a  long  established  rule 
of  practice  in  this  State  that  a  prosecutor  or  witness 
may  be  asked  whether  he  made  ,  certain  statements 
before  the  grand  jury,  and  that  a  grand  juror  may 
be  called  to  contradict  him;  and  if  he  may  be  called 
as  to  a  material  fact  on  the  one  side,  for  a  like  good 
reason  he  may  be  called  for  a  similar  purpose  on  the 
other. 

On  objection  made  to  the  reading  of  a  deposition 
for  want  of  notice,  the  onus  of  proof  of  the  notice  is 
on   the   party   insisting   upon   its  existence. 

Reverse   the  judgment. 
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State  of    Tennessee    for    use    op    Roane  C'ounty. 
V.  W.   C.   Burnett,   Adm'r,  etc. 

Constitutional  Law.  Sections  30,  31,  32,  33,  and  34  of  the  Act  of  Feb- 
ruary 19, 1868,  are  unconstitutional  and  void. 

1.  Because  they  undertake  to  suspend  a  general  law  for  the  benefit  of  in- 

dividuals, and  are  therefore  obnoxious  to  s.  8  of  art.  11  of  the  Const!- 
tion. 

2.  Because  they  undertake  to  deprive  a  party  of  his  property  otherwise 

than  "  by  the  judgment  of  his  peers  or  the  law  of  the  land,"  and  are 
therefore  obnoxious  to  s.  8  of  art.  1  of  the  Constitution. 

Law  op  the  Land.  It  is  settled  by  a  long  train  of  decisions  that  "  the 
law  of  the  land  "  is  a  general  and  public  law  equally  binding  upon 
every  member  of  the  community.  ~ 


FROM    ROANE. 

Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   December   Term,   1869.       E.   T.   Hall,  J. 

No   counsel   marked   for  either   party. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

This  is  a  motion  against  the  administrator  of  Sam- 
uel Burnett,  deceased,  in  the  Circuit  Court  of  Boane 
county,  made  in  the  name  of  the  State,  for  the  use 
of  Roane  county,  to  recover  the  amount  of  the  State 
taxes  for  1864  collected  by  Samuel  Burnett,  deceased, 
as  tax  collector  for  said  county.  The  motion  was 
made  by  the  District  Attorney -General,  in  pursuance 
of  an   act   of  the   General  Assembly  passed   on   the  19th 
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of  February,  1868.  This  act  recites,  that  in  1864 
Samuel  Burnett,  as  tax  collector,  collected  the  State 
taxes  from  various  citizens  of  Boane  county,  which 
taxes  remained  in  his  hands  unaccounted  for  at  his 
death,  which  occurred  in  1866.  For  the  purpose  of  en- 
abling his  representative  to  make  settlement,  it  was 
enacted  by  the  General  Assembly,  that  the  Chairman 
of  the  County  Court  notify  the  administrator  to  ap- 
pear and  render  a  schedule  in  detail  of  the  taxes 
collected  by  his  intestate  in  1864;  azid  if  such  sche- 
dule should  be  furnished,  and  should  be  satisfactory  to 
the  chairman,  he  should  have  the  same  recorded  in 
one  of  the  record  books  of  the  County  Court  Clerk, 
and  give  to  the  administrator  a  warrant  to  pay  the 
same  to  the  County  Trustee.  If  paid  by  the  admin- 
istrator to  the  trustee,  he  was  to  refund  it  to  the 
various  persons  from  whom  it  had  been  collected;  but 
if  the  administrator  failed  to  furnish  the  schedule,  the 
Attorney-General,  at  the  instance  of  the  chairman,  was 
to  take  judgment  by  motion  in  the  Circuit  Court,  in 
the  name  of  the  State,  for  the  use  of  the  County  of 
Roane,  against  the  administrator  and  the  securities  of 
the  deceased  collector,  for  whatever  amount  they  may 
be  liable  for;  and  the  notice  or  warrant  given  by  the 
chairman   shall   be   sufficient  evidence   against  them. 

The  chairman  gave  the  notice  to  the  administrator 
to  furnish  the  schedule,  but  he  failed  to  do  so. 
Thereupon,  the  District  Attorney-General  moved  for 
judgment,  as  provided  for  in  the  statute  referred  to, 
for  $2,000.  The  administrator  appeared  and  admitted 
that     he     had     not     furnished     the     required     schedule. 
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The  motion  was  disallowed  by  the  court.  From  this 
judgment'  the  Attorney-General  prosecuted  an  appeal 
to   this   court. 

It  is  insisted^  for  defendantS|  that  the  act  of  Feb- 
ruary 19th,  1868,  under  which  the  motion  was  made, 
is  unconstitutional,  and  hence  that  the  motion  was  cor- 
rectly  disallowed    by   the   Circuit   Judge. 

It  appears  that  on  the  8th  of  June,  1865,  the 
Legislature  passed  an  act  releasing  the  jx^ople  of  the 
State  from  the  payment  of  the  State  taxes  for  the 
years  of  1862,  1863,  and  1864;  provided,  that  nothing 
in  the  act  was  to  be  construed  to  refund  to  the  peo- 
ple  any   taxes   already   collected    for   those   years. 

Thig  was  a  general  law  applicable  to  all  the  coun- 
ties, and  was  therefore  obnoxious  to  no  constitutional 
objection.  By  this  law  the  State  taxes  already  collected 
were  not  to  be  refunded  to  those  who  paid  them,  but- 
continued  to  constitute  part  of  the  revenue  of  the 
State  subject  to  be  collected  from  the  several  col- 
lectors in  pursuance  of  the  existing  provisions  of  the 
laws   on   this   subject. 

But  by  the  Act  of  February  19,  1868,  the  county 
of  Roane  is  singled  out,  and  the  amount  of  the  State 
revenue  in  the  hands  of  the  representatives  of  the 
collector  for  that  county  is  directed  to  be  diverted 
from  the  State  into  the  county  treasury,  and  then  to 
be  refunded  to  those  from  whom  it  was  collected.  It 
is  provided,  in  s.  8,  art.  11  of  the  Constitution,  that 
*Hhe  Legislature  shall  have  no  power  to  suspend  any 
general  law  for  the  benefit  of  any  particular  indi- 
vidual,  nor    to    pass    any   law  for  the  benefit    of   indi- 
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viduals^  inconsistent  with  the  general  laws  of  the 
land.  The  general  law  appropriates  the  taxes  col- 
lected in  1864  in  the  various  counties  of  the  State  to 
the  general  purposes  of  the  government,  as  State  rev- 
enue. This  act  suspends  this  general  law  as  to  Roane 
county;  and  for  the  benefit  of  the  individuals  who  paid 
these  taxes  in  that  county,  directs  them  to  be  refunded 
to  them.  In  other  words,  the  act  undertakes  to  do- 
nate to  certain  individuals  in  Roane  county,  out  of 
the  treasury  of  the  State,  the  several  amounts  paid  by 
them  into  the  treasury  in  1864,  but  confers  no  such 
benefit  on  the  other  individuals  in  other  counties  of  the 
State  who  had  made  like  payments  into  the  treasury. 
The  statement  of  the  proposition  exposes  its  unconsti- 
tutionality    without   further   remark    or   argument. 

But,  in  the  next  place,  it  is  insisted  that  the  other 
provisions  of  the  act  by  which  it  is  directed  that  the 
Chairman  of  the  County  Court  shall  call  the  adminis- 
trator to  a  settlement,  and,  on  his  failure,  shall  move 
for  judgment  in  the  name  of  the  State  for  the  use 
of  the  county,  are  alike  unconstitutional,  because  in 
violation  not  only  of  the  8th  section,  art.  11,  of  the 
Constitution,  but  of  s.  8  of  art.  1,  which  declares  that 
no  man  shall  be  deprived  of  his  property  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land.  It 
is  settled  by  a  long  train  of  decisions  in  our  State, 
that  the  "law  of  the  land"  is  "a  general  and  public 
law,  equally  binding  upon  every  member  of  the  com- 
munity." It  is  too  clear  to  require  argument  that  the 
act  of  February  19th,  1868,  ss.  30,  31,  32,  33  &  34, 
can   not   be   regarded   as   the   law   of  the   land. 
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We  are  therefore  of  opinion  that  the  Circuit  Judge 
committed  no  error  in  disallowing  the  motion^  and  we 
affirm   the  judgment. 


Henry  Crumless  v.  Thomas  H.  Sturqess. 

1.  Evidence.    Ihrtners.     DedarcUums  after  dissolution.    Declarations  of  a 

partner  made  after  the  dissolution  of  the  partnership  are  not  admissi- 
ble in  evidence  to  charge  his  former  partner. 

Case  cited :  Bdote  v.  Wynn,  7  Yerg.,  534. 

2.  Practioe.     Outrge  of  the  court    It  is  the  duty  of  the  Judge  to  respond 

directly  to  the  propositions  of  law  which  he  is  requested  to  give  in 
charge  to  the  jury. 


FROM    ROANE. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  April  Term,   1870.      E.   T.   Hall,  J. 

W.   B.   Staley  for  plaintiff  in   error. 

Baxter  &  Sevier  for  defendant  in  error. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  money  had  and  received,  and 
for  money  paid,  by  Thomas  H.  Sturgess  against  Cal- 
vin Colt    and    Henry  Crumless,   in    the    Circuit    Court 
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of  Roane  county.  The  facts  necessary  to  be  noticed 
are   as  follows: 

Sturgess  was  appointed  postmaster  at  Kingston,  in 
Roane  county,  but  not  being  a  resident  of  the  town, 
and  not  able  to  attend  to  the  oflSce  in  person,  he  ar- 
ranged with  Calvin  Colt  and  Henry  Crumless,  partners 
in  merchandiadng  in  Kingston,  to  keep  the  office  in 
their  store.  He  appointed  James  D.  Colt,  a  clerk 
in  the  store,  and  also  one  or  both  of  the  partners, 
his  deputies  to  manage  the  post-office.  Crumless  was 
Sheriff  of  the  county,  and  the  business  of  the  office 
was  attended  to  chiefly  by  his  partner,  Calvin  Colt, 
and  their  clerk,  J.  D.  Colt.  It  appears  that  the  re- 
ceipts of  money  in  the  post-office  amounted  to  about 
J371,  most  of  which  was  credited  to  the  post-office  on 
the  cash  books  of  the  firm.  Upon  the  dissolution  of 
the  firm,  the  money  of  the  post-office,  which  had  been 
used  in  the  business  of  the  firm,  had  not  been  paid 
over  to  the  post-office  department.  An  order  was 
drawn  by  the  department  on  Sturgess,  the  postmaster, 
for  the  amount  not  accounted  for,  which  was  paid  by 
him.  He  thereupon  brought  this  suit  against  the  two 
partners,  Calvin  Colt  and  Henry  Crumless,  for  money 
had   and   received   and   for   money   paid,   etc. 

The  jury  rendered  a  verdict  for  the  plaintiff,  on 
which  there  was  judgment,  from  which  defendant  ap- 
pealed  in   error   to   this   court. 

It  is  assigned  as  error  that  the  Circuit  Judge  re- 
fused to  charge  that  "if  the  jury  should  believe  that 
defendants,  Calvin  and  James  D.  Colt,  or  either  of 
them,    used    the    post-office    money    in    the    partnership 
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business  or  otherwise^  it  was  an  illegal  act^  and  that 
Crumless  would  not  be  liable  for  the  money  so  used 
unless   it   was  done    with   his    knowledge   or  consent." 

The  Circuit  Judge  declined  to  charge  as  requested, 
but  charged  the  jury — ^*  That  if  one  of  the  defendants, 
without  the  knowledge  or  consent  of  the  other  as  such 
deputy,  appropriated  the  post-office  money  to  his  own 
individual  use,  and  failed  to  account  therefor,  then 
such  one  only  would  be  liable."  This  was  not  a 
response  to  the  proposition  submitted  by  the  defendant. 
The  request  was  that  the  Judge  would  instruct  the 
jury  that  if  one  or  both  of  the  defendants,  J.  D.  Colt 
and  Calvin  Colt,  appropriated  the  money  to  the  6usi- 
ne88  of  the  firm,  it  would  be  an  illegal  act,  for  which 
Crumless,  the  other  partner,  would  not  be  liable,  un- 
less it  was  shown  that  he  had  knowledge  of  the  ille- 
gal appropriation  of  the  money  or  consented  to  it. 
The  response  is,  that  such  would  be  the  consequence 
if  either  of  the  defendants  appropriated  the  money  to 
his  individual  use.  There  is  a  material  difference  be- 
tween the  propositions,  and  defendant  had  the  right  to 
have  the  instructions  of  the  court  on  the  proposition 
stated   by    him 

It  is  next  assigned  as  error,  that  the  court  allowed 
the  plaintiff  to  read  in  evidence  a  letter  from  defend- 
ant, Calvin  Colt,  to  plaintiff,  written  several  months 
after  the  dissolution  of  the  partnerahip.  In  this  letter 
he  says  that  the  claim  in  suit  was  a  partnership  lia- 
bility, and  that  in  selling  out  to  Crumless,  the  liabili- 
ties of  the  firm  were  assumed  by  Crumless,  and  that 
he   alone    is   now  liable   to    pay    the   same. 
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Objection   was    made   to    the    reading    of    the   letter, 
on   the  ground    that    after   the   dissolution  of   the    firm 
Colt   had  no  power  to   make   an    acknowledgment    that 
would    create    a   liability   on    Crumless.       This   objection 
was    well    taken,   and    ought    to    have    been    sustained. 
In   BeloU  v.    Wynn,  7   Yer.,   634,  it    was   decided   that 
''after    a    dissolution    of   a    partnership,   no   partner  can 
create    a    cause    of    action    against    the    other    partners, 
except    by   a    new   authority   communicated    to    him    for 
that    purpose.^'       Mr.   Parsons,  in    his  work    on    Part- 
nership,  p.   390,   says    he   considers  the   rule,   as   to   the 
powers  of  partners  after  dissolution,  to  be,  that  no  con- 
tract   can    be    made    by    one    partner    aft;er    dissolution 
by   which  the  others   will    be    bound,   unless    such   con- 
tract is   necessary   for  settling   up    the    business    of   the 
firm  in   the   most  judicious   manner.^^       The   letter   read 
to    the   jury     not    only    contained    an    acknowledgment 
of    the    liability    of    the    firm,    thereby    fixing    liability 
upon   Crumless,   but    it    also    contained    evidence    of   an 
agreement    between    Crumless    and     himself,    by    which 
Crumless    alone    was    to    be    liable    for    the    post-office 
claim.       The    admission    of   such   proof   was    erroneous. 

For  the  errors   indicated  the   judgment    is   reversed. 
13 
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A.  G.  PucJKETT  V.  A.  A.  Hyde. 

1.  Cofins  m  Gkimikal  Gases  Aoainot  ▲  CouirrY.     Oertifieaie  <^ 

AUomoy  and  Pregiding  Judge.  If  the  District  Attorney  and  the  presid- 
ing Judge  can,  under  any  circumstances,  in  mit  certificate  certify  to 
the  correctness  of  the  bills  of  costs  in  Mrem/  cases,  certainly  they  could 
not  do  so  without  specifically  setting  forth  in  the  certificate  the  names 
of  the  cases  in  which  the  costs  are  certified. 

2.  Same.    Same,    Mandamus.    And  when  the  County  Judge  refused  to  is- 

sue a  warrant  for  any  part  of  the  costs  where  many  bills  were  certified 
to  by  one  certificate,  and  the  cases  were  not  therein  specified,  and  a 
mandoumu  was  sued  out  to  force  him  to  issue  the  warrant,  hdd,  the  pe- 
tition for  numdaanus  must  be  dismissed. 


PROM    HAMILTON.  ^ 


Appeal  in  error  from  the  jadgment  of  the  Law 
Court  of  Chattanooga,  February  Term,  1870.  W.  Ii. 
Adams,  J. 

Cooke  for  plaintiff  in  error. 

No   counsel   marked   for  defendant  in   error. 

TuRNBY,  J.,  delivered  the  opinion  of  the  court 

The  petition  for  mandamus  should  have  been  dis- 
missed. Sec.  5569  of  Code  provides:  "The  costs  charge- 
able upon  the  State  or  county  in  criminal  cases  shall 
be  made  out  so  as  to  .show  the  specific  items,  and  be 
examined    and    entered    of   record,   and    certified   to    be 
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correct  by  the  court  or  Judge  before  whom  the  cause 
was  tried  or  disposed  of,  and  also  by  the  District  At- 
torney." 

Sec.  5570:  "A  copy  of  the  judgment  and  bill  of 
costs,  certified  by  the  Clerk  of  the  Court  and  by  the 
Attorney-General  and  Judge,  as  provided  in  the  pre- 
ceding section,  shall  be  presented  to  the  Comptroller, 
Chairman  of  the  County  Court  or  County  Judge,  as 
the  case  may  be,  by  the  Clerk  or  some  person  au- 
thorized by  him  in  writing  to  receive  the  same,  where- 
upon a  warrarU  shall  issue  for  the  amount  and  shall 
be   paid   to   such   clerk   or  other  authorized    person.'* 

Sec.  6571 :  "  It  is  the  duty  of  the  Attorney-Gren- 
eral,  and  of  the  court  in  which  a  criminal  action  has 
been  tried,  to  examine  bills  of  costs,  and  the  court 
may  also  hear  testimony  in  regard  to  the  items,  if 
necessary,  and  if  the  charges  are  legal  and  duly 
proved,   to   certify   the   fact   therein.^' 

It  is  clearly  contemplated  by  these  enactments  that 
the  costs  of  each  cause  are  to  be  made  out,  examined, 
entered  of  record,  and  certified  by  the  court  before 
whom   the  cause   was  tried   or  disposed   of. 

These  certified  judgments  and  bills  of  cost,  when 
properly  made,  are  vouchers  in  the  hands  of  the  offi- 
cers whose  duty  it  is  to  issue  warrants  thereon.  Each 
must  be  separately  perfected,  and  are  not  to  be  au- 
thenticated in  unstinted  number  as  a  running  account 
against  the  county. 

Here  we  have  about  one  hundred  and  thirty-seven 
cases  of  every  grade  of  misdemeanor  over  one  certifi- 
cate   of    Judge    and    Attorney-General,     in     the    words, 
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"We   have  examined  the  above  bill  cost,  and  certify  the 
sapue  to  be  correctly  taxed.       February   5th,   1869. 
"Signed,  "A.  A.  Hyde,  Attorney-Gen'L 

"Wm.  L.  Adams,  Judge,  etc." 

If,  as  insisted,  the  Judge  of  the  County  Court  shall 
be  required  to  i&^ue  his  warrants  upon  the  county 
treasury  for  so  much  of  the  items  of  cost  embraced 
in  these  numerous  causes  as  may  be  correct  under  the 
fee  bills  established  by  law,  and  reject  the  balance,  we 
see  at  a  glance  that  the  object  of  the  law  providing 
for  the  authentication  of  costs  ib  defeated,  and  the 
financial  agent  of  the  county  left  withqut  these  vouch- 
ers provided  by   law  for  his   indemnity  and    protection. 

How  could  it  be  possible  in  such  state  of  things, 
where  fees  not  allowed  by  law  and  fees  more  than  al- 
lowed by  law  are  intermingled  through  more  than  a 
hundred  cases,  with  one  certificate  to  the  whole,  for  the 
financial  agent  of  a  county  to  settle  his  accounts  with 
the  treasurer  or  county  trustee.  To  keep  straight  these 
accounts,  and  paralyze  temptation  to  dishonesty,  was 
and  is  the  policy  in  fixing  the  requisites  already 
named. 

In  addition  to  all  this,  when  we  look  to  the  cer- 
tificate, we  at  most  can  only  presume  that  it  has  ref- 
erence to  all  the  cases  above  it.  The  language  is  in  the 
singular,  "above  bill  cost,''  and  may  have  reference 
alpne  to  the  bill  to  which  it  is  immediately  attached. 
It  is  only  by  construction  that  it  can  relate  to  the 
others,  and  if  by  construction  it  may  do  so,  then 
when  one  certificate  has  been  made,  any  number  may 
be    placed    before    it,   and    thereby,    upon    presentation, 
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the  County  Judge  has  no  alternative  but  to  is8ue  his 
warrant.  If  one  certificate  can  at  all  be  sufficient,  it 
must  specify  the  cases  intended  to  be  embraced  by  it; 
but  we  incline  to  the  opinion  that  even  this  will  not 
satisfy  the  statute^  leaving  out  of  view  the  law^s  object 
to  give  vouchers  to  the  financial  agent,  and  the  con- 
cision  that   must  result  from  so  indiscriminate  blending. 

It  is  not  the  duty  of  the  Judge  of  a  County 
Court  to  issue  a  warrant  unless  the  bill  of  costs  is 
properly  certified,  and  whenever  he  does  so,  he  tran- 
scends his  duty.  The  law  intends  him  to  be  guided 
by  the  authentication  prescribed,  and  when  that  is  wrong 
upon  its  face,  he  must  reject  it;  if  he  corrects,  and 
upon  his  own  correction  issues,  he  has  disobeyed  the 
injunction  of  the  statute  as  completely  as  if  he  issued 
without  certificate.  The  change  or  correction  by  him 
makes  a  different  bill  of  costs,  not  certified  by  the 
court  and   Attorney-General. 

Had  it  been  the  policy  of  the  law  that  he  should 
remodel  by  striking  off  or  adding  to,  the  authority  to 
authenticate  would  have  been  given  him  in  the  first 
instance. 

Reverse  the  judgment  and   dismiss  petition. 
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Emory  Iron  and  Coal  Co.  v.  Wood  &  Simpson. 

Attachment  undeb  Sbc.  1991  of  the  Code.  PtaeUne.  A  petition 
showing  sufficient  grounds  for  an  attachment  under  sec.  1991  of  the 
Code  was  filed  by  the  defendants  in  error  against  the  steamer  Resaca 
The  steamer  was  already  under  attachment  at  the  suit  of  another 
creditor.  Subsequently,  and  more  than  three  months  after  the  mate- 
rials were  furnished  by  them,  defendants  in  error  made  themselves 
parties  to  the  pending  suit  and  filed  an  amended  declaration,  which 
failed  to  show  that  the  materials  were  furnished  in  the  State  of  Ten- 

Held,  1.  The  petition  of  the  defendants  in  error  and  the  proceedings 
thereon  were  void,  and  can  not  be  looked  to  for  any  purpose. 

2.  The  suit  first  begun  inures  to  the  benefit  of  all  the  creditors  and 
becomes  their  suit  when  made  parties.  Defendants  in  error  therefore 
were  not  barred 

3.  The  declaration  filed  after  defendants  in  error  had  become  par- 
ties to  the  pending  suit  fails  to  show  that  they  are  entitled  to  the 
benefit  thereof,  and  their  case  must  be  dismissed. 

Case  cited :    HiU  v.  MiUs,  9  Hum.,  632,  633. 
Code  construed :    Sections  1991,  3558,  5657. 


FROM     HAMILTON. 


Writ  of  error  to  the  Law  Court  of  Chattanooga, 
February  Term,  1870.     W.   L.   Adams,  J. 

Baxter    for   plaintiffe    in  error,   insisted: 

1.  The  original  petition  and  the  proceedings  thereon 
were  void,  the  steamer  being  already  under  attachment 
by   another  creditor:    citing  Code   ss.   3557,   3558. 

2.  When  defendants  in  error  made  themselves  par- 
ties to  the  pending  suit  they  were  barred  by  the 
statute  of   limitations:    citing  Code   s.    1991. 

3.  The    declaration     filed    after    the    defendants     in 
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error  became  parties  to  the  pending  suit  contains  no 
allegation  that  the  materials  were  furnished  in  Ten- 
nessee^ and  this  is  necessary  under  the  statute:  citing 
Code,   8.   1991;    HUl  v.   ifi«8,    9   Hum.,   629. 

Key,    EtAKiN    &  Key   for  defendants  in  error. 

Freeman  J.,  delivered  the  opinion  of  the  court. 

This  is  an  attachment  issued  under  the  act  of 
1833,  transferred  to  the  Code,  s.  1991,  by  which  the 
steamer  Besaca  was  attached  for  a  debt  created  for 
materials  furnished  and  work  done  on  said  boat.  The 
boat  was  attached,  declaration  regularly  filed,  to  which 
defendant  filed  no  pleas,  nor  made  any  defense,  and 
judgment  by   default  was  regularly   taken. 

A  writ  of  error  and  supersedeas  was  granted  by 
Hon.  George  Andrews,  then  Judge  of  the  Supreme 
Court,  and   now  several  errors  are  assigned   for  reversal. 

1.  It  is  insisticd  that  the  petition  for  the  attach- 
ment does  not  show  that  the  work  and  labor  done 
or  materials  were  furnished  in  the  State.  On  look- 
ing at  it,  we  find,  however,  that  an  account  is  filed 
with  the  petition,  and  made  part  of  it,  which  gives 
the  items  and  date  of  furnishing  them,  which  is  headed 
"Nashville,  Tenn."  We  think  this,  being  part  of 
the  petition,  sufficiently  shows  the  place  where  the 
materials  were  furnished,  and  that  it  was  done  in  the 
State,  if  we  can  look  to  the  petition  at  all  in  this 
case. 

2.  It  is  insisted  that  this  is  an  independent  suit 
of  plaintifis,  and  a  warrant  or  writ  of  attachment 
regularly  iasued  and  levied  on  the  boat,  while  in  the  face 
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of  the  petition  it  appears  that  the  boat  had  already 
been  attached  and  seized  by  creditors,  whose  suits 
were   pending  at  the   time. 

The  Code  provides,  s.  3656,  "that  any  creditor  who 
has  not  joined  in  the  original  warrant  may  be  made 
party  plaintiff  on  motion  before  the  trial/^  Section 
3658  is,  that  "  after  a  warrant  and  seizure  of  the 
boat,  no  other  such  creditor  shall  have  or  obtain  a 
warrant  to  attach  or  seize  the  boat,  but  may  have 
themselves  made  parties  as  prescribed  in  preceding 
section,  that  is,  by  motion."  Under  these  sections  it 
is  clear  that  the  warrant  was  improperly  issued,  and 
from  the  statements  on  the  face  of  petition,  was  abso- 
lutely forbidden   by   law. 

But  while  the  warrant  and  levy  were  void,  the 
plaintiffs  came  into  court,  and  moved  at  June  Term, 
1869,  2l8t  day  of  the  month,  the  warrant  having 
issued  15th  of  March  before,  to  be  made  parties  to 
the  other  cases  pending,  and  file  an  amended  declara- 
tion. This  made  them  parties  properly,  and  they 
were  entitled  to  enforce  their  lien  in  said  proceeding, 
other  things  out  of   the  way. 

It  is  insisted,  however,  that  at  the  date  of  the 
motion  and  allowance  of  plaintifi^  to  be  made  parties, 
the  lien  had  expired,  it  only  being  allowed  for  three 
months  by  the  Code,  s.  1991,  fit)m  time  the  work 
was  done  or  the  materials  furnished,  and  until  the 
termination  of  any  suit  that  may  be  brought  for  said 
debt.  It  will  be  seen  that  the  statute  prohibits  the 
ij:)8uan(^e  of  a  warrant  by  a  creditor  after  the  first  suit 
is   commenced;  but  they   must  be   made  parties  by  mo- 
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tion — such  motion  can  only  be  made  in  court.  It  is 
evident  then  the  second  creditor  must  have  the  ad- 
vantage of  the  first  suit  commenced  and  levy  made,  or 
else  he  may  be  defeated  entirely  of  his  lien  by  the  first 
levy  which  may  be  made  immediately  on  adjournment 
of  the  court,  where  the  suit  is  pending,  and  the  lien 
may  expire  before  the  next  term,  which  may  be  within 
a   fraction   of  four   months   after   such   adjournment. 

We  do  not  think  the  statute  intended  to  thus  cut 
off  the  lien  of  subsequent  creditors  coming  in  by  mo- 
tion; but  taking  the  two  sections  together,  or  rather 
all  the  provisions,  we  think  the  true  meaning  is,  that 
unless  the  work  was  done  more  than  three  mouths  be- 
fore the  first  attachment  it  ceases  to  exist,  but  after 
such  suit  is  commenced  it  inures  to  the  benefit  of  all 
the  creditors  provided  for,  and  it  is  then  their  suit 
whenever   they   are  made   parties   by   motion. 

We  can  only  look  at  plaintiffs'  cause  of  action  in 
this  case  then,  as  stated  in  his  declaration  prpperly 
filed,  after  he  was  admitted  as  a  party  to  the  suit; 
and  on  the  face  of  it  we  do  not  find  that  the  plain- 
tiffs have  alleged  the  facts  necessary  to  entitle  them 
to  a  lien.  They  do  not  allege  that  the  materials 
were  furnished  in  the  State;  they  claim  a  lien,  but 
do  not  show  the  facts  on  which  it  will  arise,  as  pro- 
vided by  the  statute.  Is  this  necessary  in  the  decla- 
ration? Certainly,  if  they  seek  a  lien  on  the  boat. 
And  as  this  is  a  proceeding  in  which  the  party  is 
only  in  court  as  a  party  for  enforcement  of  his  lien, 
if  he  fails  to  allege  the  facts  necessary  to  show  that 
he   had   a   lien,   and   was   therefore   entitled   to  the   ben- 
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efit  of  the  proceedings  pending,  he  has  not  entitled 
himself  to  a  judgment  in  this  special  proceeding:  J^U 
V.   MiOa  et  ah.,   9   Hum.,   632,   633. 

The  judgment  rendered  is  the  one  provided  by  the 
statute  on  defendants'  bond  given  in  pursuance  of  s. 
3555,  but  no  such  bond  appears  in  the  record.  As 
we  can  not  look  at  the  petition  or  exhibit  referred 
to  in  it,  being  void  and  not  properly  a  part  of  the 
case,  as  we  have  said,  there  is  no  evidence  whatever 
in  the  record  that  plaintiffs  were  entitled  to  the  ben- 
efit of  the  proceedings  pending  against  the  boat  in  the 
Circuit   Court. 

The  judgment  must  be  reversed  and  the  case  dis- 
missed. 


A.  Kelley  V,  James  Story. 

1.  De  Facto  Officer.    A  clerk  of  the  Circuit  Court,  whoae  term  had 

expired  but  whose  succeBsor  had  not  been  qualified,  procured  a  third 
person  to  act  for  him  in  his  absence.  This  person  had  chai^  of  the 
books  and  papers  and  transacted  the  business  of  the  office,  but  was  not 
a  deputy  dejure — a  judgment  rendered  in  said  court  was  paid  to  him. 
Heldj  a  de  faeto  deputy  and  the  payment  was  a  satisfaction  of  the 
judgment. 
Cases  cited  :  Farmers  Bank  v.  Chester ^  6  Hum.,  480 ;  VenabU  v.  Ourd,  2 
Head,  586. 

2.  Authority  to  pay  in  Confederate  Money.    The  attorney  of  the 

judgment  creditor  wrote  to  the  attorney  of  the  judgment  debtor,  Feb- 
ruary 1, 1862:  "I  write  a^ain  to  say  to  you  that  Mr.  K.  had  better 
pay  it  up  while  Mr.  S.  is  willing  to  take  currency,  for  he  is  getting 
somewhat  off  on  that  Bubjoct  and  talks  like  he  would  not  take  paper 
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much  longer/'  Soc.,  &c.  This  letter  was  shown  to  the  judgment  dehtor, 
and  on  March  3, 1862,  he  paid  the  amount  of  the  judgment  to 
the  clerk  in  "current  bank  bills  and  current  Confederate  notes." 
Confederate  notes  formed  the  bulk  of  the  currency  and  were  worth  as 
much  as  other  circulating  paper.  Held^  the  attorney's  letter  author- 
ized the  judgment  debtor  to  pay  in  Confederate  notes. 

3.  Judicial  Cognizance.    The  Court  will  not  take  judicial  cognizance  of 

the  position  of  the  lines  of  armies  in  the  field  at  any  particular  period 
of  the  war. 

4.  Practice.     Certiorari  and  Sujpemedexa.    A  petition  for  certiorari  and  «i- 

penedeas  to  quash  an  execution  upon  an  allegation  of  payment, 
was  dismissed  by  the  Circuit  Court.  On  appeal  the  judgment  was 
reversed  and  a  judgment  rendered  in  the  Supreme  Court  to  quash  the 
execution. 


FROM    MARION. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   November  Term,   1868.      W.  L.   Adams,  J. 

Hyde  for  plaintiff. 

CoLDWELL   for  defendant  in   error. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  petition  for  certiorari  and  supersedeas  to 
quash  an  execution  issued  from  the  Circuit  Court  at 
Jasper,  in  favor  of  Story,  on  a  judgment  for  $1,- 
518.30  rendered  in  that  court  on  the  9th  of  July, 
1861. 

Petition  alleges  that  Eelley  paid  the  entire  amount 
of  the  judgment  to  W.  Byrne,  then  deputy  clerk  of 
said  court,  and  took  his  receipt,  which  is  filed  as  an 
exhibit  to  his  petition. 

The   facts  on   which   the  case    turns   are  substantially 
*   as  follows  :  • 
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Thos.  H.  Coldwell  was  the  attorney  for  Story,  who 
had  obtained  the  judgment  for  him.  A.  A.  Hyde 
was  the  attorney  of  defendant  in  the  case.  On  Feb- 
ruary 1,  1862,  Coldwell  wrote  the  following  letter  to 
Hyde  : 

" Shelbyville,  Tenn.  Dear  Sir:  I  wrote  to  you 
a  few  days  since  in  regard  to  our  Kelley  debt.  I 
write  again  to  say  to  you  that  Mr.  Kelley  had  better 
pay  it  up  whilst  Mr.  Story  is  willing  to  take  cur- 
rency, for  he  is  getting  somewhat  off  on  that  subject, 
and  talks  like  he  will  not  take  paper  much  longer, 
especially  when  they  keep  him  out  of  his  money  so 
long.  I  know  it  would  be  death  to  a  man  to  have 
to   pay   gold   now." 

Mr.  Hyde  proves  that  he  received  this  letter  ten 
or  twelve  days  after  its  date;  saw  defendant  a  day  or 
two  after,  and  handed  him  the  letter;  advised  him  to 
get  up  the  paper.  He  also  proves  that  the  receipt 
exhibit  to  petition  was  in  the  handwriting  of  W. 
Byrne,  who  was  acting  as  Clerk  of  the  Circuit  Court, 
had    possession    of   the    office,   books    and    papers,   and 

was  transacting  the  business  of  the  office — A.  K. 
Alley  being  the  clerk,  whose  term  had  expired  in 
March,  1862,  but  successor  not  qualified  at  the  time, 
and   had   procured  Byrne  to  act   for  him. 

The  receipt  is  as  follows:  "Received  of  A.  Kelley, 
Jr.,  $1,584.74,  in  full  of  a  judgment,  interest  and 
costs  James  Story  obtained  against  him  at  the  July 
Term,  1861,  of  the  Circuit  Court,  the  money  paid  being 
in  current  bank  bills  and  current  Confederate  notes. 
This  3d  of   March,  1862.      W.   Byrne,   Deputy    Clerk." 
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Mr.  Byrne  proves  that  Alley  was  absent  and  had 
a  company  in  the  Confederate  service  at  Chattanooga, 
and  was  back  here  at  different  times  and  procured 
the  witness  to  attend  to  the  business  of  his  office,  and 
he  transacted  all  the  business  of  the  Circuit  Court 
Clerk  for  perhaps  a  month  and  a  half,  until  the  in- 
duction of  the  new  clerk  into  office.  He  says  he 
gave  no  bond  nor  took  any  oath.  States  that  he  has 
the  money  yet  received  from  defendant  and  tried  to 
get  it  to  Story  several  times — once  by  Mr.  Hyde, 
but  failed;  finally  went  to  Shelbyville  in  July,  1862, 
saw  plaintiff,  but  he  refused  to  take  it.  Mr.  Hyde 
proves  that  he  attempted  to  go  to  Shelbyville  with 
the  money,  but  failed  on  account  of  military  move- 
ments. 

The  first  question  is,  was  the  payment  to  Byrne 
a  proper  discharge  of  the  judgment,  regardless  of  the 
character  of   the   money   received   by   him? 

By  s.  4050  of  Code  the  clerks  of  the  several 
courts  of  this  State  have  authority  "to  receive  the 
amount  of  any  judgment  or  decree  rendered  in  the 
court  of  which  they  are  clerks,  either  before  or  after 
the   issuance  of   execution   thereon." 

By  sub-s.  4  of  section  above  quoted,  they  are  au- 
thorized to  appoint  deputies  with  full  powers  to  trans- 
sact  all  the  business  of  such  clerks;  such  deputy  first 
taking  an  oath  to  support  the  constitution  and  laws 
of  this  State,  and  faithfully  to  discharge  the  duties 
of   deputy   clerk   of   the   court   for  which   he   acts. 

It  is  admitted  that  Byrne  was  not  a  deputy  clerk 
de  jure,  but  it  is  insisted  that  he  is  a  de  facto  officer, 
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and  as  such  his  acts  valid.  Upon  well  settled  prin- 
ciples, founded  on  sound  policy  and  reason,  we  hold 
that  he  was  an  officer  de  facto,  and  his  acts  valid  as 
to  all  third  persons.  The  case  of  Farmer  and  Mer- 
chants Bank  V.  Chester,  6  Hum.,  480,  is  conclusive 
on  th'is  question.  In  that  case  the  probate  of  a  deed 
had  been  taken  by  one  Rose,  who  had  been  author- 
ized by  the  Clerk  of  County  Court  of  Shelby,  to  take 
probate  of  deeds  and  other  instruments,  but  had  never 
taken  the  oath  of  office,  nor  been  duly  qualified  as 
such  deputy.  The  act  of  1837-9,  ch.  150,  enacted 
that  the  legally  appointed  deputy  clerks  of  County 
Courts  should   have   power  to   take   probate   of  deeds. 

It  was  held  by  the  court,  that  Rose  was  a  clerk 
de  facto,  and  his  acts  as  such  valid,  although  he  was 
not  deputy  clerk  de  jure.  Judge  Wright  in  case  of 
Venule  v.  Ourd,  2  Head,  586,  says:  "No  principle 
is  better  settled  than  that  the  acts  of  an  officer  de 
facto  are  valid  when  they  concern  the  public  or  the 
rights  of  third  persons  who  have  an  interest  in  the 
act  done,  and  the  rule  has  been  adopted  to  prevent  a 
failure  of  justice."  The  rule  is  different  when  he  acts 
for  his  own  benefit,  but  when  strangers  or  the  public 
are  concerned,  who  are  presumed  to  be  ignorant  of 
the  defect  of  title  in  the  supposed  officer,  his  act 
IS    always   held   good. 

Here  the  party  was  publicly  acting  as  clerk  in  the 
office,  the  public  had  no  notice  of  the  failure  to  take 
the  oath  of  office,  and  every  reason  applies  in  fiivor 
of  the  validity  of  his  act,  to  be  found  in  any  case 
in  which   the   rule  has  been  recognized. 
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It  is   insisted^   however,   that  the   payment  to   Byrne 
was    void    because    made    in    Confederate    money,    and 
that   it   was  nol  authorized    by    the   letter   of  Coldwell, 
the   attorney  of   Story.       Coldwell's    authority    to  write  , 
the   letter  is   not  contested,    however. 

We  think  nothing  can  be  clearer  than  that  the 
letter  was  not  only  authority  to  pay  in  currency  or 
paper,  such  as  was  in  circulation  at  the  time  as  op- 
posed to  gold,  but  that  it  held  up  the  threat  of  en- 
forcing the  collection  of  the  judgment  in  gold  if  the 
party  did  not  get  up  the  "paper,^*  in  the  language  of 
the  letter.  And  when  we  consider  the  fact  that  Con- 
federate money  was  passing  as  current  then,  as  proven, 
"as  any  other  paper,"  and  "much  more  of  it  in  cir- 
culation," we  think  the  letter,  fairly  construed  in  con- 
nection with  the  surrounding  facts,  authorized  the  pay- 
ment in  Confederate  money,  and  that  such  was  the 
expectation  of  the  parties  at  the  time  we  have  no 
doubt.  If  bank  paper  had  been  intended,  it  would 
have  so  stated  ^in  the  letter  distinctly.  We  must  con- 
strue the  language  and  give  effect  to  the  act  of  the 
parties  in  the  sense  intended  by  them  at  the  time, 
and   not   in   the   light   of  subsequent  events. 

Several  other  questions  have  been  presented  in  ar- 
gument, which  we  need  not  notice  at  any  length.  It 
is  insisted  that  we  can  judicially  know  that  the  Fed- 
eral lines  extended  between  Shelbyville  and  Jasper 
very  soon  after  this  payment  was  made,  and  that  then 
it  was  unlawful  to  pay  the  money  to  Story.  This 
principle  has  no  application  to  the  case.  It  was  paid 
to   the   proper   officer,   and    in     the    question    of   proper 
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diligence  on  the  part  of  such  officer  who  might  be 
sued  for  not  paying  over  the  money  to  Story,  the 
question  might  be  raised;  but  as  to  the  payment  in 
this  case  it  has  no  application.  In  the  next  place, 
we  have  repeatedly  held  that  we  can  not  judicially 
know  where  the  lines  of  armies  in  the  field  were  at 
any  particular  period  of  the  war.  Such  facts  must 
be   proven   as  other    facts. 

The  judgment  of  the  Circuit  Court  will  be  reversed, 
and  the  court  proceeding  to  render  such  judgment  as 
the  court  below  ought  to  have  rendered,  we  hold  the 
judgment  satisfied, «  and  direct  the  execution  to  be 
quashed. 


Western  &  Atlantic  R.  R.  Co.  v.  Thos.  McElwbe 

et  al. 

1.  LlABILFTY  OF  A  RAILROAD  COMPANY  FOR  QOODfi  LoST  BY  A  CONKECT- 

INO  Like.  When  a  railroad  company  receives  goods  marked  and  des- 
tined to  a  point  beyond  the  terminus  of  its  own  line,  and  does  not  ex- 
preesly  limit  its  liability  to  carrying  the  goods  to  that  termmus,  and 
delivering  them  to  the  connecting  line,  it,  by  implication,  undertakes 
to  cause  the  goods  to  be  carried  to  their  destination  and  delivered  to 
the  consignee,  and  is  liable  for  a  failure  to  comply  with  this  implied 
contract. 

Eofi  Tnm.  &  Vcu  R.  R.  Co.  v.  Rogers,  caUe  examined  and  approved. 

^aae  cited :  Carter  &  Hough  v.  Peck,  4  Sneed,  203. 
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2.  Railroad  CoMPAinEB  have  the  power  to  contract  to  transport  goods  be- 

yond their  own  line. 

3.  Pringipai.  Ain>  Agent.    RaHfieaUicn,    The  Circuit  Judge  charged  the 

jury  that  if  the  assumed  agent "  received  the  cotton,  and  the  plain- 
tiffs assented  to  or  ratified  the  act  afterwards,  the  plaintiffs  could  not 
recover  the  value  of  the  cotton ;  but  the  proof  must  satisfy  you  that  he 
was  such  agent,  or  that  his  act  in  recovering  the  cotton  was  ratified 
or  acquiesced  in  by  the  plaintiffs.''  Held,  the  charge  was  not  accu- 
rate, nor  full  enough  under  the  circumstances.  He  should  have  ex- 
plained what  would  be  considered  a  ratification,  and  should  have  told 
the  jury  that  if  after  the  acts  of  the  assumed  agent  were  known  to  the 
plaintifTs,  they  did  not  in  a  reasonable  time  repudiate  them  they 
would  be  bound  by  them. 

4.  Same,  per  Freeman,  J.    If  the  company  should  show  that  it  was  its 

unvarying  usage  to  deliver  the  goods  at  the  terminus  of  its  road,  that 
it  only  undertook  to  transport  over  its  own  Hue,  and  that  this  fact  was 
known  to  the  shipper,  and  if,  moreover,  it  charged  the  shipper  freight, 
and  collected  it  from  him  for  transportation  over  its  own  road  only, 
these  facts  would  suffice  to  rebut  the  implied  contract. 

5.  Same,  per  Freeman,  J.    If  there  was  a  written  contract  to  deliver  the 

goods  to  the  consignees,  this  contract  would  not  be  rendered  liable  to 
be  varied  by  parol  proof  by  the  fact  that  the  receipt  was  found  in  the 
same  paper. 


FKOM    HAMILTON. 


Appeal  ID  error  from  the  judgment  of  the  Law 
Court  of  Chattanooga,  November  Term,  1870.  W.  L. 
Adams,  J. 

Baxteb,  for  plaintiff  in  error,   insisted: 

1.   It   wafi  error    in    the   Circuit  Judge   to  reAise   to 

charge  as   requested — ''That    the    plaintiff   in   error   was 

not   bound   to  deliver   the    cotton    beyond    its  own   line 

unless  a  special   contract    had    been   entered   into   to  do 

so^' :    citing  Jamison  v.  Camden  &  Amboy  Jtailmay,   note 

to   Bed.   on   Rail,    282,   ''affirmed   by   this   court    in    an 
14 
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unreported  decision  in  case  of  Western  and  Atlantic 
Railroad  v.  John  L.  Hurd,  decided  three  years  since." 
2.  What  constitutes  an  agency  is  a  matter  of  law. 
It  was  the  duty  of  the  court  to  explain  to  the  jury, 
with  reference  to  the  facts  as  proven,  what  constitutes 
an  agency,  and  what  acts  or  failure  to  act  would 
amount  to  a  ratification,  and  be  equivalent  to  an 
original   authority. 

S.  A.  Key  for  plaintiff  in  error,  insisted  that  there 
is   no  substantial   error   in   the   record. 

The  plaintiff  in  error  is  liable  upon  its  receipt: 
3.  T.,  Va.  &  Ga.  R.  R.  v.  HartseU  &  Rogers^  decided 
at  the     present  term   of  this  court. 

Or  if  the  proof  is  not  sufficient  to  bring  this  case 
within  the  doctrine  there  laid  down,  the  plaintiff  in 
error  is  liable  under  the  principle  settled  in  the  case 
of  the  E.  T.  &  Ga.  R.  R.  v.  Nelson,  1  Col.,  282; 
Dean  v.  Vaccaro  &    Co,,   2   Head,   488. 

The  plaintiff,  after  the  tender  of  the  cotton,  if 
any  made,  to  the  East  Tennessee  and  Georgia  Rail- 
road, should  have  stored  it  and  given  notice  to 
the  consignee  or  consignor.  "The  liability  attached 
when  the  railroad  undertook  of  its  own  accord  to 
carry   it  back   to   Atlanta. 

The   question   of  the   agency   of  McCroskey   was  on" 

for  the  jury. 

J.  H.  Gaut  for  defendant  in  error,  cited  Ang.  A 
Ames  on  Carriers,  s.  95,  n.  2,  175,  281,  282,  as  to  the 
obligation  resting  on  the  carrier  to  deliver  the  goods 
to  the   consignee   beyond   the   terminus  of  his  own  line. 
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Freeman,   J.,  delivered  the   opinion   of  the   court/ 

This  action  was  brought  to  recover  twenty-six  bales 
of  cotton  shipped  in  1862  by  McElwee  &  Isbell — the 
last  of  whom  is  dead,  and  Gaut  is  his  administrator — 
from  Atlanta,  Georgia,  consigned  to  the  firm  at  Athens, 
Tennessee. 

There  are  four  counts  in  the  declaration.  The  first 
IS  for  failure  to  deliver  thirty  bales  of  cotton  at  Dalton, 
Georgia,  shipped  from  Atlanta;  but  that  the  said  cot- 
ton was  carried  back  from  this  point  to  Atlanta,  and 
there   detained   till   lost. 

The  second  is.  substantially  the  same,  varying  the 
cause  of  action  by  alleging  a  contract  to  deliver  to  East 
Tennessee,  Virginia,  and  Georgia  Railroad,  at  Dalton, 
in  a  reasonable  time,  and  a  failure  to  deliver  within 
a   reasonable   time   or   any   other  time. 

The  third  is  a  count  in  trover,  alleging  conversion 
and  wrongfully  disposing  of  twenty-six  bales  of  cotton, 
property   of  plaintiff,   to   his   damage,   etc. 

The  fourth  count  alleges  that  defendants  were,  com- 
mon carriers,  and  received  the  cotton  at  Atlanta,  Ga.,  to 
be  carried  to  Athens,  Tenn.,  it  being  consigned  to  said 
McElwee  &  Isbell  at  the  last  named  place;  alleges  a 
failure  to  do  so  or  to  store  the  same  away  at  Dalton, 
Ga.,  that  being  the  end  or  terminus  of  the  East  Ten- 
nessee and  Georgia  Railroad  that  runs  from  Dalton  to 
Athens,  and  connects  at  Dalton,  Ga.,  with  defendant 
said  Western  and  Atlantic  Road;  or  to  deliver 
the  same  cotton  to  the  East  Tennessee  and  Georgia 
Railroad   Company,   to   be   shipped   to  Athens,  Tenn.,  to 
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plaintiff;  but  without  that  authority  from  McElwee  & 
Isbell,  or  any  ope  authorized  to  act  for  them,  the  com- 
pany run  the  cotton  back  to  Atlanta,  and  so  carelessly 
managed  it  that  the  same  was  lost,  and  plaintiff  deprived 
of  large   profits,   etc. 

The  defendant  pleaded  not  guilty,  and  statute  of 
limitations.  The  last  plea  having  been  demurred  to, 
and   demurrer   sustained,    need   not  be   further   noticed. 

The  facts  are,  that  one  McCrosky,  the  agent  of 
McElwee  &  Isbell  at  Atlanta,  shipped  the  cotton  on 
the  defendants'  road  at  Atlanta  in  the  fall  of  1862, 
consigned  to  said  firm  of  McElwee  &  Isbell  at 
Athens,  Tennessee;  some  four  or  five  days  after  this 
he  was  informed  by  the  agent  of  the  railroad  that 
the  cotton  had  been  brought  back  to  Atlanta,  because 
Gov.  Brown,  of  Georgia,  had  issued  an  order  forbid- 
ding  cotton   to   be   shipped   over   the   road. 

The  agent  of  the  railroad  told  McCrosky  that  he 
must  take  the  cotton  from  the  depot,  which  he 
did,  and  stored  it  in  a  warehouse  at  Atlanta,  where 
it  was   kept  till   September,   1864,  when   it   was  burned. 

« 

McCrosky  states  that  he  tried  several  times  to  ship 
the  cotton  afterwards,  but  the  railroad  company  refused 
to  receive  it.  It  is  also  shown  that  the  Western  and 
Atlantic  Road  shipped  cotton  as  long  as  the  East 
Tennessee  and  Virginia  Road  would  receive  it  and 
forward  it.  The  agent  or  book-keeper  states  that  all  6ot- 
ton  that  was  returned  from  Dalton  was  tendered  to  the 
East  Tennessee  Road  so  far  as  he  knew.  The  agent  of 
the  East  Tenneasee  and  Virginia  Road  at  Dalton  states 
in  substance   that  Gen.    E.    Kirby   Smith,  then   in  com- 
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mand  of  this  department  as  General  of  Confederate 
forces,  issued  an  order  restricting  shipments  of  cotton — 
as  may  be  inferred,  unless  under  permits — and  that 
cotton  was  sent  back,  or  refused  unless  shipped  under 
such  permits,  and  that  there  was  no  warehouse  at 
Dalton,  though  it  seems  probable  that  houses  might 
have   been   procured   in   which   to  store   the    cotton. 

Several  questions  are  raised  on  the  refusal  of  his 
Honor  the  Circuit  Judge  to  give  instructions  asked 
for  by  defendant's  counsel,  and  on  supposed  errors 
in   charges  actually   given   to   the  jury. 

The  first  point  which  we  notice,  and  which  has 
been  mainly  pressed  on  our  consideration  for  reversal, 
is  the  refusal  on  request  to  charge  that  the  Western 
and  Atlantic  Railroad  Company  was  not  bound  to  deliver 
the  cotton  beyond  the  lines  or  localities  of  its  carriage, 
unless   a  special   contract   had   been    made   to   do   so. 

His  Honor  charged  on  this  point  as  follows:  "If 
the  road  received  the  cotton  at  Atlanta,  to  be  by  them 
shipped  to  plaintiffs  at  Athens,  it  was  their  duty  as 
common  carriers  to  ship  it  to  them,  and  safely  deliver 
it  to  them  in  a  reasonable  time."  He  then  tells  the 
jury  if  cotton  consigned  to  plaintiffs  at  Athens,  and 
received  by  company  to  be  shipped  to  plaintifis,  it  was 
defendant's  duty  to  take  it  to  Dalton  and  deliver  to 
the  East  Tennessee  road,  to  be  by  that  road  shipped 
or  delivered  to  the  parties,  and  in  absence  of  any 
special  contract  to  the  contrary,  if  there  was  one, 
safely  deliver  it  to  the  agent  of  the  other  company, 
and  on  failure  to  deliver  to  that  company,  by  reason 
of    being    hauled    back    to    Atlanta    without    authority 
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from  plaintiffs  or  agent  authorized  to  control  the 
cotton^  and   it   was   lost|   defendant  was   liable. 

Assuming  that  the  first  point  or  paragraph  of  the 
charge  above  quoted  was  a  refusal  to  charge  as  re- 
quested, we  will  proceed  to  examine  the  soundness  of 
the  proposition  thus  presented.  Is  a  railroad  company, 
receiving  an  article  at  its  depot,  consigned  to,  and 
.shipped  to  parties  beyond  the  terminus  of  its  own 
road,  unless  a  special  contract  to  do  so  is  shown,  lia- 
ble for  failure  to  deliver  at  the  point  to  which  it  is 
consigned?  Or  is  it  only  bound  by  law,  by  reason 
of  such  receipt,  to  convey  to  the  end  of  the  company's 
own  line,  and  then  ship  on  the  other  road,  and  does 
the  liability  of  the  first  company  cease  on  delivery 
or  tender  to   the   next  connecting    line? 

On  the  question,  as  we  have  said  in  a  previous 
case  at  this  term,  there  is  much  diversity  of  opinion 
in  the  American  courts,  but  none,  as  far  as  we  have 
been  able  to  find,  in  England.  Upon  a  more  careful 
examination  of  the  authorities,  even  in  America,  we 
think  it  will  be  found  that  if  the  weight  of  authority 
in  the  United  States  is  not,  certainly  the  decided  ten- 
dency of  the  late  decisions  of  American  courts  is  in 
favor  of  the  English  rule,  and  of  an  enlarged  lia- 
bility on  the  part  of  the  company  receiving  the  goods. 
The  English  rule  is  thus  given  in  the  leading  case 
of  Muschamp  v.  Lancaster  and  Preston  Railroad  Cb., 
8  M.  &  W.,  721,  decided  in  1841,  in  an  opinion  of 
Lord  Abinger,  C.  B.,  in  Court  of  Exchequer:  "The 
question,"  he  says,  is  "whether  the  following  is  a  cor- 
rect  charge  to  the  jury:    where  a  common  carrier  takes 
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into  his  care  a  parcel  directed  to  a  particular  place, 
and  does  not  bj  express  agreement  limit  his  responsi- 
bility to  part  only  of  the  distance^  it  is  prima  facie 
evidence  of  an  undertaking  on  his  part  to  carry  the 
parcel  to  where  it  is  directed,  although  the  place  is 
beyond  the  limits  within  which  he  proposes  to  carry 
on  his  business" — and  the  court  held.it  was  a  correct 
charge.  This  case  has  been  uniformly  followed  in 
England  from  that  time  till  the  present.  See  cases 
collected  in  Smith's  Leading  Cases,  vol.  1,  part  1,  p. 
371.  The  extent  of  the  undertaking  however  might 
be  repelled  by  circumstances  showing  the  contract  to 
have  been  only  for  the  length  of  their  own  line  of 
road,  as  where  the  freight  was  only  paid  as  far  as 
the  terminus  of  their  own  road,  and  the  rest  was  to 
be  collected  on  delivery,  though  the  contrary  has  been 
held,   in   one   case   at  least,   in   England. 

We  think  the  case  of  Carter  &  Hough  v.  Pecky  4 
Sneed,  203,  -however,  is  an  emphatic  endorsement  of 
the  principle  of  the  English  rule,  and  is  the  proper 
one  in  all  such  cases.  It  is  true  in  that  case  there 
was  sold  what  is  known  as  a  through  ticket,  but  that 
was  only  evidence  of  the  undertaking  of  the  party, 
and    such     undertaking    might    equally    well    be    made 

out  by  other  fiicts.  What  then  is  the  fair  mean- 
ing of  the  undertaking  of  the  railroad  company, 
in  view  of  the  known  eouTBe  of  business,  and  the 
attending  circumstances  in  any  case  of  shipment  of 
goods  upon  one  road  to  be  transported  to  another 
point  beyond  its  terminus?  We  think  it  can  only 
be    where   no   special    contract    is    insisted    on     limiting 


216  KNOXVILLE: 


Western  &  Atlantic  Railroad  Co.  o.  Thoe.  McElwee  el  oL 

the  undertakings  that  the  party  receives  it  with  the 
obligation  to  carry  or  have  it  carried  to  its  destina- 
tion, and  that  the  recipient  knows  his  own  business 
arrangements,  and  relies  upon  the  facilities  possessed 
by  him  to  comply  with  his  undertaking.  If  he  has 
no  such  means  of  transmission,  as  is  demanded  by 
the  shipper,  it  is  his  business  to  notify  him  and  limit 
his  contract  with  him  to  the  extent  of  his  own  ca- 
pacity to  fulfil  it;  the  other  party  has  the  right  to 
rely  on  the  party  having  the  means  of  transmitting 
the  goods  to  their  destination.  By  the  fact  that  the 
goods  are  consigned  beyond  the  terminus  of  his  own 
line,  he  is  notified  of  what  the  shipper  desires  him 
to  undertake  to  do  for  him,  and  if  not  able  or  un- 
willing so  to  undertake,  it  is  but  fair  that  he  should 
be  required  to  say  so,  and  then  the  extent  of  his 
liability   be    clearly    understood. 

In  looking  into  the  American  cases,  it  will  be 
found  that  numerous  cases  have  held  as  above  indi- 
cated. In  the  case  of  Angle  &  Co,  v .  Mississippi 
Railroad,  9  Iowa,  cited  in  American  Law  Register, 
vol.  5,  Mr.  Justice  Woodward  lays  down  the  rule 
thus:  "We  are  clearly  of  the  opinion  that  where 
goods  are  delivered  to  a  railroad  company,  marked  to 
a  place  beyond  their  road,  and  unaccompanied  by  any 
direction  but  the  mark,  the  company  is  bound  to  de- 
liver according  to  the  mark,  although  parol  evidence 
is  admissible  where  receipt  is  given  to  vary  the  con- 
tract, as  it  is  only  prima  fade  evidence  from  the  re- 
ceipt that  they  undertook  to  cjirry  the  whole  way, 
and   the   company  would    be    exempt    if   an   unvarying 
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usage  to  deliver  at  the  terminus  of  their  road  was 
proved,  and  knowledge  of  such  usage  brought  home 
to  the  consignor."  This  is  a  correct  statement  of  the 
rule,  with  perhaps  the  qualification  or  explanation,  that 
if  the  receipt  given  was  not  only  a  receipt  by  which 
the  possession  of  the  goods  was  aclcnowledged,  but 
also  contained  an  express  contract  to  transport  to  des- 
tination, this  contract  would  not  be  subject  to  be 
varied  by  parol  proof,  by  reason  of  the  fact  that  the 
simple  receipt  was  found  in  the  same  paper;  and  then 
further,  that  the  unvarying  usage  spoken  of,  should 
not  only  be  that  the  road  receiving  was  in  the  habit 
of  delivering  to  the  other  road  at  the  terminus  of  its 
own  line,  but  that  it  only  undertook  to  transport  as 
far  as  its  own  line,  and  charged  to  shipper  freight 
and  collected  it  from  him  alone  for  the  transportation 
on  its  own  road.  In  other  words,  that  the  fact  that 
the  receiving  road  universally  used  the  next  connect- 
ing line  as  a  means  of  sending  the  goods  to  their 
destination  when  sent  to  points  beyond  the  terminus 
would  not  be  evidence  to  rebut  the  undertaking,  ex- 
pressed or  implied,  on  receipt  of  the  goods,  to  carry 
to  destination,  unless  it  was  shown  that  its  usage  was 
uniform  only  to  undertake  for  .  its  own  line,  and  it 
received  freight  only  for  this  service  from  the  shipper. 
It  the  receiving  road  shall  send  the  goods  on  to 
the  next  line,  and  there  receive  its  freight  from  the 
next  road,  or  by  an  arrangement  with  the  connecting 
line,  the  freight  should  be  collected  on  delivery,  and 
pro  rata  paid  to  the  first  road,  as  is  the  custom,  we 
believe,    of    perhaps     all    roads,    the     last     road   is   the 
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agent  of  the  firsts  and  not  specifically  of  the  shipper, 
and  in  that  case  is  but  the  means  used  by  the  first 
receiver  of  carrying  out  his  contract  to  carry  or  trans- 
port  to   its   destination. 

As  said  by  an  English  Judge,  ''It  is  better  that 
those  who  undertake  the  carriage  of  parcels  for  their 
mutual  benefit  should  arrange  matters  of  this  kind 
among  themselves,  and  should  be  taken  each  to  have 
made  the  others  their  agents."  We  think  this  the 
sounder  view  of  the  question,  based  on  the  general 
interests  of  trade,  and  those  engaged  in  shipping  goods 
by  this  almost  universal  means  of  transportation.  It 
would  be  exceedingly  hard  if  the  shipper  of  a  small 
but  valuable  package  at  Boston  should  be  compelled 
to  trace  the  package  from  that  point  along  all  the 
intervening  lines  over  which  it  might  possibly  pass 
in  order  to  reach  Tennessee,  in  order  to  finc^  who 
was   responsible  to   him    for   its  loss. 

It  is  said  in  argument,  however,  that  the  books 
of  each  company  would  show  the  receipt  of  the  pack- 
age. That  may  be,  and  is  true  no  doubt;  but  then 
the  books  are  their  own,  and  may  or  may  not  be 
exhibited  to  a  single  shipper,  or  may  not  possibly 
show  the  truth  of  the  case.  At  any  rate  it  would 
not  be  proper  that  the  shipper  should  be  compelled 
to  rely  on  the  evidence  to  be  furnished  by  the  com- 
pany sought  to  be  held  liable  to  sustain  his 
right.  On  the  other  hand,  it  imposes  no  hardship 
upon  the  other  roads,  because  they  are  in  constant 
communication,  interchange  business,  and  the  books  of 
the   road    originally     shipping    would    show    it   was   re- 
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oeived  by  the  other,  and  would  be  always  in  their 
possession  and  of  ready  access.  Thus  the  inconve- 
nience to  the  road  would  be  much  less  than  to  the 
single  shipper  of  a  parcel,  who  might  never  have 
another  transaction  with  any  of  the  companies  during 
his  life. 

All  hardship  apparent  in  the  rule  can  be  easily 
obviated  by  the  railroad  companies,  if  it  is  felt,  by 
making  a  special  contract,  or  giving  a  special  receipt, 
and  taking  freight  only  from  the  shipper  for  their 
own  line.  They  can  not  be  allowed  to  have  the  ad- 
vantage of  undertaking  for  their  own  benefit  to  carry 
to  the  point  of  destination,  either  expressly  or  by  fair 
implication,  and  then  escape  the  responsibility  incident 
to   the   undertaking   when   loss   occurs. 

We  need  not  notice  the  argument  made  by  the 
learned  counsel  in  the  case,  that  it  is  beyond  the  power 
of  the  company,  by  its  charter,  to-  make  the  contract 
to    transport    beyond    the    line    of  their  road,    as  it    is 

only  authorized  to  build  a  road  from  its  initial  point 
to  its  terminus  for  transportation  from  the  one  point 
to  the  other.  Suffice  it  to  say  that  (perhaps  with  one  or 
two  exceptional  cases  that  have  never  been  followed 
to  any  extent)  it  is  uniformly  held  .  that  they 
have  the  power  to  make  such  contract,  and  we 
think  the  cases  thus  holding  are  well  decided  and 
correct. 

We  will  not  go  into  a  review  of  the  cases. 
We  have  discussed  the  question  only  because  of  the 
argument  of  the  able  counsel,  who  suggested  doubts  as 
to   whether    the   principle   herein    announced    had    been 
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decided   in    the   case  of  the  East  Tennessee,  Georgia  and 
Virginia  Railroad  Co,  v.   Hdrtsell  &   Rogers, 

As  to  the  request  of  defendants'  counsel  that  the 
court  should  charge  the  jury  that  a  corporation  was 
not  liable  in  trover^  it  is  not  seriously  insisted  on  in 
argument  here,  as  we  understand  it,  and  we  need  not 
examine  the   question. 

Counsel  for  the  railroad  asked  the  court  to  charge 
in  the  third  request,  taken  in  connection  with  the  one 
preceding,  on  the  question  of  a  ratification  of  the  act 
of  McCroskey,  as  agent  in  receiving  the  cotton  back 
from  the  road  on  its  return  to  Atlanta,  and  that  if 
received  by  the  agent  and  destroyed  after  this,  the 
road   would   not  be   liable   for   value   of  the   cotton. 

The  court  refused  to  charge  as  requested,  but 
charged  on  the  question  that  if  McCroskey  received  the 
cotton,  and  plaintiffs  assented  to  or  ratified  the  a/d  aj- 
terwards,  the  plaintifife  could  not  recover  the  value  of 
the  cotton,  but  the  proof  must  satisfy  you  that  he 
was  such  agent,  or  that  his  act  in  receiving  the  cot- 
ton  was   ratified   or  acquiesced   in   by   the   plaintiff. 

This  charge  is  not  accurate  nor  full  enough,  in 
view  of  the  requests  presented.  The  court  should 
have  explained  to  the  jury  what  acts  would  constitute 
a  ratification,  it  being  a  question  or  conclusion  of  law 
in  many  cases  deducible  from  a  certain  course  of  con- 
duct. 

He  should  have  fiirther  told  them  that  the  plain- 
tiflfe  would  not  be  entitled  to  recover  if  they  found 
from  the  proof,  or  were  satisfied  from  all  the  facta 
presented   in   the  case,  that  the   plaintifis   with  a  knowl- 
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edge  of  what  had  been  done  by  their  agent,  or  as- 
sumed agent,  had  failed  after  reasonable  time  to  repu- 
diate the  act  of  McCroskey,  and  this  rule  is  especially 
applicable  in  a  case  where  the  transaction  may  turn 
out  a  profit  or  loss,  according  to  circumstances:  1 
Am.  L.  Cases,  573.  We  do  not  feel  that  the  justice 
of  the  case  as  presented  in  this  record  has  been  reached, 
and  therefore  feel  bound,  for  the  errors  indicated,  to 
reverse   and   remand   for  a   new  trial. 


Erasmus  Alley  v.  J.  M.  Carrol  et  ah. 

1.  Chakcery  PLEADrNO.  BUI  to  supply  lost  papers  and  to  hat^  the  ben^  <^  a 
/ten  aacpiXTtd  by  proceedings  in  another  case.  In  1856,  A  filed  his  bill 
against  the  administrator,  widow,  and  heirs  of  G  and  also  against  C 
to  subject  to  the  payment  of  a  judgment  against  G  certain  lands,  the 
title  to  which  was  alleged  to  have  been  vested  in  C  by  a  fraudulent 
device  concocted  between  him  and  G,  and  praying  for  writs  of  injunc- 
tion, attachment,  &c.  The  cause  was  still  pending  when  tlie  war 
commenced,  and  all  the  pleadings,  proof,  <&c.,  were  during  the  war 
lost  or  destroyed.  After  its  close  this  bill  was  filed  allying  the  fore- 
going facts,  stating  the  substance  of  the  former  bill,  answers  and  pro- 
ceedings, alleging  the  impossibility  of  supplying  the  record,  and 
praying  that  this  bill  may  be  regarded  as  in  the  nature  of  a  bill  of  re- 
vivor, and  that  complainant  may  have  the  benefit  of  the  former  pro- 
ceedings, and  of  the  lien  acquired  thereby  as  of  the  date  said  original 
bill  was  filed,  and  for  general  relief.  Neither  the  administrator  of  G 
nor  his  creditors  were  made  parties. 

Heldj  1.  A  by  his  injunction  and  attachment  had  acquired  an  in- 
choate lien  which  the  Chancery  Court  had  jurisdiction  to  preserve 
against  an  accident  occuriing  without  his  negligence  or  misconduct 

Case  cited :  Bright  v.  Neudandy  4  Sneed,  441. 
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2.  Under  the  facts  alleged  it  was  not  necessaij  to  attempt  to  supply 
the  papers  under  the  statute. 

3.  The  failure  to  make  the  administrator  and  creditors  of  G  parties 
would  have  been  fatal  on  demurrer,  but  this  ground  of  demurrer  was 
not  assigned.  However,  the  administrator  would  be  only  a  formal 
party  and  the  creditors  are  absolutely  barred,  the  bill  therefore  will 
not  be  now  dismissed  on  this  account. 

Case  cited :  Stone  v,  ^Sanders,  1  Head,  248. 
Code  cited:  Sec.  2786. 

4.  The  lien  of  the  attachment  acquired  in  the  original  suit,  which 
lien  was  perpetuated  by  this  bill,  and  the  pendency  of  the  pro- 
ceedings in  that  case,  save  the  bar  of  the  statute  of  limitations. 

2.  Same.    Same,    Dower.    The  widow  is  not  dowable  of  lands  fraudulently 
conveyed  by  her  deceased  husband. 


FROM     MARION. 

ft 

Appeal  from  the  decree  of  the  Chancery  Courts 
May  Term,  1871.  J.  B.  Hoyl,  sitting  by  inter- 
change,  Ch. 

A.  A.  Hyde  for '  complainant,   insisted, 

1.  The  demurrer  was  not  well  taken :  citing  Seat/ 
V.    Hughes,   5   Sneed,    155. 

2.  That  the  original  conveyance  to  Carrol  is  void, 
is  res  adjudicafa.  The  defendants  can  not  go  behind 
the  decree  in  the  Elizabeth  White  case :  citing  Estell 
V.  Taul,   2   Yer.,    467;    Hurst    v.   Means,   2   Sneed,   546. 

3.  Payment  of  Carrol's  bid  by  Grardenhire  raised 
a   resulting   trust  in    favor   of    the   latter. 

4.  This  is  an  equitable  estate  of  which  the  widow 
is  dowable:     citing   Code,   s.    2398. 

5.  The  widow  is  not  affected  by  the  previous 
fraudulent    conveyance    to    Carrol.       She    relies  on   the 
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resalting   trust  sinee  fairly  required:     citing   Reynolds  v. 
Vanoe,   1    Heis.,   344. 

Trewhitt  &  Sharp  for  the   widow,   insisted: 

1.  At  the  time  of  the  Master's  sale  the  arrange- 
ment was  well  understood  that  Gardenhire  should  be- 
come the  real  owner  of  the  land,  and  this  agreement 
is  in  equity  binding  on  all  the  parties  to  it:  citing 
5  Yer.  225;  4  Col.,  64;  3  Head,  363;  Wood  v.  Allv- 
son,   4  Hum.,   371. 

2.  A  trust  resulted  to  Gardenhire :  citing  McCan- 
nan  v.  Pettitt,  3  Sneed,  242;  MoffiU  v.  McDonald,  11 
Hum.,   467;    10  Hum.,   9. 

3.  Carrol  being  a  trustee,  his  possession  was  not 
adverse:  citing  10  Yer.,  382;  5  Hum.,  586;  7  Hum., 
473. 

4.  Statute  of  limitations  does  not  run  as  between 
the  widow  and  the  heir  or  his  trustee :  citing  10 
Yer.   339,   342. 

5.  In  a  case  like  this  the  statute  should  have 
been   specially   pleaded:    citing  5   Hum.,   605. 

Nash.  H.  Burt  for  Carrol,    insisted: 

"Carroll  Is  a  purchaser  at  a  Supreme  Court  sale. 
He  holds  by  deed,  and  the  proof  of  any  resulting  trust 
in  favor  of  Gardenhire  is  not  convincing  and  irre- 
fragible:  Holder  v.  Nunnelly,  2  Col.  288;  McGannon 
V.  PeUitt,  3  Sneed,  242;  Moffit  v.  McDonald,  11  Hum., 
457. 

"  A  trust  must  arise  out  of  the  relations .  between 
the  parties  and  state  of  facts  existing  at  the  time  of 
purchase,    and   not   from   matters  occurring   subsequently: 
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^foffU  V.  McDonald,  11  Hum.,  457;  Dudlejf  v.  J5o«- 
worthj    10   Hum.,   9. 

"Nor  will  a  trust  attach  in  the  person  paying  the 
money,  if  it  was  not  the  intention  of  either  party 
that  the  estate  should  vest  in  him :  2  Johns.  Ch.  Rep., 
405^10. 

"An  application  of  these  authorities  to  the  proof  in 
the  cause  will  show  that  Gardenhire  had  no  equities. 
His  creditors  can  have  no  greater  interest  in  die  prop- 
erty than  he  had :  Planters  Bank  v.  Henderson,  4 
Hum.,  75.  Gardenhire  paid  no  money  nor  property 
and    had    no   interest :    2   Story's  Equity,   Juris,  s.    1195. 

"Carrol  is  not  complainant^s  debtor,  and  complain- 
ant can  not  proceed  against  any  interest  Gardenhire 
might  have  without  administration — there  is  none — ^and 
if  there  was  the  bill  should  make  all  creditors  of 
Gardenhire   parties,    which    it   fails   to   do. 

"We  insist  complainant  has  no  debt;  if  he  had,  his 
rights  are  extinguished  by  statute:  see  3  King's  Digest 
ss.    8306,   8486. 

"Besides  the  debt  is  discharged  by  Grarden hire's 
bankruptcy,   as   the   proof   shows. 

"The  widow  can  not  complain.  If  Carrol  and 
Grardenhire  fraudulently  combined  as  charged  to  defeat 
creditors,   then    the    widow  can   not   claim. 

"There  is  no  fraud  charged  to  defeat  the  widow's 
dower. 

"The  manner  of  supplying  the  lost  record  or  sub- 
stituting lost  papers,  is  wholly  defective  and  cannot 
be  tolerated.  No  leave  of  the  court  is  obtained  and 
it   can   not    be   done    as   a   matter  of   right :     Bates  v. 
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Rvs9eUy   5*  Sneed,    222;    Graves  v.   KeaJton^   3   CoL,   8; 
GalbraJth  v.   McFarland,   5  Col.,   267. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

The  original  bill  of  Alley  is  filed  for  the  purpose 
of  enforcing  a  judgment  obtained  by  Archibald  White 
i^ainst  Thompson  Grardenhire,  in  the  Supreme  Court 
of  Tennessee  at  this  place,  in  1839,  for  about  $1,200, 
and  charged  to  have  been  assigned  in  writing  to  com- 
plainant in  1844;  and  also  to  have  satisfaction  set 
aside  that  had  been  entered  of  said  judgment  by 
reason   of  sale   of  land,   to   which   the   title    failed. 

The  bill  alleges  in  substance  that  Arch.  White  re- 
covered judgment  in  this  court  in  1839  for  about 
$1,200,  and  transferred  it  to  complainant  by  assignment 
in  writing,  about  1844;  that  an  execution,  based  on 
said  judgment,  was  levied  on  the  land  sought  to  be 
reached  by  this  bill,  the  same  bought  by  complain- 
ant, for  which  he  got  a  deed,  and  commenced  an  ac- 
tion of  ejectment  to  recover  possession,  which  ulti- 
mately failed  by  judgment  of  the  Supreme  Court  at 
this  place,  at  the  September  Term,  1855,  for  reasons 
given   in   the   opinion   found   in   3  Sneed,  110. 

The  bill  then  charges,  that  while  said  suit  was 
pending,  Elizabeth  White,  administratrix  of  James 
White,  deceased,  filed  her  bill  against  Thompson  Gard- 
enhire  the  defendant,  J.  M.  Carrol  and  others,  to 
subject  this  land,  together  with  other  lands  and  per- 
sonal property,  to  the  payment  of  a  debt  due  her  in- 
testate;  that   this   land    (the  hundred  anB  sixty  acres   in 

controversy)   had   been   conveyed   by  Thompson  Garden- 
15 
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hire  to  said  Carrol  by  deed;  dated  in  1839.  The 
bill  states  that  said  Thompson  Grardenhire  had  taken 
the  benefit  of  the  bankrupt  act  of  1840,  and  that  said 
deed  to  Carrol,  and  the  legality  and  binding  effect  of 
said  bankruptcy  were  both  investigated  in  said  suit  (as 
remembered)  by  Elizabeth  White  as  administratrix; 
both  were  declared  and  held  null  and  void;  that  the 
cause  was  so  finally  settled,  and  by  a  decree  of  the 
Supreme  Court  at  Knoxville,  in  that  case,  the  said 
one  hundred  and  sixty  acres  of  land,  with  another 
tract  which  had  been  entered  in  the  name  of  one 
Holloway,  of  sixty-four  acres,  were  ordered  to  be  sold 
to  satisfy  said  judgment.  These  two  tracts  of  land 
were  sold  by  the  clerk  of  this  court,  and  bid  off  by 
defendant  Carrol,  in  his  own  name;  but  the  bill 
alleges  "that  he  in  fact  bid  it  in  for  his  father-in- 
law,  the  said  Thompson  Gardenhire,  by  agreement  be- 
tween them,  so  as  to  cover  up  the  title  against  other 
creditors,  and  especially  against  the  debt  of  complain- 
ant; that  Carrol  was  very  poor  and  not  able  to  give 
security  at  the  time  of  his  purchase,  but  by  an  agree- 
ment between  him  and  Gardenhire  on  the  one  part, 
and  John  Hoge  and  Carrol,  his  son-in-law,  on  the 
other,  one  W.  J.  Kelly  went  on  the  note  as  security, 
with  the  understanding  that  if  the  note  was  not 
promptly  paid,  Hoge  was  to  pay  it  and  take  the 
lands. 

The  bill  further  charges,  that  by  a  subsequent  ar- 
rangement Thompson  Gardenhire  sold  said  Hoge  the 
said  64  acres  of  laid,  and  other  lots  of  land  which 
he   held   and  had   covered   up   in   the    names    of   differ- 
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ent  ones  of  his  family,  and  in  this  way  paid  off  said 
notes  of  Carrol,  and  that  in  all  this  Carrol  aided  and 
co-operated  with  Gardenhire,  and  the  known  and  ex- 
press purpose  was  to  secure  the  160  acre  tract,  (a 
choice  piece  of  land)  as  a  home  and  residence  for 
said  Gardenhire.  After  the  notes  were  paid  off,  it  is 
alleged  that  Carrol,  though  he  had  not  advanced  one 
cent  for  the  land,  procured  a  deed  from  the  clerk  of 
the  Supreme  Court  for  the  160  acres,  in-  1854,  after 
Gardenhire's  death,  who  seems  to  have  died  in  that 
year.  The  bill  charges  that  Gardenhire  continued  to 
live  on  the  land  from  the  time  of  sale  up  to  his 
death. 

The  bill  then  states,  that  after  the  failure  of  the 
ejectment  suit,  complainant  had  filed  a  bill  in  the 
Chancery  Court,  when  this  bill  was  filed  against  said 
Carrol,  the  widow  and  heirs  of  Thompson  Gardenhire, 
stating  the  foregoing  facts  substantially,  asking,  among 
other  things,  to  be  allowed  to  treat  said  judgment  as 
not  having  been  satisfied  by  Carrol,  that  the  satisfac- 
tion be  set  aside,  the  land  attached,  as  in  fact  the 
land  of  Gardenhire,  and  that  the  parties  be  enjoined 
from  conveying  or  otherwise  further  complicating  the 
title,  and  that  it  be  sold  subject  to  the  widow^s  dower, 
to  satisfy  complainant's  debt.  That  said  bill  alleges 
also,  that  his  debt  was  justly  due,  that  said  Garden- 
hire  had  no  effect**  out  of  which  it  could  be  made  ex- 
cept said  160  acres  of  land,  together  with  the  other 
charges  of  fraud  hereinbefore  stated.  This  bill  is  al- 
leged to  have  been  filed  in  the  spring  of  1856.  It 
is   alleged    that    this    bill    asked    the  sale  of    the   land 
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subject  to  the  widow's  dower,  or  to  have  it  assigned 
to  her,  and  charged  the  insolvency  of  Gardenhire,  so 
far  as  personalty  was  concerned,  (and  as  then  remem- 
bered) no  one  had  administered  on  his  estate,  but  the 
bill  charges  that  afterwards  one  Stone  did  administer, 
and  was  made  party  defendant.  It  is  then  alleged, 
that  all  proper  proceedings  were  had  to  put  said  cause 
at  issue,  the  proof  was  taken  and  the  case  ready  for 
hearing,  but  continued  from  time  to  time  by  Carrol, 
till  commencement  of  the  war,  and  that  now,  by  the 
ravages  of  war,   the   papers   were   lost. 

Complainant  alleges,  that  he  is  not  able  to  give  an 
exact  statement  of  the  charges  in  said  bill,  nor  the 
answers,  nor  of  the  proof  taken  in  the  cause,  much 
less  to  furnish  a  copy  of  either,  but  that  the  above  is  a 
substantial  statement  of  the  facts  alleged  in  the  bill, 
and  the  progress  of  the  cause  up  to  the  destruction  of 
the   papers   and   records. 

He  then  prays  that  he  may  have  leave  to  file  the 
present  bill  in  lieu  of  the  original  and  in  the  nature 
of  a  bill  of  revivor,  requiring  defendants  to  answer 
the  same,  asking  that  they  file  copies  of  the  original 
bill  if  they  have  it,  and  that  they  show  in  their  an- 
swer what  was  their  original  answer,  and  that  the 
original  attachments  and  injunction  be  held  in  full 
force  and  effect  as  if  they  had  not  been  lost,  and  for 
new  attachments  and  injunctions  to  take  effect  from 
that  time  to  hold  said  property,  and  then  prays,  as  in 
his  original  bill,  that  the  land  be  sold  subject  to  the 
widow's  dower,  and  proceeds  applied  to  payment  of 
his   debt,  and   he   be   allowed   to   take  proof,  and   prove 
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the  facts  as  in  his  original  bill^  and  for  such  other 
and   proper  relief  as  he   may   be  entitled   to. 

This  bill  was  demurred  to,  demurrer  overruled,  and 
parties  required  to  answer.  The  demurrer  raises  the 
first  question  to  be  settled. 

The  first  cause  of  demurrer  assigned  is,  that  the  bill 
shows  that  there  is  a  suit  pending  in  this  [the  Chancery] 
Court  for  the  same  subject-matter;  the  second,  that 
the  bill  shows  that  a  record  in  another  suit  for  the 
same  cause  is  lost,  and  no  steps  have  been  taken  to 
supply  the  loss;  and  third,  it  is  an  attempt  to  sup- 
ply a  lost  record  in  a  way  unknown  to  the  rules  of 
the  court   or  the   law  of  the   land. 

We  think  the  grounds  of  the  demurrer  are  not 
well  taken. 

The  bill,  it  is  true,  presents  somewhat  of  an  anoma- 
lous aspect,  but  may  be  fairly  treated  as  substantially 
a  bill  filed  to  have  the  benefit  of  a  former  lien  by 
attachment,  and  of  an  injunction,  of  which  the  party 
had  been  practically  deprived  by  accident  and  misfor- 
tune, without  blame  on  his  part,  and  also  seeking  by 
his  allegations  to  put  the  original  facts  again  at  issue, 
and  have  the  benefit  of  them,  as  between  complainant 
and  defendants,  and  a  decree,  such  as  was  sought  by 
the  former  bill.  In  the  case  of  Bright  v.  Neu'land, 
4  Sneed,  441,  a  bill  was  filed  to  enforce  the  lien  ac- 
quired by  a  judgment  creditor  by  the  levy  of  an  ex- 
ecution on  land  from  a  justice  of  the  peace,  and  to 
have  the  land  sold  in  satisfaction  of  complainants' 
debt.  The  levy  had  been  made,  the  paper  returned 
to   Circuit  Court  to  have  the   land   condemned,  but,  on 
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examination^  it  turned  out  that  the  warrant  and  note 
on  which  the  judgment  had  been  founded  could  not 
be  founds  but  had  been  either  destroyed  or  lost.  It 
was  insisted  in  this  case  that  the  loss  of  the  warrant 
might  have  been  supplied  in  a  court  of  law.  By 
causing  the  execution  to  be  levied  on  the  land,  the 
court  say  complainant  acquired  an  inchoate  lien  upon 
the  land,  which  he  was  hindered  from  perfecting  by 
the  accidental  loss,  or  wrongful  act  of  defendant,  with- 
out any  fault  on  his  part,  and  that  there  was  no 
doubt  of  the  jurisdiction  of  a  court  of  equity  to  re- 
lieve  in   such   a   case. 

We  think  the  party  in  this  case  had  by  his  at- 
tachment and  injunction  acquired  an  inchoate  lien,  de- 
pendent for  its  efifectiveness,  it  is  true,  upon  the  result 
of  the  subsequent  proceedings  to  be  had  in  the  case, 
yet  such  a  right  as  he  is  entitled  to  have  the  benefit 
of  as  against  accident,  such  as  is  charged  in  the  bill, 
where  such  accident  is  not  the  result  of  any  negli- 
gence or  misconduct  on  his  part.  As  to  the  general 
relief  sought  in  the  bill  against  the  land,  it  states  the 
complainant's  grounds,  and  gives  the  defendants  oppor- 
tunity to  answer  the  facts,  and  compel  complainant  to 
prove  them.  It  was  not  necessary  to  attempt  to  sup- 
ply the  papers  under  our  statute  upon  the  allegations 
of  this  bill,  as  it  clearly  shows  it  is  impossible  to 
have  done  so,  so  that  if  the  party  can  not  have  re- 
lief by  some  proceeding  of  the  character  here  attempted, 
he  is  deprived  of  all  remedy  by  an  inevitable  acci- 
dent over  which  he  had  no  control,  and  which  he 
could   not   have  prevented. 
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The  next  question  we  consider  is  the  rights  of 
Matilda  Grardenhire^  the  widow^  who  files  her  cross- 
bill^ which  she  afterwards,  by  supplemental  bill,  asks 
to  be  taken  as  an  original  bill  for  dower  in  the  16(' 
acres  of  land.  In  this  she  goes  on  to  state  the  for- 
mer proceedings  substantially  as  Alley  has  done  in  his 
billy  except  that  she  charges  the  fact  of  fraud  alone 
to  be  in  the  procurement  of  the  deed  by  Carrol  from 
the  Clerk  of  the  Supreme  Court  after  the  death  of 
Gardenhire  in  1854,  and  that  Gardenhire  had  paid  the 
money,  or  rather  the  sixty-four  acres  of  land  and  three 
forty-acre  tracts,  to  Hoge,  in  consideration  that  Hoge 
should  pay  the  Carrol  note  and  save  the  land  for  a 
home  fcr  Gardenhire,  and  does  not  charge  this  ar- 
rangement as  between  Carrol  and  Gardenhire  as  a 
fraudulent  device  to  cover  the  property  up  from  cred- 
itors. 

If  such  an  arrangement  is  proven,  and  the  facts 
are  that  the  Carrol  note  was  paid  by  Gardenhire^  and 
the  title  obtained  after  his  death  by  Carrol,  and  all 
this  with  the  assent  of  Carrol,  without  a  fraudulent 
purpose  as  to  creditors,  and  with  the  understanding 
that^  the  160  acres  were  to  be  thus  saved  for  a  home 
for  Gardenhire,  the  father-in-law,  Carrol  would  hold 
the  legal  title  thus  wrongfully  obtained  in  trust  for 
Gardenhire  or  his  heirs,  and  the  widow  would  be 
dowable  in  the  land.  But  on  the  contrary,  if  this 
arrangement  was  a  fraudulent  device,  as  charged  in 
Alley's  bill,  by  which  Carrol  was  to  get  the  legal 
title,  and  hold  it  in  his  name,  to  cover  the  property 
up    from     Gardenhire'fi     creditors,     and     especially   from 
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complainant  AUey^  then  the  widow^  claiming  under  and 
through  her  husband,  and  by  virtue  of  her  marital 
relation   to  him,   would   not   be   entitled   to   dower. 

As  to  whether  the  arrangement  by  which  the  note 
was  paid  by  Hoge,  and  he  received  the  64  acres  of 
land  and  three  40  acre  tracts,  was  a  fraudulent  device, 
as  between  Carrol  and  Gardenhire,  we  have  found 
much    diflBculty   in    deciding. 

The  witnesses  for  the  complainant  and  defendant, 
on  the  question  of  who  did  actually  pay  Hoge,  Grar- 
denhire  or  Carrol,  are  about  equally  divided,  each 
swearing  circumstantially  to  his  view  of  the  case,  and 
giving  other  facts  going  to  sustain  their  respective 
views.  The  witnesses  on  the  part  of  Alley  (one  of 
them,  at  least,  having  been  a  party  as  a  friend  in 
perfecting  the  arrangement,  and  in  procuring  Hoge  to 
consent  to  the  mode  of  payment  in  the  small  tracts 
of  land)  very  well  sustain  his  view  of  the  transaction 
as  to  its  details,  and  together  with  defendant  himself, 
swear  that  Carrol  had  owned  the  land  from  the 
time  of  his  purchase  under  sale  of  the  clerk  of  this 
court,  and  had  rented  it  regularly  to  (rardenhire  up 
to   his  death. 

When  we  take  into  consideration,  however,  two 
fiu^ts  in  the  record,  we  are  constrained  to  the  con- 
clusion that  the  arrangement  as  between  Grardenhire 
and  his  son-in-law  Carrol,  was  a  fraudulent  device  to 
keep  the  title  to  the  160  acres  of  land  covered  up 
from  creditors,  and  especially  from  Alley^s  debt.  It 
will  be  remembered  that  Alley  commenced  his  action  of 
ejectment  for    the    land    under    his    purchase    in   1846, 
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and  that  it  was  not  settled  till  September,  1865,  so 
that  his  contest  for  the  land  was  pending  at  the  time 
of  this  purchase  by  Carrol  in  1848,  and  arrangement 
in  1849.  And  the  other  fact,  as  appears  from  the 
record  filed,  is  that  in  the  case  of  Elizabeth  White,  adm'x, 
V.  Gardenhire,  Carrol,  ei  al,,  it  was  settled  by  final 
decree  in  this  court,  that  the  former  conveyance  of 
these  lands  to  Carrol  was  fraudulent,  as  a  device  to 
cover  up  the  property  from  Gardenhire's  creditors,  and 
that  Alley  still  had  his  debt  against  Gardenhire,  in 
the  event  he  failed  to  recover  the  land  in  the  eject- 
ment suit.  It  seems  to  us  that  the  evidence  altogether 
preponderates  in  favor  of  the  proposition  that  it  was 
understood  between  Gardenhire  and  Carrol  that  the 
title  was  to  be  kept  covered  up  in  order  that  the 
old  man  should  keep  his  home,  and  creditors  be  re- 
pelled  from   enforcing   their   claims   against   it. 

This  is  further  strengthened  by  the  fact,  that 
though  Carrol  claims  to  have  arranged  the  payment 
of  the  note  in  1849,  there  was  an  order  made 
for  his  deed  to  be  made  by  the  clerk  in  1853  only, 
and  actually  made  in  February,  1854,  Why  all  this 
delay,  and  the  title  left  in  uncertainty, — in  fact 
in  no  one  so  far  as  it  appeared  of  record  in  the 
courts  of  the  county  where  situated,  and  in  this  court 
only  a  report  showing  that  Carrol  had  bought  it,  but 
no   title   made   to    him  ? 

These  circumstances  point  to  the  fact  of  a  continu- 
ance of  a  fraudulent  design,  such  as  had  been  atr- 
tempted  in  the  former  conveyances  to  Carrol  and 
Holloway,   and   a   better   planned    and  perfected  arrange- 
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ment  for  carrying  it  out,  which  seems  to  have  been 
successful   till   the   death   of  the   old   man    in   1854. 

It  is  insisted;  however,  that  this  bill  can  not  be 
sustained  without  an  administrator  of  Gardenhire  be- 
fore  the  court,  and  that  all  the  creditors  of  Garden- 
hire  should  have  been  parties.  This  is  unquestionably 
correct,  as  a  general  proposition,  and  if  such  objection 
had  been  taken  by  demurrer,  it  would  have  been  sus- 
tained,  but  it  was   not   done. 

Shall  we  send  this  case  back  for  the  administrator 
to  be  made  a  party?  We  learn  from  the  bill  that 
he  had  removed  from  the  county  without  making  a 
settlement,  at  what  time  is  not  shown;  but  one  thing 
is  clear,  that  the  claims  of  other  creditors  are  extin- 
guished by  the  bar  of  seven  years,  that  lapse  of  time 
being  an  absolute  bar  to  the  recovery  under  act  of  1715, 
c.  48,  s.  9,  carried  into  the  Code,  s.  2786,  1  Head, 
248. 

Under  these  circumstances,  the  administrator  is 
merely  a  formal  party  and  the  creditors  could  effect 
nothing  if  made  parties,  besides  no  other  assets  are  to 
be   administered. 

As  to  the  statute,  of  limitations  to  this  claim,  in- 
sist od  on  in  argument,  suffice  it  to  say,  it  is  not 
pleaded,  nor  could  have  been  done  successfiiUy  in  this 
case,  as  the  lien  of  the  attachment  in  the  original 
bill,  and  the  pending  of  that  suit,  which  is  perpetu- 
ated  by   this  bill,   would   have   saved   bar. 

As  to  the  defense  of  bankruptcy,  urged  in  brief 
and  argument,  it  is  enough  to  say,  no  proof  is  intro- 
duced  to   sustain   it. 
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The  decree  of  the  Chancellor  is  reversed  and  decree 
entered  here  in  accordance  \vith  this  opinion^  the  costs 
to  be  paid,  one-half  out  of  proceeds  of  sale  of  land, 
balance  by  Carrol,  except  the  costs  of  Matilda  Gard- 
enhire,  incurred  by  her  cross-bill  and  amended  bill, 
which    she   will    pay. 


Daniel  Kaylor  v.  Brunswick  &  Brother. 

Practice.  CfnmijihTnenf.  From  a  judgment  rendered  against  a  garnishee 
by  a  magistrate,  the  plaintiff,  defendant,  or  garnishee  may  appeal  to 
the  Circuit  Court.  The  gami»hment  proceeding  is  not  a  distinct  suit, 
and  upon  appeal  the  defendant  may  haye  an  issue  formed  and  sub- 
mitted to  a  jury  as  tO  whether  the  original  judgment  has  been  paid. 
In  such  case,  the  execution  being  already  in  court,  a  certiorari  is  un- 
necessary. 

Case  cited :  Baldivin  et  at.  v.  Merrill^  8  Hum.,  139. 

Code^cited :  a.  3492. 


FROM    HAMILTON. 


Appeal  in  error  from  the  judgment  of  the  Law 
Court  of  Chattanooga,   November    Term,   1870.      John 

B.   HOYL,  J. 

Eakin  &  Key  for  plaintiff  in  error,  insisted  that 
the  Court  had  no  power  to  set  aside  an  order  made 
at  a  previous  term,  and  commented  on  Code^  ss.  2872, 
2877,   2878. 
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M.   H.   Clift   for  defendant    in   error^   insisted: 

1.  Immaterial  pleas  may  be  stricken  out  at  any 
time^  whether  filed  by  order  of  the  court  or  not: 
citing  Code,  s.  2882;  1  Head,  219;  8  Hum.,  26;  1 
Col.,   53. 

2.  The  appeal  was  alone  from  the  judgment  against 
the  garnishee,  and  the  original  judgment  was  not 
thereby  brought  before  the  court.  The  order  forming 
an  issue  was  therefore  void,  and  should  have  been 
disregarded:     citing     Andrews   v.     State,   2     Sneed,    550. 

3.  Garnishee's  answer  is  conclusive :  citing  Moore 
V.   Greene,   4   Hum.,    299;    6   Yerg.,    42. 

Dkaderick,   J.,  delivered  the  opinion  of    the   court. 

In  April,  1861,  defendants  in  error  recovered  against 
plaintiff  in  error  a  judgment  for  $204.50  before  a  jus- 
tice of  the   peace   in    Hamilton    county. 

In  January,  1870,  an  execution  upon  said  judg- 
ment was  issued  and  came  to  the  hands  of  the  sheriff 
of  said  county.  The  sheriff  returned  no  property 
to  be  found,  and  that  he  had  summoned  the  First 
National  Bank  at  Chattanooga  as  garnishee  to  appear 
before  the  justice  who  had  issued  the  execution,  20th 
January,    1870. 

The  bank,  by  its  cashier,  answered  that  it  was  in- 
debted to  defendant  Kaylor  in  the  sum  of  $227.61, 
and  the  justice  thereupon  rendered  judgment  against 
the  bank  for  the  amount  of  plaintiff^s  judgment  and 
interest   thereon. 

The  defendant  in  the  execution  appealed  to  the 
I^aw   Court     of    Chattanooga    at    the    February    Term, 
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1870.  A  motion  was  made  by  plaintiffs  below  for  a 
judgment^  upon  the  answer  of  the  garnishee^  against 
him^  which  was  overruled^  and  upon  motion  of  de- 
fendant the  court  directed  that  ^'an  issue  be  made  up 
to  try  whether  or  not  the  original  judgment  in  this 
case   has   been   paid/'   which   was   accordingly   done. 

At  December  Term^  1870,  the  presiding  Judge 
being  of  opinion  that  the  issue  of  record,  made  up 
at  February  Term  preceding,  was  an  immaterial  one, 
set  it  aside,  upon  application  of  plaintiffs,  and  ren- 
dered judgment  against  the  garnishee  upon  his  answer 
for  the  amount  of  plaintiff's  judgment,  and  interest  and 
costs,  reciting  in  said  jugment  the  rendition  of  the 
original  judgment  on  the  5th  of  April,  1861,  the  is- 
suance of  execution  thereon  and  summoning  of  the 
garnishee,  and  the  judgment  upon  its  answer,  and  the 
appeal   therefrom   by   defendant   Kaylor. 

Was  the  issue  made  of  record  in  the  Common  Law 
Court  an   immaterial    one? 

From  the  judgment  against  the  garnishee,  the 
plaintiff,  the  defendant,  or  the  garnishee  himself,  may 
appeal:       Code,   s.    3492. 

The  proceeding  against  the  garnishee  is  not  a  dis- 
tinct suit,  but  is  an  incidental  proceeding  in  the  orig- 
inal cause  for  the  purpose  of  obtaining  satisfaction  of 
a  subsisting  judgment  against  the  defendant.  He  is 
a  party,  and  by  the  Code,  if  dissatisfied  with  the 
judgment  against  the  garnishee,  he  may  appeal.  If 
he  may  appeal  from  a  judgment,  he  may  show  such 
judgment  to  be  erroneous,  not  by  showing  that  the 
garnishee    is    not    indebted    to    him,    but    by    showing 
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that  the  plaintiflP  has  no  right  to  apply  such  debt  to 
his  use.  If  the  original  judgment  has  been  paid, 
then  the  plaintiff  in  the  execution  has  no  right  to  a 
judgment  against,  and  satisfaction  out  of,  the  garnishee. 
And  why  may  not  this  fact  be  shown,  when  all  the 
parties  in  interest  are  before  the  court?  What  neces- 
sity is  there  for  an  independent  proceeding  by  cer- 
tiorari and  sfitpersedeaSy  when  the  execution,  sought  to 
be  quashed  upon  the  ground  that  it  has  been  paid,  is 
already   in    court? 

Where  an  execution  which  is  alleged  to  have  been 
paid,  has  been  issued,  and  has  been  levied,  or  is 
about  to  be  levied,  upon  the  defendant's  property,  the 
certiorari  is  the  proper  process  to  bring  it  into  court 
for  the  purpose  of  having  it  quashed;  and  the  «w- 
persedeas  is  used  to  stay  its  levy  until  the  question  of 
its   satisfaction   is   determined. 

An  issue  may  be  submitted  to  a  jury  to  determine 
whether  the  execution  has  been  satisfied  in  whole  or 
in   part. 

In  Baldwin  &  Campbell  v.  Merrill j  8  Hum.,  139, 
a  judgment  was  rendered  against  defendant,  and  also 
against  a  garnishee,  and  the  defendant  in  the  execu- 
tion filed  his  petition  in  the  Circuit  Court  to  have  an 
execution  which  was  levied  upon  the  property  of  the 
garnishee,  as  well  as  the  former  execution  against  him- 
self,  superseded   and  quashed. 

It  was  held  in  that  case  that  the  defendant  in  the 
original  execution,  being  the  only  {)erson  injured — for 
it  io  immaterial  to  the  garnishee,  to  whom  he  pays 
his  acknowledged   indebtedness — had   the  right   to   apply 
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to  have  the  execution  against  the  garnishee  quashed, 
and  that  it  was  proper  practice  to  submit  the  ques- 
tion to  a  jury  to  determine  as  to  whether  the  execu- 
tion against  the  defendant  had  been  paid,  and  if  paid 
the  garnishee  must  be  discharged,  notwithstanding  he 
might  answer  that  he  was  indebted  to  the  execution 
debtor,  for  the  right  of  plaintiff  to  a  judgment  against 
the  garnishee  is  dependent  upon  his  having  an  unsat- 
isfied  and   subsisting  judgment   against   the   defendant. 

In  this  case  the  execution  against  defendant  is  in 
the  record  as  part  of  this  cause,  brought  up  by  the 
appeal  from  the  justice's  judgment  against  the  garnishee, 
with  the  other  proceedings  against  him  properly 
brought  up,  for  without  it  the  sheriff's  summons  of 
the  garnishee   would   have    been   a   nullity. 

The  appeal,  then,  has  performed  the  office  which 
18  usually  accomplished  by  the  certiorari,  which  issues 
ordinarily  after  the  issuance  and  before  the  return  of 
the  execution.  It  would  therefore  be  a  needless  cer- 
emony to  issue  a  certiorari  to  bring  into  court  an  ex- 
ecution already  there,  for  this  is  the  sole  office  of  the 
certiorari  in   such   cases. 

It  follows  that  the  judgment  of  the  court  below, 
in  setting  aside  the  former  order  of  the  court  direct- 
ing an  issue  as  to  the  satisfaction  of  the  execution, 
was  erroneous,  and  must  b^  reversed,  and  the  cause 
be  remanded  to  be  proceeded  in,  in  conformity  with 
this  opinion. 
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Nancy  J.  Johnson  et  cd,  v.  Martha  G.  Johnson  d  als. 

1.  Guardian  Bond.     Rdeam  of  surety.    The  sarety  on  a  guardian's  bond 

is  not  exonerated  from  liabilitj  unless  the  record  of  the  County  Coun 
shows  that  the  application  by  the  surety  to  be  released  wag  made  in 
one  of  the  two  modes  designated  by  the  statute,  and  that  a  new  bond 
with  satisf)ictory  security  had  been  executed  and  accepted. 
Case  cited  :     Hickeraan  v.  Price,  2  Heis.,  623. 

Code  cited :  ss.  3673,  3675. 

2.  Same.     Gompoujid  interest.    The  guardian  in  this  case  wa«  not  charged 

compound  interest,  although  the  fund  had  been  appropriated  to  her 
own  use  no  intention  to  commit  a  fraud  appearing. 


FROM   ANDERSON. 


Appeal  from  the  decree  of  the  Chancery  Court, 
May   Term,   1870.     O.   P.   Temple,   Ch. 

Chas.  D.  McGuffey   for  complainants. 

J.  R.  Cocke,  Henry  R.  Gibson  and  D.  K.  Young 
for  defendants. 

Deaderick,  J.,  delivered  the  opinion  of  the  court. 

At  the  September  Term,  1862,  of  the  County  Court 
of  Anderson  county,  Martha  G.  Johnson  was  appointed 
guardian  of  her  four  minor  children,  who  are  the 
complainants   in   this  cause. 

She  executed  bond  in  the  usual  form  in  the  pen- 
alty of  $2,200,  bearing  date  1st  day  of  September, 
1862,  with  defendants  Calvin  Johnson  and  William 
Cross  as  her  sureties,  and  was  duly  qualified  as  guar- 
dian. 
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The  records  of  the  County  Court  of  Andei^son 
county   show  the   foregoing  facts. 

There  also  appears  to  have  been  executed  on  the 
3d  of  November,  1862,  another  bond  similar  and  in- 
deed almost  indentical  in  its  provisions  with  the  bond 
of  Ist  of  September.  The  differences  are  that  the 
last  named  bond  is  in  the  penalty  of  $2,000  instead 
of  $2,200,  and  is  signed  by  Martha  Johnson,  and  E. 
C.  Scaibrough   and  W.    W.   Talley   as  her  sureties. 

The  record  of  the  County  Court  makes  no  mention 
of  this  last  named  bond,  which  the  clerk  certifies  to 
be  a  true   copy   as  appears  of   record  in   his  office. 

As  guardian,  Martha  6.  received  on  the  first  of 
September,  1862,  the  day  of  her  appointment,  from 
Calvin  Johnson,  the  executor  of  her  deceased  husband, 
the  sum   of   $1,086.12. 

This  sum  she  has  failed  to  account  for.  The  evi- 
dence satis&ctorily  shows  that  she  has  applied  it  to 
her  personal  uses,  and  is  now  wholly  unable  to  re- 
fund it.  It  is  insisted  that  she  should  have  credit 
for  the  maintenance  and  support  of  the  complainants, 
but  from  the  proof  in  the  case  it  is  manifest  that 
she  has  not  contributed  to  their  support  since  her  ap- 
pointment as  guardian,  nor  does  it  appear  that  they 
have  been  a  charge  upon  her  at  any  time  since  the 
death  of    their   father. 

The  County  Court  record  shows  that  Calvin  John- 
son and  Wm.  Cross,  the  sureties  on  the  bond,  are 
liable  for  the  failure  of  their  principal  faithfully  to 
discharge    her    trust,   unless    released    by   the   execution 

of    the     bond    with     new    sureties    on    the    3d    of   No- 
16 
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vember^  1862.  Section  3672  of  the  Code  authorises  a 
surety  of  a  guardian  who  desires  to  be  released  to  file 
his  petition  in  writing  in  the  County  Court,  By 
s.  3673,  upon  notice  of  such  petition  the  County 
Court  will  compel  the  principal  to  give  other  security. 
By  8.  3676,  upon  public  or  private  application  of 
any  surety,  if  the  principal  consents  to  give  a  new 
bond  with  satisfactory  security,  it  may  be  taken  with- 
out further  proceedings  with  the  same  effect  as  if 
executed   upon   order. 

A  surety  may  be  released  upon  petition  and  notice, 
or  by  consent  of  the  principal  he  may  apply  to  the 
court  without  petition  or  notice,  to  be  released  upon 
the  execution  of   a  new   bond  with   satisfitctory  security. 

But  in  order  to  his  release,  the  record  of  the 
County  Court  should  show  that  the  application  by  the 
surety  had  been  made  in  one  of  the  two  modes  de- 
signated by  the  statute,  and  that  the  new  bond  with 
satisfactory   security  had  been   executed   and  accepted. 

In  the  case  of  Hickerson  v.  Price^  2  Heis.,  623, 
which  was  a  proceeding  to  release  the  sureties  of  a 
clerk  and  master,  the  court  say,  'Hhis  being  a  sum- 
mary proceeding,  every  fact  necessary  to  confer  juris- 
diction should  be  recited  in  the  decree  or  judgment 
a^ccepting  the  new  and  exonerating  the  original  sure- 
ties.^' 

In  this  case  we  have  no  order  nor  judgment  of 
the  court  accepting  the  new  or  exonerating  the  ori- 
ginal sureties;  no  order  nor  other  recital  to  show  that 
the  sureties  in  the  original  bond  made  application  to 
be    released,   or   that   the    new    bond   and    new   sureties 
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were  satis&ctory   to   or  accepted    by  the   County   Court. 

Under  these  circumstances  we  hold  the  original 
sureties  were  not  released^  nor  are  the  sureties  in  the 
last  bond  liable,  there  being  no  order  of  the  County 
Court  releasing  the  sureties  of  the  first  bond^  nor  ac- 
cepting the  bond  of   November  3,   1862. 

The  fund  was  used  by  the  guardian  to  pay  for 
negroes  she  had  purchased  at  a  time  when  she  sup- 
posed she  could  repay  the  amount  used,  but  the  events 
of  the  late  civil  war  put  it  out  of  her  power  to  re- 
fund it.  She  received  the  money  while  the  war  was 
flagrant,  its  investment  in  negroes  was  unfortunate  and 
unauthorized,  but  as  we  do  not  see  that  any  fraud 
was  intended,  we  do  not  think  it  a  proper  case  for 
the  allowance  of   compound   interest. 

The  decree  of  the  Chancellor  will  be  modified,  and 
a  decree  will  be  rendered  here  against  the  guardian 
and  Johnson  and  Cross,  her  sureties,  for  $1,086.12,  with 
simple  interest  thereon   from  September   1,   1862. 
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^  William  Gikdner  d  ah  r.   A.  J.  Taylob. 

1.  False  Imprisonment.    E/oidemx.    Where  several  persons  are  charged, 

in  an  action  for  false  imprisonment,  with  having  aided  and  abetted 
in  making  an  unlawful  arrest,  it  i^  error  to  exclude  from  the  jniy, 
evidence  tending  to  show  the  purpose  with  which  the  defendant  went 
to  the  place  where  the  arrest  was  made. 

2.  Same.    Damage*.    Although  the  jury  are  the  exclusive  judges  of  the 

amount  of  damages,  yet  in  ascertaining  this  they  are  bound  to  be 
governed  by  the  evidence.  It  is  error,  therefore,  to  instruct  the  jury 
without  more,  that  '*  they  are  the  exclusive  judges  of  the  amount  of 
damages,  and  might  allow  any  sum  they  might  agree  upon,  not 
exceeding  the  amount  claimed  in  the  declaration." 


FROM    KNOX. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  February  Term,   1867.     E.   T.   Hall,   J. 

J.  R.  Cooke  for  plaintiff  in  error,  cited,  1  GreenL 
Ev.,  8.  161;  1  Phillips'  Ev.,  p.  88.  Upon  the  ques- 
tion of  damages  he  cited,  2  GreenL  Ev.,  s.  253;  2 
Bl.   Com.,   438;   1    Meigs'   Dig.,   s.    715. 

Nelson^  J.^  being  incompetent  did  not  sit. 

Nicholson^  C.  J.,  delivered  the  opinion  of  the 
oourt. 

This  is  an  action  for  false  imprisonment,  commenced 
in  the  Circuit  Court  of  Knox  county  by  A.  J.  Tay- 
lor against  William  Girdner,  and  eight  others.  The 
declaration   avers  that  defendants  arrested    or    procured 
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to  be  arrested^  the  plaintiff^  and  that  he  was  illegally 
held  under  arrest  for  one  hundred  days.  The  plea 
was   "not   guilty.'' 

The  evidence  shows  that  Taylor  was  arrested  by  a 
squad  of  rebel  soldiers^  under  the  command  of  Capt. 
Fry  and  Lieut.  Bumbough^  and  that  soon  after  the 
arrest  defendants,  who  were  citizens,  were  seen  in 
company  with  the  soldiers  having  plaintiff  as  a  pris- 
oner. No  active  participation  of  the  defendants  in 
the  arrest,  or  in  guarding  the  plaintiff  as  a  prisoner 
was  shown,  but  their  guilt  was  sought  to  be  inferred 
from  their  presence,  some  having  arms,  and  from  their 
manifesting  no  dissent  from  the  detention  of  plaintiff 
as  a  prisoner,  and  from  the  fact  that  they  were  rebel 
sympathizers.  The  defense  sought  to  be  made  by  de- 
fendants was,  that  they  were  citizens  living  in  the  neigh- 
borhood ;  that  a  rumor  had  reached  them  at  their 
homes  on  the  morning  of  the  day  of  the  arrest  that 
Capt.  Fry  and  his  men  were  committing  depredations, 
burning  houses,  taking  stock,  insulting  women,  &c.,  in 
a  section  of  the  neighborhood  known  as  Germany; 
that  they  hastened  to  the  place  where  the  depredations 
were  said  to  have  been  committed,  for  the  purpose  of 
finding  Capt.  Fry,  and  using  their  influence  with  him 
to  cease  his  violent  measures;  that  when  they  found 
him,  he  had  already  arrested  plaintiff,  and  that  they 
were  present  for  no  other  purpose  than  to  stop  the 
depredations  and  violence  of  Capt.  Fry  and  his  men. 
To  sustain  this  defense,  defendants  offered  the  deposi- 
tions of  Devault  and  others,  who  stated  they  were  in 
company   with  defendants  on  the  morning  of  the   arrest^ 
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and  that  they  ^^went  over  there  on   a  report  that  they 
(Fry   and    his    squad)   were    burning    houses,    and    that 
there   was  great   distress  among  women    and    children." 
Devault  said,  "I  am   not  certain  that    the    report  was 
that  they   were   burning  up  women   and   children.       Mr. 
Link    (one    of   the    defendants)    came    along    and    we 
thought   we   would    go   over  there   and   see,   and    so   we 
started.*'       This  evidence   was  objected  to  by  the  plain- 
tiff and   excluded   by   the    court.       This   was    erroneous. 
The  competency  of  the  evidence  is  obvious:   1  Greenl., 
8.   101.       But    it    18    argued    that  it   was    properly   re- 
jected because  of  its  irrelevancy.      To  assume  that  the 
evidence   was  irrelevant,  is  to    assume   the   fact   that  the 
defendants    after    reaching     the     place    of     the    arrest 
changed   the   purpose   with   which   they   went  there,  and 
became    active    participants     in    the    illegal    proceeding, 
and    because    they    did    so    actively   participate,   that    it 
was    irrelevant    to    show    the     innocent     purpose     with 
which   they   went  to   the   place.       This  was  an   infringe- 
ment   of    the    province   of    the  jury,   whose   business   it 
was  to   determine   the   fact  whether   the  defendants  went 
with    an    innocent    purpose,    and    if    so,    whether    they 
afterwards    changed     that    purpose    and    became    guilty 
participants    in    the     illegal    arrest    and     imprisonment. 
The  evidence   was    not   only   relevant    but    material     to 
the   issue.       The    charge   of  the   Judge    on    the    subject 
of   damages  was    erroneous.      He    told    the    jury    that 
"they    were    the    exclusive    judges    of   the    amount    of 
damages,   and   might    allow   any   sum    they   might  agree 
upon,   not  exceeding   the   amount  claimed   in   the   decla- 
i-ation."      While  it  is  true  that  the  jury  is  the  exclusive 
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judge  as  to  the  amount  of  damages,  yet  in  aaoertain- 
ing  this  amount  they  are  bound  to  be  governed  by 
the  evidence,  and  not  by  their  mere  discretion  unin- 
fluenced by  the  facts  in  proof.  It  was  error  to  leave 
the  jury  to  follow  their  own  passions,  or  prejudices, 
or  preferences,  or  sympathies,  without  regard  to  the 
damages  as   indicated  by   the   evidence. 

For  these  ^errors   the  judgment   is   reversed. 


W.  N.  Maxwell,  Adm'r,  v.  Sbth  Lea. 

DiBCXiiraiinJAHCB.  H%oUu»  in  proeea,  Sammong  was  imued  against  A,  re- 
turnable to  the  June  Term  of  the  court,  and  at  the  same  time  an  an- 
cillary attachment  was  issued  and  levied  on  his  land.  The  summons 
was  not  seryed,  and  no  alias  was  issued  at  the  June  Term.  Before 
the  next  (October)  term  A  died.  At  the  October  Term  his  death  was 
proved,  and  set.  fa.  issued,  and  was  regularly  served  on  B,  A's  admin- 
istrator. Judgment  by  default  was  afterwards  taken,  a  writ  of  in- 
inqniry  awarded  and  executed  and  judgment  rendered. 

Held,  1.  The  suit  against  A  was  discontinued  at  his  death.  There 
was  no  suit  pending,  and  the  sei.  /a.  and  proceedings  thereon  were  a 
nullity. 

2.  The  levy  of  the  ancillary  attachment  could  not  obviate  this  ooti- 
seqnence ;  it  was  not  leading  process  but  a  mere  incident,  and  went 
with  the  suit. 

Oases  cited :  AnMtrcng  v.  Harrmm^  1  Head,  381 ;  thugktrty  v.  Skotm,  1 
Heis.,  302;  J<meB  t.  Ghud,  4  Col.,  236;  Qibwn  v.  Corroa,  1  Heis.,  23. 
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Writ    of   error    to    the    Circuit    Court,  June  Term, 
1868.      E.  T.  Hall.  J. 
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Baxter  &  Champion  for  plaintiff  in  error. 

J.  R.  Cocke,  George  Andrews  and  Washburn 
for  defendant   in    error. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

James  Smith  was  one  of  the  defendants  below  in 
the  case  of  Bnrwell  Budgett  and  others  against  Seth 
Lea,  in  which  the  opinion  of  the  court  has  just  been 
given.  Maxwell,  the  administrator  of  Smith,  brings 
the  cause  here  by  writ  of  error,  and  seeks  a  reversal 
upon  the  ground  that  before  the  death  of  Smith  the 
cause  had  been  discontinued  as  to  him;  and,  therefore, 
that  the  subsequent  proceedings  against  him  as  admin- 
istrator, by  scire  facias,  and  the  final  judgment  on 
the  verdict  of  the  jury,  are  all  erroneous.  The  facts 
on  which  this  question  is  raised  are  these:  The 
summons  issued  against  Smith  and  others  on  the  5th 
of  June,  1865.  On  the  same  day  an  ancillary  at- 
tachment issued,  which  was  levied  on  Smith's  land  on 
the  6th  of  June,  1865.  The  summons*  was  not  ex- 
ecuted on  Smith.  It  was  returnable  to  the  June 
Term,  1865.  At  that  term  no  cUias  summons  was 
issued  for  Smith.  Before  the  next  term,  which  was 
in  October,  1866,  Smith  had  died.  His  death  wajs 
suggested  and  proved  at  the  October  Term,  when 
scire  fadoA  was  awarded  to  warn  W.  A.  Maxwell,  his 
administrator,  to  appear  and  show  cause  why  the  suit 
pending  against  his  intestate  Smith  should  not  be  re- 
vived  in   his   name.       At   the    June  Term,   1866,   upon 
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service  of  the  scire  facias,  the  suit  was  revived  in  the 
name  of  Maxwell.  At  the  same  time  the  declaration 
was  filed,  and  at  the  June  Term,  1868,  judgment  by 
default  was  taken,  against  Maxwell,  administrator  of 
Smith,  and  the  damages  inquired  of  and  assessed  by 
the  same  jury  which  tried  the  issue  as  to  Budgett 
and   others. 

It  thus  appears  that  the  original  summons  was  re- 
turnable to  the  June  Term,  1865,  of  the  court,  and 
that  it  was  not  executed.  It  further  appears  that  no 
alias  summons  issued  during  that  term,  and  that  Smith 
died  before  the  succeeding  term,  which  was  held  in  Octo- 
ber, 1865.  It  is  clear,  therefore,  uj)on  the  authori- 
ties, that  at  the  close  of  the  June  Term,  1865,  the 
cause  was  discontinued  as  to  Smith,  and  that  at  the 
October  Term,  1865,  when  scire  facias  was  ordered  to 
bring  in  Maxwell,  his  administrator,  the  cause  had 
been  discontinued  as  to  Smith:  Anastrong  v.  Harrison, 
1    Head,   381 ;   Dougherty   v.   Shown,   1    Heis.,   302. 

Nor  is  this  consequence  avoided  by  the  fact  that 
at  the  same  time  that  the  summons  issued,  an  ancil- 
lary attachment  issued,  which  was  levied  on  Smith's 
land.  The  summons  was  the  leading  process,  and 
when  the  cause  was  discontinued  by  a  failure  to  issue 
an  alia^  summons,  the  ancillary  attachment,  which  was 
a  mere  incident  to  the  summons,  was  discontinued 
along  with  it:  Jones  v.  Qoud,  4  Col.,  236;  Gibson  v. 
Carroll,   1   Heis.,   23. 

Nor  is  the  consequence  of  the  discontinuance 
avoided  by  the  judgment  by  default  against  Maxwell 
as    administrator    upon    the    return   of    the   scire    faunas. 
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At  the  time  the  scire  facias  was  ordered  to  notify 
Maxwell^  there  was  no  cause  pending  against  his 
intestate  Smith.  His  failure  to  appear  and  plead  to 
the  scire  fadas,  the  &ct  that  there  ,wa6  no  suit  pend- 
ing against  his  intestate  can  have  no  effect^  for  the 
reason  that  the  scire  facias  itself  was  a  nullity.  It  fol- 
lows that  judgment  rendered  against  Maxwell  as  ad- 
ministrator of  Smith  was  erroneous^  and  the  same  is 
reversed   and   the  cause   is   dismissed. 


William   Melton  v.  W.  H.  Edwards. 

1.  Certiorari.    Becisans  omgTied  for  failing  to  appeal,    A  petition  for  a 

certiorari  shows  sufficient  ground  for  not  appealing  which  states  that 
the  defendant  claimed  to  be  a  special  depot j  internal  revenue  collector 
of  the  United  States,  and  that  one  C  attended  the  trial,  and  by  threats 
and  menaces  and  statements  that  any  one  who  should  become  peti- 
tioner's surety  on  the  appeal  bond  would  be  guilty  of  a  high  crime 
against  the  United  States,  deterred  petitioner's  friends  from  going  on 
his  bond. 

2.  Same.    A  petition  for  certiorari  shows  merits  which  states  that  petition- 

er's property  was  seized  by  the  defendant,  claiming  to  be  a  special 
deputy  internal  revenue  collector,  to  satisfy  a  tax  assessed  against  a 
third  person,  and  that  the  defendant  was  not  in  fact  a  lawful  officer. 

3.  Same.    Motion  to  dismisa.    It  is  the  duty  of  the  counsel  to  state  upon  the 

record  the  grounds  upon  which  he  moves  to'  dismiss  a  petition  for  eer* 
^tomrt,  and  it  is  the  duty  of  the  court  to  put  upon  the  record  the 
ground  upon  which  the  petition  is  dismisiied. 
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4.  Sams.  /Sbne.  The)Sa/  of  the  Jadge  ordered  the  writs  to  iasae  upon 
petitioner's  giving  bond  and  security.  The  petioner  in  fact  filed  the 
paaper's  oath.  The  ground  of  the  motion  to  dismiss  was  not  specified. 
Hddy  the  court  are  not  authorized  to  presume  that  the  motion  rested 
on  this  ground ;  besides,  a  failure  to  notify  petitioner  of  any  objec- 
tion to  the  pauper's  oath  at  the  time  was  a  waiver  of  the  objection, 
and  it  is  too  late  to  make  it  in  the  Supreme  Court. 


FBOM     ANDEBSON. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  March  Term,   1871.      E.  T.  Hall,  J. 

No  counsel   marked  for  either  party. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

Melton  sued  Edwards  before  a  justice  of  the  peace 
qf  Anderson  county  in  replevin  for  two  horses.  At 
the  trial,  which  took  place  on  the  25th  of  October, 
1870,  defendant  filed  his  affidavit,  in  which  he  stated 
that  he  was  a  special  deputy  internal  revenue  collector, 
and  as  such,  by  virtue  of  a  warrant  of  distraint,  is- 
sued by  the  collector  for  the  district,  he  seized  the 
horses  in  controversy  as  the  property  of  one  John 
Redmour,  to  satisfy  the  amount  of  4(254,  due  from 
said  Redmour  as  internal  revenue  tax  on  whisky 
made  in  1868;  and  that  by  the  act  of  Congress  the 
horses  BO  distrained  are  irrepleviable,  and  that  no  State 
court  or  justice  of  the  peace  has  any  jurisdiction  to 
issue  the  writ  of  replevin,  or  proceed  in  the  trial  of 
the  cause.  The  justice  of  the  peace  gave  judgment 
for  the  defendant  against  the  plaintiff  and  his  securi- 
ties on  his  replevin  bond  in  the  sum    of  $175. 


'1 
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No  appeal  was  taken  from  this  judgment,  but,  on 
the  16th  of.  November,  1870,  plaintiff  applied  to  a 
CSrcuit  Judge  for  writs  of  certiorari  and  sxipersedeaSy 
which  were  granted  upon  his  giving  bond  and  se- 
curity as  required  by  law.  On  the  17th  of  November, 
1870,  the  plaintiff  filed  with  the  Clerk  of  the  Cir- 
cuit Court  his  pauper  oath,  and  thereupon  the  petition 
was  filed  on  that  day  and  writs  of  certiorari  and  super- 
sedeas  issued. 

At  the  March  Term,  1871,  of  the  Circuit  Court 
"the  defendant  by  attorney  moved  the  court  to  dis- 
miss said  petition,  and  the  same  having  been  heard  by 
the  court,  said  motion  is  sustained  and  said  petitipn 
and  writs  are  dismissed."  To  this  proceeding  defend- 
ant excepted  and  prayed  an  appeal  to  this  court,  which 
was   granted   upon    his   filing  the   pauper   oath. 

The  question  for  our  determination  is,  was  there 
error  in  the  dismissal  of  the  petition?  The  reason 
assigned  in  the  petition  why  the  petitioner  did  not 
appeal  is  that  "one  E.  C.  Camp  made  his  appearance 
before  the  justice  of  the  peace  (at  the  trial),  and  by 
threats  and  menaces,  and  as  petitioner  is  advised  and 
believes,  by  misstatements  as  to  the  acts  of  Congress, 
awed  and  intimidated  the  said  justice,  and  prevented 
him  from  trying  said  action  of  replevin  or  hearing 
proof  or  permitting  the  petitioner  to  establish  his 
right  to  said  property."  He  says  further,  he  "would 
have  appealed  from  said  judgment  and  did  demand 
the  same,  but  was  prevented  from  giving  security  on 
his  appeal  bond  by  the  threats  and  menaces  of  the 
said   E.  C.   Camp,   who   asserted     that   to   aid    the   peti- 
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tioner  in  anywise  in  the  prosecution  of  said  action 
of  replevin  would  constitute  a  high  crime  punishable 
by  fine  and  imprisonment.  From  these  threats  and 
menaces  the  friends  of  petitioner  were  deterred  from 
going  on   his  appeal   bond." 

On  the  motion  to  dismiss  the  petition  the  allega- 
tions are  assumed  to  be  true,  and  so  regarding  them^ 
it  is  manifest  that  petitioner  has  given  a  good  excuse 
for  not  appealing.  As  to  the  merits  of  petitioner's 
application^  it  appears  from  the  petition  that  the  two 
horses  distrained  by  defendant  for  the  taxes  due  by" 
Bedmour^  were  the  property  of  petitioner,  and  in  no- 
wise liable  to  seizure  for  the  debt  of  Bedmour.  He 
further  states  that^  ^'as  he  is  advised  and  believes,  the 
said  Edwards  is  not  a  lawful  and  legally  appointed 
deputy  collector  of  internal  revenue  for  the  United 
States;  that  the  character  in  which  he  acted  in  the 
seizure  and  detention  of  said  property  was  assumed — 
not  known  nor  recognized  by  the  laws  of  the  United 
States — and  that  the  said  Edwards  was  a  trespasser  in 
all   that  he   did   in   the  said   proceeding.^' 

Assuming  all  this  to  be  true^  the  petitioner  has 
made  out  a  case  unusually  meritorious.  He  has  been 
deprived  of  his  property  by  an  assumption  of  official 
authority  which   was  in  the    highest  degree   oppressive. 

If  the  petition  was  dismissed  either  on  the  ground 
that  the  petitioner  failed  to  give  a  valid  reason  for 
not  appealing,  or  to  assign  a  meritorious  cause  of 
action,   the   action   of   the    court   was    clearly   erroneous. 

But  it  is  suggested  in  argument  that  the  petition 
was  dismissed   because  of   the    statements  contained    in 
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defendant's  affidavit,  filed  before  the  justice  of  the 
peace.  We  are  at  a  loss  to  see  upon  what  ground 
the  court  could  have  made  the  affidavit  the  basis  of 
its  action.  The  defendant  asserts  in  his  affidavit  that 
he  was  a  regularly  appointed  and  commissioned  deputy 
collector,  with  authority  to  make  the  seizure.  If  the 
affidavit  could  be  regarded  as  a  plea  to  the  jurisdic- 
tion of  the  court,  it  could  have  no  other  effect  than 
to  make .  up  an  issue  as  to  whether  he  was  a  lawful 
deputy  collector,  and  as  such,  authorized  to  distrain 
the  property  of  plaintiff  for  the  debt  of  Redmour. 
The  affidavit  could  not  be  acted  on  as  evidence,  and 
if  the  dismissal  was  based  on  that  as  the  only  evi- 
dence, it  was  entirely  erroneous.  The  record  furnishes 
us  no  information  as  to  the  grounds  on  which  the  mo- 
tion to  dismiss  was  made,  nor  of  the  grounds  on  which 
the  motion  was  sustained.  It  was  the  duty  of  the  coun- 
sel for  defendant  to  state  upon  the  record  the  grounds 
of  his  motion,  and  of  the  court  to  state  the  grounds 
of  its  action.  But  another  ground  is  relied  on  here 
to  support  the  action  of  the  court,  which  presents 
some  difficulty.  It  is  said  that  the  fiat  of  the  Judge 
for  writs  of  certiorari  and  supersedeas  was  made  upon 
the  condition  that  the  petitioner  should  give  bond  and 
security,  and  that  the  Clerk  of  the  Circuit  Court  had 
no  power  to  issue  the  writs  upon  the  pauper  oath  of 
the  petitioner.  Regarding  the  act  of  receiving  the 
pauper  oath  as  a  substitute  for  bond  and  security  in 
the  light  of  a  judicial  act,  the  clerk  might  have  no 
power  to  issue  the  writs  unless  the  fiat  had  so  an- 
thorized.       The    difficulty   in     the  case   arises  from   the 
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Mlure  of  the  defendant  to  specify  the  grounds  of  his 
motion  to  dismiss.  If  the  motion  to  dismiss  had 
been  for  want  of  bond  and  security,  and  it  had  been 
so  specified,  the  Judge  would  have  had  the  power  and 
it  would  have  been  his  duty,  either  to  have  allowed 
the  petitioner  to  supply  the  defect  by  giving  a 
bond  or  by  filing  his  pauper  oath.  In  this  view  of 
the  case  we  are  not  authorized  to  assume  that  the 
motion  rested  on  the  want  of  a  bond,  but  we  are 
rather  to  presume  that  the  motion  was  not  based  upon 
that  ground,  and  so  presuming,  we  hold  that  the  fail- 
ure to  notify  the  petitioner  of  any  objection  to  the 
pauper  oath  at  the  time  was  a  waiver  of  the  objec- 
tion, and  that  it  is  too  late  to  make  the  objection  in 
this  court. 

We  therefore  conclude  that  the  court  erred  in  di&- 
missing  the  petition,  and  reverse  the  judgment  and  re- 
mand the  cause  for  further  proceedings 
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Husband  and  Wife.  Evidence.  Husband  and  wife  are  noi  competent 
witnesnes  for  or  against  each  other  under  the  acta  of  the  LegiBlature 
of  March  13,  1868,  and  February  24,  1870 


FROM    HAMILTON. 


Appeal   in   error   from     the    judgment   of    the   Circuit 
Court,   March  Term,    1871.      John  B.  Hoyl, 

No   counsel   marked   for    plaintiff  in   error. 

Vandyke,  Cooke  &  Vandyke  for  defendant  in 
error. 

TuRNEY,   J.,   delivered   the   opinion   ot  the   court. 

Husband  and  wife  are  not  competent  witnesses  for 
or  against  each  other  under  the  acts  of  the  Legisla- 
ture of  13th  of  March,-  1868,  and  of  24th  of  Feb- 
ruary,   1870. 

It  was  the  intention  of  the  Legislature  in  the  use 
of  the  term  "party,"  to  confine  it  to  persons  sui  juris, 
who  were  suing  or  being  sued  in  his  or  her  exclusive 
individual  right.      The  interest  meant  is  a  pecuniary  one. 

In  the  case  of  Lookhart  v.  Lukery  36  Miss.  R.,  68,  to 
which  we  have  been  referred,  the  argument  that  "the 
common  law  excludes  the  wife  as  a  witness  for  her 
husband  on  the  ground  that  they  were  one  person  in 
law,   and   as  the   husband   could   not  testify  for  himself. 
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80  his  wife,  who  was  identified  with  him  in  interest, 
could  not  testify  for  him,  but  the  statute  enables  him 
to  testify  for  himself,  and  the  reason  for  excluding 
the  wife  is  therefore  removed,"  is  not,  in  our  opinion, 
the  true  rule.  It  has  been  a  very  long  established 
rule  of  chancery  practice,  that  in  matters  of  account 
a  party  charged  may  discharge  himself  by  his  own 
oath  to  the  amount  of  five  hundred  dollars,  in  items 
not  exceeding  twenty-five   dollars  each. 

That  the  answer  of  a  defendant  to  a  bill  not 
sworn  to  was  of  such  weight  as  evidence  of  its  truth- 
fulness as  to  require  for  its  refutation  two  witnesses, 
or  one   witness   with   corroborating  circumstances. 

Many,  perhaps  all,  the  States  of  the  Union  have 
in  their  statutes  a  book  debt  law,  by  which  a  cred- 
itor is  enabled  by  his  individual  oath  to  establish  his 
debt  to   a  designated   amount  within  a   prescribed   time. 

It  is  a  rule  of  law  and  chancery  practice  that  a 
party  may  file  his  petition  and  require  his  adversary 
to  discover  facts  peculiarly  within  his  knowledge  and 
material   to  the  prosecution  or  defense  of  the  petitioner. 

Now  will  it  be,  or  was  it  ever,  insisted,  that  be- 
cause the  husband  in  these  instances  might  testify  for, 
or  be  compelled  to  give  evidence  against,  himself,  it  fol- 
lows as  a  corollary,  the  wife  is  competent  for  or 
against  him. 

The  common  law  places  the  rejection  of  such 
evidence  upon  the  high  grounds  of  public  policy,  and 
because  greater  mischief  and  inconvenience  would  re- 
sult  from    the    reception    than    the    exclusion    of    such 

evidence.       On   this  account   it    is    a   general    rule   that 
17 
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the  husband  aud  wife  can  not  give  evidence  to  afiect 
each  other  either  cimlly  or  oriminaUy;  for  to  admit 
such  evidence  would  occasion  dofnedic  dissensions  and 
discord;  it  would  compel  a  violation  of  that  confidence 
which  ought  from  the  nature  of  the  relation  to  be 
regarded  as  sacred^  and  it  would  be  arming  each  of  the 
parties  with  the  means  of  offense  which  might  be  used 
for  dangerous  purposes:  Sharswood^s  Starkie  Ev.,  39. 
We  see  from  this  that  it  is  the  policy  to  secure  peace 
to   families  and   society. 

Under  the  statute  the  party  made  competent  is  so 
against  as  well  as  for  himself.  What  is  to  be  the 
working  if  the  husband  and  wife  may  be  witnesses 
against  each   other? 

Take  an  action  on  the  case  against  the  husband 
for  slander,  or  for  damages  to  the  widow  and  chil- 
dren for  the  killing  of  the  husband  and  fether,  intro- 
duce the  wife  and  invade  the  sacred  limit  of  the  fam- 
ily room  to  extorl  from  her  the  angry  or  unguarded 
declarations  of  the  husband,  often  made  without  in- 
tent or  purpose,  and  one  of  two  results  will  generally 
come  of  it:  the  wife  will  either  commit  perjury  or  we 
will  have  that  domestic  discord  and  dissension  so  much 
dreaded  by  the  common  law,  terminating  frequently  in 
separation,  disgrace  and  misery;  and  so  it  must  be  for 
stronger  reasons  if  the  husband  is  used  as  a  witness 
against  the  wife^-consequences  that  require  as  much, 
if  not  more,  caution,  circumspection  and  reticence,  and 
as  a  sequence,  less  confidence  in  the  communications 
between   husband   and   wife  than   between   strangers. 

The   acts     of    Assembly,     taken    together,    are    con- 
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clasive  that  it  was  not  the  intention  of  the  Legisla- 
ture to  embrace  husband  and  wife  in  the  term 
"party,"  or  in  the  expression,  "or  may  have  an  in- 
terest in   the   snbject-matter    thereof." 

The  act  passed  13th  of  March,  1868,  is  in  these 
words:  "That  in  all  civil  courts  no  witness  shall  be 
incompetent  for  the  reason  that  he  or  she  is  a  party 
to  said  cause,  or  may  have  an  interest  in  the  subject- 
matter  thereof." 

The  act  of  26th  November,  1869,  is,  "That  in  all 
cases,  when  husband  and  wife  sue  or  are  sued  jointly, 
the  wife  shall  not  be  held  incompetent  to  testify  as  to 
the  matter  and  substance  in  controversy  that  trans- 
pired while  she  was  a  feme  sole  or  before  marriage, 
although  the  husband  may  have  an  interest  in  the 
subject-matter  of  the   controversy   by   the   marriage." 

The  act  of  24th  February,  1870,  provides:  "Sec. 
1.  That  in  all  civil  courts  in  this  State,  no  person 
shall  be  incompetent  to  testify  because  he  or  she  is  a 
party   to,   or  interested   in,   the   issue   tried." 

It  is  plain  the  Legislature  passing  the  act  of 
November  26th,  1869,  did  not  understand  the  act  of 
13th  March,  1868,  as  embracing  husband  and  wife, 
but  that  it  merely  intended  to  make  competent  per- 
sons who  had  theretofore  been  incompetent  for  the 
abstract  cause  of  pecuniary  interest,  hence  the  passage 
of  the  second  statute  making  the  wiie  competent  in 
certain  defined  cases.  We  have  holden  at  this  term, 
in  the  case  of  East  Tennesseej  Virginia  &  Georgia  Rail- 
road Company  v.  Delaney  and  Wife,  that  the  act  of 
November,   1869,   is,   as  to  that   case   at   least,   a   repeal 
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pro  tanto  of  the  act  of  March,  1868;  but  as  the  ques- 
tion is  now  directly  presented  and  we  are  to  construe 
the  two  acts  together,  we  hold  the  second  is  an  en- 
largement and  not  a  restriction  of  the  former,  else 
there  was  no  necessity  for  its  passage,  and  it  is  a 
confusion  of  the  law.  It  must  be  borne  in  mind 
that  the  Legislature  which  passed  the  law  of  Novem- 
ber, 1869,  is  the  same  which  enacted  that  of  Feb- 
ruary, 1870,  and  having  defined  their  understanding  of 
the  first  by  the  enactment  of  the  second,  we  must 
construe  the  third  in  the  light  of  the  two  first,  in 
order  to  arrive  at  a  correct  conclusion  as  to  the  mean- 
ing of  the  Legislature  in  its  adoption.  Therefore,  the 
second  act  standing  unrepealed  and  as  an  enlargement 
of  the  first,  it  unerringly  falls  out  that  the  third  is 
restrictive  in  its  character,  except  as  explained  by  the 
act  passed  less  than  three  months  before  by  the  same 
Legislature. 

In  answer  to  the  argument  that  in  this  case  the 
husband  has  only  such  interest  as  he  derives  from  his 
relation  of  husband,  and  in  the  event  of  his  death 
the  entire  property  is  that  of,  the  wife,  and  that  he 
is  a  mere  nominal  party,  the  suit  surviving  to  the 
wife  if  he  die,  we  refer  to  the  former  part  of  this 
opinion,  adding  that  every  rule  for  admissibility  of 
evidence  must  be  general,  and  remarking  that  in  the 
event  of  the  death  of  the  husb&nd,  the  wife  surviving 
and  ofiered  as  a  witness  by  herself,  a  question  very 
different  from  the  one  decided  here  would  arise,  about 
which   we   intimate   no    opinion. 

Reverse   the  judgment. 
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David. 

1.  Common  Carriers.     Diligence  required  in  an  emergeTicy.     When  goods 

in  the  hands  of  a  common  carrier  are  placed  in  jeopardy  hv  some  rw 
major  J  he  is  bound  to  use  actively  and  energetically  such  means  to 
save  them  as  prudent  and  skillful  men  engaged  in  that  businefls  might 
fairly  be  expected  to  use  under  like  circumstances.  It  is  error,  there- 
fore, to  charge  the  jury  that  in  such  case  the  carrier  is  bound  to  use 
"  all  the  diligence  wliich  human  sagacity  can  suggest." 

2.  Same.  Same.   A  carrier  is  not  bound  to  jirovide  against  an  unprecedented 

emei^ncy,  such  as  a  greater  flood  than  was  ever  known  before  in 
that  locality,  unless  he  has  reaM)n  to  suspeet  that  such  emergency 
is  about  to  arise ;  then  he  is  bound,  in  taking  precautionary  measures, 
by  the  rule  of  diligence  above  announced. 


FROM    HAMILTON. 

Appeal  in  error  from  the  judgment  of  the  Law 
Court  of  Chattanooga,  June  Term,  1870.  W.  L. 
Adams,  J. 

No   counsel   marked   for  plaintiff   in  error. 

Baxter,  Champion  &  Ricks  for  defendant  in  error. 

Freeman,  J.,  delivered   the   opinion   of  the   court. 

This  is  an  action  brought  by  defendant  in  error 
to  recover  for  certain  goods  delivered  to  the  Nashville 
&  Chattanooga  Railroad  Company  at  Nashville,  to  be 
forwarded  to  consignees  at  Knoxville,  Tenn.,  which  it 
is  alleged  were  lost  by  reason  of  the  negligence  of 
the  road^  and  were  ruined  and  destroyed.  The  negli- 
gence  specially   alleged  was   failure   to   deliver    goods   in 
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good  order  to  the  East  Tennessee  &  Georgia  Kailroad 
Co.,   to  be  transported  to   Knoxville. 

The  defendant  pleaded  not  guilty  and  that  it  did 
not  undertake  as  alleged  in  the  declaration,  and  gave 
notice  of  special  matters  to  be  relied  on  under  said 
pleas. 

The  notice  stated  the  matter  thus  to  be  relied  on 
as  follows:  The  company  "will  rely  on  following  de- 
fenses: first,  it  is  not  guilty;  second,  non  asmmpait; 
and  third,  that  the  property  sued  for  was  destroyed 
or  injured  about  the  time  alleged  in  the  declaration 
by  a  freshet  of  unprecedented  height,  in  the  Ten- 
nessee River,  and  the  loss  was  unavoidable,  and  by 
the  act  of  God,  without  any  negligence  or  default  on 
the   part  of   defendant.*' 

These  issues  thus  tendered  present  the  points  in- 
volved and  to  be  decided  by  the  jury  w'ith  distinct- 
ness and   accuracy. 

The  facts  necessary  to  be  noticed  in  this  opinion 
are  that  the  goods  were  received  at  Chattanooga  about 
the  6th  of  March,  1867,  and  remained  in  possession 
of  the  railroad  during  the  remarkable  freshet  of  1867, 
and  were  damaged  by  the  water.  The  water  it  seems 
had  risen  so  that  it  began  to  interfere  with  the  rail- 
road track  on  the  6th  of  March,  and  was  at  its 
highest  on  or  about  the  12th  of  March,  reaching  a 
height  that  submerged  the  track  of  the  road,  and 
perhaps  the  depot,  some  ten  or  twelve  feet.  The  water 
seems  to  have  risen,  from  the  6th  for  several  days,  at 
a  rapid  rate.  All  the  roads  coming  in  at  Chattanooga 
were    broken    up,   the   town    submerged,   and   when   the 
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water  subsided  the  track  was  covered  with  drift,  in 
some  places  houses  being  left  on  the  track  by  the 
flood.  All  the  proof  shows  beyond  question  that  such 
a  flood  had  never  occurred  at  this  place  within  the 
memory  of  man,  the  old  inhabitants  who  had  wit- 
nessed other  remarkable  overflows  since  1826,  never 
having  seen  such  a  one  as  this,  all  agreeing  that  the 
water  rose  about  fift;een  feet,  or  near  that,  above  what 
was  known  as  the  highest  water-mark  in  previous 
freshets. 

The  proof  ftirther  shows  that  a  large  amount  of 
freight  was  in  defendant's  charge  at  Cliattanooga  at 
the  time    and     the  road     much     pressed   with     business. 

We  need  not  go  into  a  further  detail  of  the  facts^ 
except  to  add  that  the  proof  shows  that  in  the  orig- 
inal location  of  the  road  and  depot  of  the  company, 
it  was  located  on  ground  that  was  about  three  feet 
above  what  was  known  as  high-water  mark,  as  indi- 
cated  by   previous   freshets. 

The  jury  found  a  verdict  for  plaintiff,  and  defend- 
ant, after  new  trial  being  refused,  prosecutes  an  appeal 
to  this  court   in   the   nature   of  a   writ  of   error. 

Several  objections  are  presented  to  the  charge  of 
the    court,   some   of   which    we   will    proceed    to    notice. 

The  court  charged  the  jury,  "If  you  find  that 
defendant  used  all  the  diligence  which  human  sagacity 
could  suggest  in  protecting  plaintiff's  property,  then 
you  must  find  for  the  defendant,"  and  such  is  the 
general  theory  of  the  charge.  This  proposition  in- 
volves the  idea  that  the  railroad  company  must  have 
agents    possessed    of   the   maximum  of   human    sagacity, 
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and  the  limit  of  their  diligence  or  efforts  to  save 
these  goods  must  be  ''all  which  human  sagacity  could 
suggest.^'  This  is  the  statement  of  a  rule  the  require- 
ments of  which  could  seldom,  if  ever,  •  be  met  in  the 
transaction  of  business  of  this  character,  for  it  would 
be  impossible  that  all  the  roads  of  the  country  should 
be  able  to  command  employees  possessing  the  highest 
human  sagacity,  nor  does  the  law  make  any  such 
stringent  and  unreasonable  demand  upon  them  in 
order  to  shield  them  from  liability  in  a  case  like  the 
present.  The  sounder  rule  is  thus  given  by  the  Su- 
preme Court  of  the  United  States :  citing  from  20 
Pa.,  H.,  171,  in  case  of  Railroad  Oo.,  v.  Reeves,  10 
Wall.,  191,  "  that  when  carriers  discover  themselves  in 
peril  by  inevitable  accident,  the  law  requires  of  them 
ordinary  care,  skill  and  foresight,  which  is  the  com- 
mon prudence  which  men  of  business  and  heads  of 
families  usually  exhibit  in  matters  that  are  interesting 
to  them."  While  the  rule  is  not  very  clearly  ex- 
pressed or  defined  by  the  above  statement  of  it,  nor 
very  distinctly  illustrated  as  far  as  we  can  see  by  the 
reference  "  to  the  course  of  heads  of  feimilies  in  mat- 
ters interesting  to  them,"  yet  the  principle  intended  to 
be  stated  is  the  true  one;  that  is,  that  in  case  of 
accident  or  an  emergency  such  as  is  presented  in  this 
case,  a  railroad  company  is  bound  to  use  such  means 
as  would  suggest  themselves  to  and  be  within  the 
knowledge  and  capacity  of  well  informed  and  compe- 
tent business  men  in  such  positions,  and  such  diligenoo 
as  prudent,  skillful  men  engaged  in  that  kind  of 
business    might    fairly  be    expected    to   use  under    like 
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circumstances^  and  that  this  diligence  and  these  means 
should  be  actively  used  to  protect  and  secure  the 
property  confided  to  their  care.  In  other  words,  there 
should  be  no  failure  to  use  actively  and  energetically 
all  the  known  and  usual  means  which  may  fairly  be 
expected  to  be  found  within  the  knowledge  of  men 
of  average  qualifications,  engaged  in  a  responsible 
business  of  this  kind,  where  large  amounts  of  prop- 
erty of  the  citizens  pass  through  their  hands,  and 
are  entrusted   to   their   care. 

This  view  of  the  principle  is  very  well  stated  in 
Smith's  Leading  Cases,  vol.  1,  part  1,  p.  418,  as  fol- 
lows: "As  to  paid  agents,  having  possession  of  goods, 
the  contract  made  and  the  duty  undertaken  by  them, 
is  to  give  skill  and  dilligence  in  the  profession  or 
business  undertaken  by  them,  and  to  know  the  extent 
of  this,  reference  must  be  had  to  the  particular  pro- 
fession or  business  in  hand,  and  the  extent  of  skill 
and  ability  ordinarily  understood  to  be  required  by  it. 
Insufficiency  of  means  or  skill  and  want  of  diligence, 
according  .  to  the  ordinary  demands  of  the  business, 
render  the  party,  liable."  In  fact  we  think  the  meas- 
ure of  diligence,  skill  and  capacity  in  all  such  cases 
is  readily  deducible  from  the  fair  understanding  of 
the  nature  of  the  contract  of  the  carrier  in  such 
cases.  The  shipper  delivers  him  the  goods  to  be 
transported  by  a  well  known  means  from  one  point 
to  another.  The  party  is  fairly  understood  to  under- 
take that  he  will  use  all  the  known  and  usual  means 
to  comply  with  his  contract,  and  impliedly  engages 
that    the    agencies    employed     bj    him    of     every    kind 
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shall  be  such  as  are  in  ordiDary  use  in  such  cases 
and  of  full  average  capacity  and  skill,  if  it  be  men 
or  employees,  usually  found  in  like  employments.  The 
carrier  can  not  be  held  fairly  to  engage  to  furnish 
the  highest  skill  or  capacity  in  a  case  like  this,  be- 
cause this  is  not  readily  found,  nor  is  it  contracted 
for  or  expected  by  the  party  who  employs  him.  We 
hold  therefore,  that  when  his  Honor  said  to  the  jury, 
that  in  order  to  shield  the  defendant  from  liability 
I  lie  diligence  used  (by  which  he  evidently  meant  the 
means  used)  should  be  '^all  that  human  sagacity  could 
suggest,"  he  laid  down  the  rule  too  strongly  and 
(jrred. 

His  Honor  instructed  the  jury  on  another  point, 
in  reference  to  the  facts  of  the  case,  too  strongly 
against  the  defendant,  when  he  tells  them:  "If  it 
was  possible  for  defendant  by  any  means  to  have 
been  advised  from  points  higher  up  the  river  that 
the  river  was  still  rising,  and  threatening  an  unpre- 
cedented rise,  and  defendant  failed  tp  obtain  or  use 
all  means  to  obtain  the  information,  so  that  the  goods 
M'cre  lost  or  damaged,  it  is  liable."  Now,  here  is  the 
same  idea  in  this  charge — no  limitation  at  all  upon  the 
means  to  be  used,  but  dU  means  are  to  be  used,  and 
if  any  means  not  used  by  which  possibly  the  infor- 
mation could  have  been  obtained  of  an  unprecedented 
rise  in  the  river,  then  the  liability  is  fixed.  In  ref- 
erence to  the  facts  of  this  case,  this  was  calculated  to 
mislead  the  jur)\  How  could  the  plaintiff  in  error 
be  reasonably  required  to  use  all  means  to  obtain  in- 
formation   of  an   event   about   approaching   in   the  shape 
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of  a  freshety  that  all  past  experience  in  like  matters 
had  furnished  no  previous  ezamplei  nor  any  reason 
on  which  the  use  of  such  means  should  be  demanded? 
In  other  words,  how  could  the  company  be  held  re- 
sponsible for  not  anticipating,  and  preparing  for  that, 
which  human  sagacity,  surrounded  by  the  precise  state 
of  facts,  and  with  a  knowledge  of  the  past  history 
of  rises  in  the  river,  which  surrounded  the  party  here, 
and  with  the  facts  known  to  defendant's  employees, 
could  not  have  anticipated,  unless  we  require  in  such 
case  a  prescience,  such  as  no  human  being  can  either 
claim  or  be  responsible  for  not  exercising?  The  true 
rule  should  have  been  stated  to  be,  that  if  the  par- 
ties had  any  reason,  in  the  situation  the  company  oc- 
cupied, to  anticipate  that  such  a  flood  was  about  to 
occur,  then  it  was  the  duty  of  the  company  to  use 
actively  and  energetically  all  means  at  its  command, 
or  that  might  reasonably  be  expected  of  a  company 
engaged  in  their  business  to  possess,  to  meet  the  emer- 
gency,  and   save    property   confided   to   their    care    from 

* 

injury,  and  any  neglect  to  use  the  means,  as  stated 
above,  which  prudent,  skillful  men  in  that  business 
might  ordinarily  be  expected  to  use  in  such  an  emer- 
gency, would  subject  them  to  liability.  Neglect  is 
the  ground  of  liability  on  the  part  of  the  carrier  in 
such  cases.  He  tells  the  jury  again:  "The  fact  that 
the  defendant  may  have  built  its  track,  depot,  ware- 
house, &c.,  above  any  previous  known  high-water 
mark  is  not  sufficient.  It  is  bound  to  provide,  or 
use  all  reasonable  efforts  to  provide,  against  extraordi- 
nary  emergencies,   and   the   fact  that  the  highest   track. 
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cars  and  depots  was  above  all  antecedent  freshets  and 
floods  is  not  a  valid  excuse  or  release  from  responsi- 
bility in  this  case,  unless  it  used  all  proper  precau- 
tion and  diligence  in  accordance  with  the  principles 
herein    charged." 

This  charge,  in  connection  with  the  previous  part  ^ 
of  the  charge  to  which  it  refers,  would  require  the 
same  unlimited  sagacity,  and  use  of  all  human  means, 
to  anticipate  such  an  extraordinary  emergency  as  the 
flood  occurring  at  this  time,  as  is  required  with  re- 
ference to  the  question  of  diligence  as  hereinbefore 
discussed,  and  is  consequently  erroneous.  It  might 
with  equal  propriety  be  required  that  the  road  should 
use  all  reasonable  efforts  to  provide  against  a  flood 
such  as  the  Deluge  in  the  days  of  Noah,  for  in  this 
case  there  is  at  any  rate  one  precedent  to  give  warn- 
ing, while  in  the  other,  as  far  as  the  proof  goes, 
there  was  not  even  one  case  to  indicate  to  them  that 
such  a  freshet  as  the  one  under  consideration  might 
be   expected   to   occur. 

Without  further  criticising  the  charge  of  his  Honor, 
it  is  enough  to  say,  that  the  theory  on  which  it  goes 
is  the  use  of  diligence  and  means  only  limited  by  hu- 
man capacity,  while  the  true  rule  only  involves  the 
use  of  such  care,  diligence  and  prudence  (actively  and 
energetically  it  is  true)  as  competent  and  skillfiil 
men  in  such  position  might  reasonably  be  expected  to 
use,  under  the  circumstances  of  the  case,  in  the  die- 
charge   of  a   responsible   trust. 

For   these   reasons   the  judgment   must  be   reversed. 
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Nashville  &  Chattanooga    Railroai>    Company  v. 

John    M.  King. 

1.  Common  Cakrier.    JExtraoi'dinary  emergency,    A  common  carrier  is  not 

bound  to  anticipate  and  provide  against  an  extraordinary  emergency, 
as  an  onprecedented  flood. 

2.  Practice.    A  party  can  not  object  in  the  Supreme  Court  to  a  charge 

because  not  sufficiently  specific,  when  he  has  failed  to  ask  for  addi- 
tional instructions.      The  Supreme  Court  will  not  reverse,  unless  pos- 
itive error  appears  in  the  record. 
See  Foster  v.  CoUinSj  ante;  McQee  y.  Smithj  posL 


FROM    HAMILTON. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   March   Term,   1871.      John   B.   Hoyl,   J. 

No   counsel   marked   for  either  party. 

Freeman   J.,   delivered   the   opinion   of  the   court. 

This  is  an  action  brought  to  recover  for  flour 
damaged  by  the  flood  of  1867  while  in  the  care  of 
the   railroad  at   Chattanooga. 

Several  errors  are  assigned  in  the  argument  for 
reversal. 

1.  The  court  charged  it  to  be  the  duty  of  the 
carrier  to  use  all  reasonable  care  and  precaution  to 
provide  against  extraordinary  emergencies.  While  the 
abstract  proposition  thus  stated  would  be  sound  if  un- 
derstood to  mean  by  the  words  "provide  against '^  use 
all   reasonable  care  to   meet   the   emergency   when    upon 
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the  carrier,  and  to  use  all  reasonable  exertions  to  pre- 
vent loss  to  the  party  by  injury  to  his  property  in 
the  care  of  the  carrier,  yet,  in  connection  with  the 
facts  of  the  case,  we  think  they  were  not  so  under- 
stood, and  would  not  be  so  understood  by  the  jury, 
but  would,  on  the  contrary,  be  understood  to  mean 
that  the  party  was  bound  to  use  all  reasonable  care 
to  anticipate  and  provide  against  an  extraordinary 
emergency,  such  as  the  flood  by  which  the  property 
was  injured.  In  other  words,  the  words  are  used, 
and  could  so  be  understood  by  the  jury  in  this  case, 
in  the  sense  of  an  obligation  on  the  company  to  an- 
ticipate by  previous  preparation  for  such  an  extraor- 
dinary emergency  as  this  flood.  This  is  made  stronger 
by  the  fact  that  he  tells  them  in  another  part  of  his 
charge  that  "the  mere  fact  that  the  railroad  company 
built  her  track  and  depot  above  all  previous  high 
water  marks  is  not  sufficient  cause  to  exempt  them 
from   liability." 

In  this  view  of  the  charge,  we  are  bound  to  hold 
there  was  error.  The  flood  was  an  extraordinary 
emergency  which  no  human  sagacity  guided  by  any 
of  the  known  principles  of  human  reasoning  could 
have  anticipated,  and,  consequently,  could  have  been 
able   to   provide   against  at   all   in   advance. 

We  need  not  notice  other  objections  presented  to 
the  charge,  which  is  subject  to  but  little,  if  any,  crit- 
icism, further  than  to  say  that  the  objection  now 
taken  can  not  be  noticed  with  reference  to  the  measure 
of  damages,  as  no  request  was  made  by  counsel  for  a 
more    specific   charge    on    this    question.       We    can   not 
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reverse  in  this  court,  unless  there  appears  positive 
error  in  the  record.  It  will  not  do  to  let  parties 
stand  by  without  calling  the  attention  of  the  court  to 
the  pointy  and  pass  the  charge  by  in  silence,  and 
then  claim  in  this  court  that  there  was  error  in  a 
mere  failure  of  the  court  to  mention  a  point  that  had 
escaped  his  attention,  or  was  overlooked  in  the  haste 
of  a   nim  privs  trial. 

This  rule  is  too  old  and  too  well  established  to 
be  now  departed  from.  Reverse  the  case,  and  re- 
mand for  a  new  trial. 


Nashville  &  Chattanooga  Railroad  Co.  t?.  J.  F.  B. 

Jackson. 

1.  Common  Carrier.      Loss  occurring  through  ddatf  in  transportation.      A 

common  carrier  who  has  been  guilty  of  no  negligence,  is  not  liable  for 
delay  in  the  transportation  of  goods  oocanioned  by  an  accident  not 
inevitable,  if  the  goods  are  finally  safely  delivered. 

2.  Same.     Oooda  shipped  at  owner's  risk,    A  common  carrier  is  not  released 

from  damages  occurring  through  his  own  negligence,  by  stipulating 
tliat  the  goods  are  shipped  at  the  "  owner's  risk."  At  moat  this  would 
only  protect  him  against  loss  occurring  from  the  ordinary  and  known 
risks  of  transportation. 


FBOM    HAMILTON. 


Appeal    in   error   from  the  judgment   of   the   Circuit 
Court,   November  Term,   1870.       John   B.   Hoyl,  J. 
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No  counsel   marked   for  plaintiff  in  error. 

Van  Dyke,  Cooke  &  Van  Dyke  for  defendant  in 
error. 

Freeman,  J.,  delivered  the  opinion  of  the   court. 

This  suit  is  brought  by  defendant  in  error  to  re- 
cover damages  for  failure  to  deliver  a  lot  of  hogs 
received  by  the  railroad  company  to  be  transported  to 
Chattanooga.  The  contract  to  carry  the  hogs  is  stated 
in  the  declaration,  and  the  breach  on  which  the  lia- 
bility is  predicated  in  the  first  count,  is  alleged  to  be 
iailing  to  deliver  in  a  reasonable  time,  as  the  carrier 
had   undertaken   to   do. 

The  second  count  is  for  failure  to  deliver  the  hogs 
in  good  condition,  alleging  they  were  received  by  the 
company  to  be  delivered  to  plaintiff  at  Chattanooga 
in   good   condition. 

The  third  count  is  for  failure  to  deliver  the  hogs 
at  all  in  Chattanooga.  The  fourth  count  is  for  fail- 
ure to  deliver  in  a  reasonable  time  and  in  good  con- 
dition, as  the  carrier  had  undertaken,  and  alleges  that 
defendant  had  so  conducted  that  the  hogs  were  greatly 
damaged  in  the  carriage  for  want  of  due  and  proper 
care  on  part  of  the  road.  The  other  count  is  for 
failure  to  deliver  thirty-one  hogs  received  by  defendant 
to  be  safely  carried  and  safely  delivered,  and  alleges  that 
he  so  conducted  himself  in  said  carriage  of  the  hogs 
that  they  died  while  in  charge  of  defendant  for  want 
of   proper  care   on   the   part   of   the   company. 

Defendant   pleads   not  guilty   as  alleged,  and   second, 
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that  defendant  did   not   undertake  in   manner  and  form 
as  plaintiff  alleged. 

The  fiicts  are,  that  defendant  in  error^  in  the  winter 
of  1868;  shipped  a  large  number  of  hogs  from  Shelby- 
ville,  Stephenson  and  other  points  on  the  road  for  Chat- 
tanooga; and  on  their  arrival  at  that  place  thirty-six 
of  the  hogs  were  dead.  A  portion  of  the  cars  were 
delayed  on  the  route  so  that  a  portion  of  the  hogs  in 
said  cars  had  lost  some  ten  or  fifteen  pounds  per 
head. 

Several  questions  are  presented  in  argument  and 
urged  for  reversal  of  the  judgment  rendered  in  this 
case.  1.  The  court  charged  the  jury  that  the  de- 
fendant was  bound  to  deliver  the  hogs  at  the  point  of 
destination  within  a  reasonable  time,  unless  prevented 
from  such  delivery  by  an  act  of  (Jod  or  the  public 
enemy;  the  degree  of  responsibility  that  attaches  to  a 
common  carrier  being  that  of  an  insurer  against  all 
loss,  except  such  as  arises  from  the  causes  above  named. 
It  is  insisted  that  the  above  rule  is  correct,  when  ap- 
plied to  an  entire  failure  to  deliver,  or  to  a  loss  of 
the  property,  but  does  not  apply  to  the  question  of 
mere  delay  in  the  delivery,  when  the  property  reaches 
its   ultimate  destination. 

There  is  a  well  settled  distinction  in  the  two  cases. 

In    case    of    damages    resulting    from    mere    delay  the 

rule  is  thus  stated   in   note  to   Angell   on  the   Law  of 

Carriers,   p.  293:    "In  respect  to  the  time  of   delivery 

of  the  goods,  a  common   carrier   is   responsible   only   for 

the    exertion     of   due     diligence,     and     he    may   excuse 

delav   in   delivery   by   accident    or    misfortune,   although 
18 
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not  inevitable.  It  is  enough  that  he  uses  proper  en- 
deavors to  prevent  delay.  In  other  words,  the  principle 
upon  which  the  extraordinary  responsibility  of  common 
carriers  is  founded,  does  not  require  that  that  respon- 
sibility should  be  extended  to  the  time  occupied  in 
the  transportation:  the  danger  of  robbery  or  collusion 
and  fraud  has  no  application  to  such  case/' — for  which 
he  cites  Parsons  v.  Hardy,  14  Wen.  R.,  214.  In 
the  text,  sec.  289,  the  rule  is  thus  stated:  ''But  if  by 
any  accident  or  misfortune,  not  amounting  to  the  act 
of  God  or  the  act  of  the  public  enemy,  the  trans- 
portation of  the  goods  is  obstructed  and  delayed,  the 
carrier  will  not  be  answerable  for  the  delav  o  oo- 
c8sioned,  if  he  has  used  a  reasonable  degree  of  exer- 
tion and  dilligence  in  the  transportation.''  And  he 
adds:  ''Suppose  a  canal  boat  has  been  retarded  or 
obstructed  in  its  voyaij^c  by  reason  of  any  accident^ 
not  amounting  to  an  act  of  Cod,  as  by  the  disor- 
dered condition  of  some  lock,  in  such  case  the  car- 
rier will  not  be  liable  for  any  damage  occasioned  to 
the  shipper  thereby,  if  the  goods  finally  arrive  in 
safety,  unless  he  has  been  guilty  of  negligence." 
These  principles  are  unquestionably  correct  and  well 
sustained  by  authority,  and  we  hold  his  Honor  erred 
in   his   charge   on   this   question. 

2.  It  is  insisted  that  the  court  erred  in  charging 
the  jury  on  the  question  of  the  effect  of  a  notice  thai 
live  stock  should  be  received  and  shipped  by  defend- 
ant at  the  risk  of  the  owner.  This  notice  seems  to 
have  been  printed  in  the  local  rules  for  the  government 
of  the   company,   and    postod    up    in    the   offices  of  the 
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company^  and  is  shown  to  have  been  known  by  the 
shipper^  but  no  special  contract  made  with  him  on 
this  subject^  unless  notice  of  this  rule  shall  be  held  to 
create  one.  The  court  charged  on  this  question^ 
''that  a  notice  in  their  local  printed  rules,  even  if 
known  to  the  shipper,  would  not  exempt  the  road 
from  the  liability  indicated  in  the  previous  part  of 
his  charge,  unless  there  was  a  special  contract  made 
with  the  shipper  to  this  effect,  and  then  such  contract 
would  control  the  question  of  liability."  This  a  ques- 
tion on  which  much  diversity  of  judicial  opinion  ha.s 
existed  both  in  England  and  America.  The  contra- 
dictory decisions  on  this  question,  and  consequent  con- 
fused state  of  the  law  on  the  subject,  produced  the 
statute  of  2  Geo.  4  and  1  Wm.  4,  c,  68,  called  the  Common 
Carriers'  Act,  which  settles  and  defines  the  rule  in 
England  on  this  question.  See  Addison  on  Contracts, 
505,  ed.  1857.  The  principal  may  now  be  considered 
settled  by  a  great  preponderance  of  authority  both  in 
England  and  America,  that  the  carrier  may  by  express 
contract,  that  is,  by  agreement  assented  to  by  the  ship- 
per, limit  his  common  law  liability,  as  an  insurer, 
against  everything  but  loss  by  act  of  God  or  public 
enemies,  to  a  more  restricted  liability.  How  far  such 
restrictions  by  contract  are  to  be  upheld  by  the  courts, 
it  is  not  necessary  for  us  to  decide  in  this  case,  as 
the  only  question  perhaps  fairly  raised  by  the  plead- 
ings and  proof,  is  the  one  of  negligence  and  delay  in 
time  in  which  the  carriage  was  made,  or  negligence 
in  taking  care  of  the  stock  on  the  way,  and  loss  as 
the  result  of  such   negligence.     "We  have  laid  down   the 
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rule  on  this  question  of  negligence  in  the  previous 
part  of  this  opinion^  and  do  not  feel  inclined  to  de- 
cide the  other  question  until  it  shall  be  more  dis^ 
tinctly   presented. 

The  terms  of  the  notice  insisted  on  by  the  road, 
that  live  stock  should  be  shipped  at  the  risk  of  the 
owner,  could  not  be  fairly  construed,  even  if  assented  to 
by  shipper,  into  an  exemption  from  liability  from  damage, 
the  result  of  negligence  on  part  of  the  road.  In 
the  language  of  the  Supreme  Court  of  Pennsylvania, 
in  the  case  of  Peiice  v.  McOosky,  23  Penn.,  526, 
cited  in  note  to  Red.  on  Rail.,  vol.  2,  p.  90,  '' assum- 
ing that  a  public  company  of  carriers  may  contract 
for  other  exemption  from  liability  than  those  allowed 
by  law,  still  such  a  contract  will  not  exempt  firom 
liability  for  gross  negligence,*'  and  we  add  here,  that 
the  epithet  "gross"  does  not  add  to  the  strength  of  the 
idea,  but  that  gross  negligence  means  simply  whatever 
neglect  of  the  duties  imposed  upon  a  carrier,  by  the 
fair  meaning  of  his  contract,  that  shall  be  the  cause 
of  the  loss  or  damage  complained  of,  that  is,  that  the 
party  is  entitled  to  recover  for  whatever  of  loss  or 
damage  may  have  accrued  as  the  legitimate  result  of 
negligence   on   the   part  of  the   carrier. 

His  Honor  should  have  charged  the  jury  on  this 
question  then,  that  if  the  injury  complained  of  was 
the  result  of  negligence  and  failure  of  the  carrier  to 
transport  the  goods,  as  by  the  terms  of  his  contract 
the  law  required  him  to  do,  in  a  reasonable  time, 
and  with  due  and  proper  care,  and  presented  no  legal 
or  valid   excuse,   as  hereinbefore   indicated,    for   his  fail- 
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ure,  he  was  liable,  and  that  even  though  the  stock 
was  shipped  ''at  owner's  risk/'  it  would  not  excuse 
negligence  of  the  undertaking  of  the  defendant  in  this 
respect — ^the  words  "at  owner's  risk,"  even  if  inserted 
in  a  contract  of  the  kind,  would  only  cover  the  ordi- 
nary and  known  risks  of  transportation  by  the  usual 
means,  and  in  reasonable  time,  but  not  for  delays  or 
neglect  of  proper  care  in  such  transportation  on  the 
part   of   the   railroad. 

There  are  other  propositions  of  his  Honor  that 
need  not  be  discussed  that  are  subject  to  criticism, 
but  as  the  case  must  be  reversed  we  need  not  notice 
them    in   this  opinion. 

The  judgment  will  be  reversed  and  the  case  re- 
manded for  a  new   trial. 


L.  BissENGER  V.  Guiteman  Brothers  &  Co. 

1.  Collateral  Aoreement.    Parol  proof  of.    It  is  competent  to  show  by 

parol  that  at  the  time  a  promiBHory  note  was  made  it  was  agreed  that 
it  should  be  held  for  nothing  on  the  happening  of  a  specified  condi- 
tion. 
Coses  cited :    Lemau  v.  Smarty  11  Hum.,  308 ;  Cobb  y.  (yNealj  2  Sneed, 
438;  MUchillY.  PUaUenBcmk,  8  l^um.y  216. 

2.  Estoppel.     Wctiver,    Defendants  alleged  that  the  plaintiffs  had  agreed 

to  receive  forty  per  cent,  of  their  claim  in  full  satisfaction  thereof* 
provided  all  the  other  creditors  would  do  the  same,  and  that  all  of  the 
other  creditors  had  done  so.  Ndd^  the  jury  were  properly  instructed 
that  the  plaintiffs  would  not  be  estopped  by  said  agreement  from  de- 
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mandipg  the  whole  of  their  claim,  unless  the  defendants  showed  that 
all  the  other  creditors  had  in  fact  accepted ;  hut  they  should  have 
been  further  instructed  that  the  plaintifi's  might  waive  a  stipulation 
intended  for  their  benefit,  and  that  the  receipt  of  payment  aocordiDg 
to  the  terms  of  the  agreement  would  be  such  waiver. 


FROM    KNOX. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  February  Term,   1869.      E.  T.  Hajjl,  J. 

L.  A.  Gratz  and  S.  T.  Logan  for  plaintiffs  in  er- 
ror,  insisted : 

1.  It  was  competent  to  show  by  paroLthe  collat- 
eral agreement  that  the  notes  should  be  held  for  noth- 
ing if  defendants  compromised  with  all  their  creditors: 
citing    1    Greenl.    Ev.,   s.   302. 

2.  The  notes  given  by  Bissenger  were  given  as 
collateral  security  for  the  firm  debt,  for  this  is  in  feet 
the  meaning  of  the  agreement,  that  upon  the  extinc- 
tion of   the   firm   debt    the    notes   should    become   void. 

3.  The  condition  precedent,  "that  all  the  other 
creditors  should  accept,'^  was  waived  by  the  receipt  of 
the  payment,  and  this  released  defendants  from  the 
necessity  of  proving  that  the  condition  precedent  had 
been  performed:  citing  Betts  v.  Ferine,  14  Wend.,  219; 
4  Barb.,   614. 

James  R.  Cocke  for  defendants    in    error,   insisted : 

1.   The   evidence   of  the  agreement  should   have  been 

excluded.       It   was   an    attempt    to   vary    by   parol    the 

terms   or    legal    effect  of   a   written    contract:     citing   1 
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Greenl.  Ev.,  8.  275;    1   Phillips^  Ev.,  753;  King's  Dig., 
6045;    1   Col.,   40;    4  Sneed,   512. 

2.  Bissenger,  a  member  of  the  firm  of  J.  Ochs  & 
Co.,  having  given  his  individual  note  for  a  portion 
of  the  debt  due  from  his  firm  to  plaintiffs,  could  not 
be  released  from  liability  on  his  note  by  the  fact  that 
the   rest  of  the   debt  had  been   paid. 

3.  Certainly  the  composition  deed  was  ineffective 
until   agreed   to  by   all  the   creditors. 

NiCHOMON,  C.  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  debt  commenced  in  the  Cir- 
cuit Court  of  Knox  county  in  1868  on  a  note  for 
802.25,  dated  at  Knoxville,  on  the  12th  of  Novem- 
ber, 1866,  payable  twelve  months  after  date  to  Guite- 
man   Brothers  &  Co.,   and   signed   by   S.   Bissenger. 

To  the  declaration  there  were  three  pleas — nil  debits 
payment,  and  a  special  plea — in  which  it  is  averred 
that,  at  the  time  of  making  the  note  sued  on,  defend- 
ant Bissenger  was  a  partner  in  a  firm  of  Julius  Ochs 
&  Co.,  of  which  the  members  were  Julius  Ochs, 
Nancy  Frank,  and  defendant;  and  that  said  firm  be- 
ing indebted  to  plaintiff  by  account,  defendant  exe- 
cuted to  plaintiffs  in  part  payment  of  said  account,  as 
such  partner,  his  said  note  sued  on.  He  further 
avers  that  afterwards,  on  the  16th  of  November,  1866, 
at  Cincinnati,  plaintiffs  executed  an  agreement  with 
defendant  as  such  partner  that  plaintiffs  would  accept 
forty    per    cent,    of    the    amount    owing    to    them,    as 
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aforesaid,  in  full  satisfaction  of  the  said  indebtedness 
of  Julius  Ochs  <&  Co.,  and  execute  to  defendant  a 
full  receipt  and  release  for  the  ksAd  indebtedness.  And 
further,  that  all  the  other  creditors  of  defendant,  as 
such  partner  of  Julius  Ochs  &  Co.,  did  then  and 
there  also  accept  forty  per  cent,  of  their  several  de- 
mands, and  agree  to  give  defendant,  as  partner,  a 
full  receipt  and  release.  And  defendant  avers  that, 
as  partner  of  Julius  Ochs  &  Co.,  jointly  with  his  co- 
partner, they  have  paid  the  said  forty  per  cent,  in 
accordance  with  said  agreement,  aiid  that  plaintiff  ac- 
cepted said  forty  per  cent,  in  full  for  the  said  in- 
debtedness  of  Julius   Ochs   &   Co.   to   plaintiff. 

Issues  were  made  upon  those  pleas,  and,  upon  a 
trial  by  a  jury,  they  rendered  a  verdict  for  plaiutiff, 
on  which  there  was  a  judgment,  from  which  defend- 
ant  appealed   in   error   to   this   court. 

The  first  error  relied  on  by  plaintiff  in  error  for 
reversal  is,  that  the  Judge  said  to  the  jury  that  "de- 
fendant would  not  be  allowed  to  give  parol  evidence 
of  an  agreement  between  him  and  the  plaintiff  at  the 
time  of  making  of  the  notes  that  it  should  be  re- 
newed, or  that  payment  should  not  be  demanded  on 
its  becoming  due,  or  that  it  should  be  paid  in  any 
other  mode  than  is  imputed  on  its  face.^'  This 
charge  wais  given  to  the  jury  for  the  purpose  of 
withdrawing  from  them  evidence  which  had  been  ob- 
jected to,  but  admitted  to  be  given  over  the  objeo- 
tion  of  plaintiff  below.  That  evidence,  as  stated  in 
the  bill  of  exceptions,  was  as  follows:  "There  was  an 
understanding    at    the    time    the    notes   were  given  that 
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if  the  firm  of  Julius  Ochs  &  Co.  made  a  settlement 
that  these'  notes  were  to  be  held   for  nothing.'* 

It  was  in  evidence  that  about  the  5th  of  Novem- 
ber,  1866,  the  firm  of  Julius  Ochs  &  Co.  made  an 
assignment  for  the  benefit  of  their  creditors,  including 
plaintifis,  whose  claim  was  about  J6,000  by  aecqiint; 
that  afterwards  one  of  the  firm  of  the  plain tiifs  came 
from  Cincinnatti  to  Knoxville,  and  obtained  from  de- 
fendant the  note  sued  on,  and  also  two  other  notes, 
one  signed  by  Julius  Ochs  &  Co.,  indorsed  by  Louis 
David,  and  one  by  Julius  Ochs  alone,  still  leaving 
several  thousand  dollars  of  the  original  debt  of  Julius 
Ochs  &  Co.  due  and  unpaid.  It  was  in  reference 
to  these  three  notes  that  the  agreement  was  made 
that  "they  were  to  be  held  for  nothing  if  the  firm 
of  Julius  Ochs  &  Co.  made  a  settlement."  It  is  in- 
sisted for  defendant  in  error  that  the  action  of  the 
court  in  rejecting  the  evidence  as  to  the  condition 
on  which  the  notes  were  to  be  held  for  nothing,  is 
sustained  by  the  familiar  principle  that  parol  evidence 
is  inadmissible  to  vary  the  terms  or  change  the  legal 
effect  of  a  written  contract.  But  was  this  evidence 
offered  to  add  to  or  take  from,  or  in  any  way  to 
vary  the  legal  effect  of  the  note?  It  was  evidence 
of  a  collateral  agreement  that  upon  a  specified  con- 
dition  the   note   would  be   totally   discharged. 

In  sec.  302,  1  Greenl.,  it  is  said:  "Now,  return- 
ing to  the  consideration  of  the  general  rule,  that  ex- 
trinsic, verbal  evidence  is  not  admissible  to  contradict 
or  alter  a  written  instrument,  it  is  further  to  be  ob- 
served   that    this   rule  does    not    exclude    such  evidence 
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when  it  is  adduced  to  prove  the  written  agreement  is 
totally  discharged y  and,  further,  "any  obligation  by 
writing,  not  under  seal,  may  be  totally  dissolved  by  an 
oral  agreement.''  And  in  s.  304  it  is  laid  down,  "  that 
it  has  been  competent  to  prove  an  additional  and 
supplementary  agreement  by  parol — as,  for  example,  where 
the  contract  for  the  hire  of  a  horse  was  in  writing, 
and  it  was  further  agreed  by  parol  that  accidents  oc- 
casioned by  his  shying  should  be  at  the  risk  of  the 
hirer." 

The  same  doctrine  is  recognized  and  declared  in 
Leinau  v.  Smart,  11  Hum.,  308;  Cobb  v.  CyNeal,  2 
Sneed,  438.  In  Mitchell  v.  Planters  Bank,  8  Hum., 
216,  this  court  held  that  a  declaration  made  by  the 
cashier  to  the  directors  of  a  bank  in  session,  that  a 
particular  person  would  endorse  a  note  offered  for  dis- 
count, and  upon  which  undertaking  it  was  discounted, 
was  competent  testimony,  as  showing  the  character  of 
the  contract,  and  the  consent  of  the  directors  that  the 
note  should  be  discounted  on  condition  the  promise  so 
communicated   to   them   should   be   fulfilled. 

Wc  are  therefore  of  opinion  that  the  court  erred 
in  excluding  the  evidence  as  to  the  note  being  held 
for  nothing  in  the  event  a  settlement  was  made  with 
j)laintiff,  as  this  evidence  was  competent  to  show  the 
character  of  the  contract,  and  that  the  notes  were  ex- 
ecuted on  the  condition  that  if  a  settlement  should  be 
made   they   were   to   be   held   for   nothing. 

The  plaintiff  in  error  next  insists  that  the  court 
below  erred  in  charging  the  jury,  "that  before  the 
plaintiff  would   be    bound    by   the   agreement  or   writing 
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read  in  evidence,  signed  by  Julius  Ochs  &  Co.,  or 
before  they  would  be  estopped  by  said  agreement  from 
collecting  the  full  amount  due  them  from  Julius  Ochs 
&  Co.,  it  roust  appear  by  proof  that  all  the  benefi- 
ciaries in  the  deed  of  trust  and  creditors  of  Julius 
Ochs  &  Co.  had  agreed  to  it;  that  the  burden  of 
proof  to  show  this  would  be  on  the  defendant  or  those 
alleging  that  all  the  creditors  did  agree  to  it.'^  No 
just  exception  can  be  taken  to  this  part  of  the  charge. 
The  defendant,  by  his  special  plea,  affirmed  that  all 
the  creditors  had  agreed  to  the  settlement.  The  plain- 
tiff took  issue  on  this  fact.  Of  course  the  laboring 
oar  was  on  the  defendant  to  sustain  his    plea 

But  the  court  should  have  gone  further,  and  told 
the  jury  that  it  was  competent  for  the  plaintiffs  to 
waive  this  stipulation,  which  was  inserted  for  their 
benefit;  and  if  they  accepted  payment  from  the  de- 
fendant in  pursuance  of  the  terms  of  the  settlement, 
the  law  would  presume  that  they  had  waived  the  con- 
dition precedent. 

For  the  error    indicated    the   judgment    is  reversed. 
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R.  J.  McKiNNEY  V.  Mabgaret  Stacks. 

Tenants  in  Common.  QuU  daim  deed  made  in  1836  without  tooreb  ef 
inheriianee,  A  died  in  1809,  leaving  B  andC  as  his  heirs  at  law.  In 
1836,  B  executed  to  C  a  quit  claim  deed  for  his  entire  interest  in  the 
land  descended  from  A,  but  failed  to  use  any  words  of  inheritance. 
After  B'b  death,  his  heir  brought  ejectment  for  the  moiety  inherited 
by  B.  Held,  under  the  act  of  1784,  c.  22,  as.  2  ei  seg.,  as  amended 'by 
the  act  of  1796,  c.  14,  B  <fe  C  took  as  tenants  in  common  and  not  as 
coparceners.  The  quit  claim  deed,  therefore,  carried  only  an  estate 
for  B's  life,  and  at  his  death  his  heir  was  entitled  to  recover. 

Per  NiCHOMON,  C.  J.  A  technical  rule  of  law  which  by  a  long  line  of 
decisions  has  become  a  rule  of  property,  is  as  binding  on  the  court  as 
a  lef^lative  ^lactment. 


FROM  KNOX. 


Appeal  in  error  from  the  judgment  of  the  Circait 
CJourt,  February  Term,   1869.     E.  T.  Hall,  J. 

No   brief   for  plaintiff   in   error   is  on   file. 

E.  Camp   for  defendant  in  error. 

Nelson,  J.,   being  incompetent  did  not  sit. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

Thomas  Dardis  died  in  1809,  intestate  and  without 
issue,  leaving  two  brothers,  Edward  and  James  Dardis 
as  his  heirs.  He  was  the  owner  of  a  lot  in  Knox- 
ville,  which  descended  to  his  two  brothers  Edward 
and    James.       In     1836,   Edward    aliened,    relinquished 
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and  quit  claimed  all  further  claim  to  all  or  any  of 
said  lot  to  his  brother  James.  Defendant  in  error^ 
who  is  an  heir  of  Edward,  brought  ejectment  against 
plaintiff  in  error,  who  claims  under  said  conveyance 
from  Edward  to  James.  The  Circuit  Judge  held  that 
the  conveyance  from  Edward  to  James  communicated 
only  a  life  estate,  because  the  word  "heirs"  was  not 
used  in  the  instrument,  and  hence,  that  upon  the 
death  of  James  the  title  was  complete  in  the  heirs 
of  Edward,  of  whom  defendant  in  error  was  one. 
Upon  this  holding  of  the  Judge,  the  jury  found  for 
the  defendant  in  error,  on  which  there  was  judgment, 
from  which  plaintiff  in  error  appealed  in  error  to  this 
court. 

The  controlling  question  in  the  case  is  ad  to  the 
legal  effect  of  the  conveyance  from  Edward  to  James 
Dardis  in  1836.  The  language  of  the  conveyance  is: 
'^I,  Edward  Dardis,  do  hereby  alien,  relinquish  and 
quit  all  further  claim  on  my  part  to  all  or  any  of 
said  estate." 

It  is  not  disputed  that,  as  the  law  stood  in  1836, 
this  deed,  for  the  want  of  words  of  inheritanoe, 
communicated  only  a  life  estate  to  James  Dardis, 
unless  this  case  falls  within  some  of  the  exceptions  to 
the  general  rule  of  law,  as  to  the  necessity  of  words 
of   inheritance  for  communicating  a  title   in  fee. 

Upon  the  death  of  the  original  owner,  Thomas 
Dardis,  the  title  of  the  land  was  vested  by  descent 
in  his  brothers  Edward  and  James.  There  is  no  con- 
flict in  the  authorities  to  the  effect,  that  as  between 
joint  tenants,  a    release    from   one  to    another,  without 
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the  word  "heirs,"  is  effectual  to  vest  an  absolute  fee- 
simple  estate.  Shep.  Touchstone,  208  (U.  S.);  Id., 
326  ;4  Kent,  364-6;  1  Washb.  Real  Prop.,  558  (top 
page);  Id.,  127.  By  the  common  law,  therefore,  it  is 
manifest  that  the  deed  of  release  from  Edward  to 
James  Dardis  would  vest  him  with  the  fee  if  James 
and   Edward   were   joint  tenants. 

But  by  the  common  law  a  joint  tenancy  can  only 
be  created  by  purchase  or  act  of  the  parties,  and  not 
by  descent  or  act  of  the  law:  2  Blk.  Com.,  180;  2 
Washb.  Real  Prop.,  554.  As  James  and  Edward 
Dardis  derived  their  title  by  descent,  they  were  not 
joint  tenants,  but  coparceners.  The  term  coparceny 
is  applied  to  estates  of  which  two  or  more  per- 
sons form  one  heir.  The  title  of  co-parcener  is  al- 
ways by  descent.  They  resemble  joint  tenants  in 
having  the  same  unities  of  title,  interest  and  posses- 
sion. But  they  differ  in  this,  that  each  parcener  has 
an  inheritable  interest,  and  the  doctrine  of  survivor- 
ship does  not  apply  to  them:  4  Kent,  366.  They 
agree,  however,  in  the  mode  of  conveyance  by  one 
coparcener  to  another;  a  deed  of  release  by  one  co- 
parcener to  another  will  convey  a  fee  simple  without 
words  of  inheritance,  since  he  already  has  a  seizen  in 
fee  simple  of  the  estate  by  descent:  Co.  Lit.,  273,  1 
Washb.   Real  Prop.,   561. 

The  distinction  between  coparceny  and  estates  in 
common  is  so  slight  and  is  of  so  little  practical  im- 
portance that  the  former  has  nearly  given  way  to  the 
familiar  form  of  joint  estates  in  universal  use,  tenancy 
in  common. 
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Tenants  in  common  hold  by  unity  of  possession^ 
but  may  hold  by  several  and  distinct  titles,  or  by 
title  derived  at  the  same  time,  by  the  same  deed  or 
will,  for,  by  the  common  law,  tenancy  in  common  is 
created  by  deed  or  will,  and  not  by  descent.  Each 
owner  in  respect  to  his  share,  has  all  the  rights,  ex- 
cept that  of  sole  possession,  which  a  tenant  in  sev- 
eralty would  have,  and  if  he  wishes  to  convey  his 
share  to  his  co-tenant,  he  must  do  so  by  the  same 
kind  of  deed  that  would  be  necessary  to  convey  it  to 
a  stranger.  A  mere  technical  release  would  not,  as 
in  cases  of  joint  tenancy  and  coparceny,  have  that 
effect:    1    Washb.   Real   Prop.,   563. 

It  follows  that  if  James  and  EdwanJ  Dardis  were 
either  joint  tenants  or  co-parceners,  the  deed  of  re- 
lease from  Edward  to  James  conveyed  to  him  the  fee 
simple,  but  if  they  were  tenants  in  common  the  re- 
lease only  conveyed  to  James  a  life  estate.  We  have 
said  that  by  the  common  law  they  were  not  joint 
tenants,  because  they  derived  this  title  by  descent. 
We  have  seen  that  by  the  same  law  tenants  in  com- 
mon did  not  take  by  descent,  and  therefore  that  they 
must  be  coparceners,  unless  this  estate  has  been  con- 
verted  into   a   tenancy   in   common   by   our  statutes. 

The  intestate  Thomas  Dardis  died  in  1809,  when 
the  act  of  1784,  c.  22,  ss.  2  etc.,  as  amended  by  the 
act  of  1796,  c.  14,  was  in  force.  By  these  statutes  the 
lands  of  an  intestate  descended  to  all  his  sons  and 
daughters,  to  be  divided  amongst  them  equally,  share 
and  share  alike,  as  tenants  in  common  in  severalty  and 
not  as   joint   tenants,   and   if   such   intestate   should    die 
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without  ifisue^  his  lands  descended  to  his  brothers  and 
sisters  equally^  share  and  share  alike^  as  tenants  in 
common   and   not  as   joint  tenants. 

It  follows  that  James  and  Edward  held  the  land 
descended  from  Thomas  Dardis  as  tenants  in  common 
and  upon  the  doctrine  of  the  common  law  already 
stated,  one  could  convey  his  fee  simple  title  to  the 
other,  only  by  deed  with  words  of  inheritance.  This 
was  the  law  in  1836  when  the  release  was  executed, 
and  so  continued  until  1852,  when  it  was  altered  by 
statute. 

It  follows  that  James  Dardis  took  only  a  life  es- 
tate. The  settlement  of  this  question  disposes  of  the 
other  questions  presented. 

The  judgment  of  the  court  below  was  correct  and 
is   afiSrmed. 


An  application  for  a  rehearing  having  been  made, 
on  the  first  day  of  November,  1871,  Nicsholson,  C. 
J.,   delivered   the   following  opinion: 

We  are  requested  to  reconsider  and  rehear  this 
cause.  The  question  in  the  case  is,  whether  the  title 
to  the  land  in  controversy,  which  descended  from 
Thomas  Dardis  to  his  two  brothers,  James  and  Ed- 
ward, was  such  that  a  deed  of  release  from  one  to 
the  other  passed  the  fee  simple  title^  with  out  words  of 
inheritance.  As  the  deed  of ,  release  was  executed 
prior  to  the  act  which  dispenses  with  the  neces- 
sity of  using  words  of  inheritance  in  conveyances, 
the   decision   of    the    question    depends    upon    the    con- 


OCTOBER  7,  1871.  289 


fi.  J.  McKinney  v.  Margaret  Stacks. 


straction  of  the  act  of  1784,  c.  22,  and  the  principles 
of  the  common   law   as  applicable   to    that  construction. 

In  the  opinion  delivered  at  a  former  day  of  the 
term  We  held  that  by  the  act  of  1784,  c.  22,  s.  3, 
James  and  Eklward  Dardis  took  by  descent  from  their 
brother  Thomas,  estates  as  tenants  in  common;  and, 
as  by  the  common  law,  one  tenant  in  common  coq^d 
convey  the  fee  simple  to  a  co*tenant  only  by  deed 
with  words  of  inheritance,  that  therefore  the  deed  of 
release  from  one  to  the  other  without  such  words  of 
inheritance   passed   only  a   life   estate. 

In   this  it    is    insisted    with    much    earnestness  and 

ingenuity,  that   we   have   fallen    into   error,   and   we  are 

called    upon    to    reconsider    the     question.        We    have 

done   so   cheerfully,   and    have    given    to  the  arguments 

submitted   a  careful   examination,    and    will    proceed   to 

state   our  conclusions. 

The  preamble  of  the  act  of  1784,  c.  22,  is  as  fol- 
lows: 

•^  Whereas,  it  will  tend  to  promote  that  equality  of 
property,  which  is  of  the  spirit  of  a  genuine  republic, 
that  real  estate  of  persons  dying  intestate  should  un- 
dergo a  more  general  and  equal  distribution  than  has 
hitherto  prevailed   in    this  State.'' 

The  title  or  caption   of  the   act  is  as   follows: 

"An  act  to  regulate  the  descent  of  real  estates,  to 
do  away   entails,   to   make   provision   for   widows,"   etc. 

The  leading  objects  of  the  statute  are  clearly  ex- 
pressed in  the  preamble  and  caption:  to  do  away  en- 
tails  as   inconsisteirt   with   the   spirit   and   principle  of  a 

genuine   republic,   and   so   to  provide  for  the  descent  of 
19 


290  KNOXVILLE: 


B.  J.  MeKinney  v.  Margaret  Stacks, 


a  real  estate  as  that  it  should  undergo  a  more  gei^ 
eral  and  equal  distribution.  To  accomplisli  these  ob- 
jects^  the  first  and   second   sections  provide: 

''When  any  person  shall  die  seized  or  possessed  of, 
or  having  any  right^  title  or  interest  in  and  to  any 
estate,  or  inheritance  of  land^  or  other  real  estate  in 
fe^  simple,  and  such  person  shall  die  intestate,  his  or 
her  estate  or  inheritance  shall  descend  in  the  follow- 
ing manner,  to-wit:  to  all  the  sons  (and  by  the  act  of 
1795,  c.  14,  daughters),  to  be  equally  divided  amongst 
them,  share  and  share  alike,  as  tenants  in  common 
in  severalty,   and  not  as  joint  tenants,'*  &c. 

'^Sec.  3*.  If  any  person  dying  intestate  should,  at 
the  time  of  his  or  her  death,  be  seized  or  possessed 
of,  or  have  any  right,  title  or  interest  in  or  to  auy 
estate,  or  inheritance  in  lands,  or  other  real  estate  iu 
fee  simple,  and  without  issue,  such  estate  or  inher- 
itance shall  descend  to  his  or  her  brothers  (and  by 
the  act  of  1796,  c.  14,  sisters),  as  well  those  of  half 
blood  as  those  of  whole  blood,  to  be  divided  among 
them  equally,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants,  and  each  and  every 
one  of  them  shall  have,  hold  and  enjoy  in  their  re- 
spective parts  or  portions,  such  estate  or  inheritance 
as  the  intestate  died  seized  or  possessed  of,  or  entitled 
unto,"  ,&c. 

It  is  assumed  in  the  argument  that  in  carrying 
the  substance  of  these  statutes  into  the  Code,  language 
is  used  which  conveys  a  different  meaning  from  that 
used  in  the  act  of  1784.  The  language  of  the  Code, 
8.    2420,   is:      "The   land    of   an    intestate    owner   shall 
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be  inherited  in  the  following  manner  by  his  lineal 
descendants^  collateral  kindred  or  ascendents.*'  It  is 
insisted  that  in  the  act  of  1784  the  Legislature  was 
careful  to  use  language  clearly  recognizing  the  dis- 
tinction between  estates  and  the  property  in  which 
estates  were  held.  It  is  added  in  the  argument,  if 
an  intestate  shall  die  seized  of  an  estate  or  inheritance 
in  lands  or  other  real  estate,  such  estate  shall  descend 
to  his  or  her  brothers,  etc.  But  this  is  not  a  cor- 
rect statement  of  the  language  of  the  act  of  1784. 
The  true  reading  is,  if  an  intestate  shall  die  seized  of 
an  estate  or  inheritance  in  lands  or  other  real  estate 
in  fee  simple,  such  estate,  or  inheritance,  shall  descend 
to  his  or  her  brothers,  etc.  This  language  was  in- 
tended to  provide  for  the  descent  of  the  land  of  an 
intestate  owner,  and  is  synonymous  in  its  meaning 
with  the  language  of  the  Code.  In  both  the  mean- 
ing is,  that  an  intestate's  land  or  real  estate,  held  by 
him  jn  fee  simple,  whether  by  legal  or  equitable  title, 
is   to   descend   as   provided. 

By  the  language  of  the  act  of  1784,  the  intestate's 
land  or  real  estate  descended  to  his  brothers  and 
sisters,  to  be  divided  among  them  equally,  share  and 
share  alike.  By  these  words  the  right  of  survivorship 
was  cut  oflf  and  abolished,  and  if  the  provision  had 
stopped  here,  the  brothers  would  have  been  tenants  in 
coparceny;  but  the  section  proceeds:  ''as  tenants  in 
common,  and  not  as  joint  tenants;"  and  to  make  the 
meaning  still  more  palpable,  the  language  is  added: 
"and  each  and  every  of  them  shall  have,  hold  and 
enjoy,   in   their   respective   parts   or  portions,  such  estate 
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or*  inheritance  as  the  intestate  died  seized  or  possessed 
of  or  entitled  unto."  The  meaning  is  that  the  in- 
testate owner^s  land  shall  descend  to  his  brothers  and 
sisters  as  tenants  in  common^  and  not  as  joint  ten- 
ants; that  is,  each  tenant  shall  have,  hold  and  en- 
joy his  share  by  the  same  title  by  which  the  intes- 
tate  held   it. 

It  is  not  to  be  presumed  that  the  authors  of  the 
act  of  1794  did  not  fully  comprehend  the  fixed  mean- 
ing of  the  terms  "joint  tenants"  and  "tenants  in  com- 
mon," used  by  them,  as  well  as  the  term  "coparcen- 
ers," which  is  the  tenancy  which  it  is  insisted  they 
meant  to  create  by  'their  language.  It  is  matter  of 
history  that  the  men  who  controlled  the  early  legisla- 
tion of  North  Carolina  were  thoroughly  learned  in  the 
common  law.  They  used  common  law  terms  to  con- 
vey the  ideas  known  to  have  been  fixed  upon  them 
by   a   long  course   of  judicial   precedents. 

When  they  enacted  that  lands  should  descend  to 
brothers  and  sisters,  and  be  divided  among  them  share 
and  share  alike,  as  "tenants  in  common,"  and  not  as 
"joint  tenants,"  they  were  alluding  to  the  nature  and 
character  of  the  estate  which  was  to  descend  to  and 
vest  in  the  brothers  and  sisters.  If  they  had  meant 
that  they  were  to  take  the  lands  as  tenants  in  co- 
parceny, they  would  have  so  said,  instead  of  using 
the  language  that  they  should  take  an  estate  as  ten- 
ants in  common.  We  have  a  right  to  ajssume  that 
they  knew  the  difierence  between  tenants  in  common 
and  tenants  in  coparceny,  and  we  are  bound  to  con- 
clude   that    when    thev   used     the    words    "tenants    in 
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common/'  they  used  the  language  which  best  expressed 
their   meaning. 

But  the  authors  of  the  act  of  1784  were  not  con- 
tent to  indicate  their  intention  by  merely  declaring 
that  lands  descended  to  brothers  and  sisters  should  be 
''divided  among  them  equally,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint  tenants,"  but 
they  proceed  expressly  and  particularly  to  define  the 
character  of  the  tenancy  by  which  the  estate  is  to  be 
held — they  say,  "each  and  every  of  the  tenants  shall 
have,  hold  and  enjoy  in  their  respective  parts  or  por- 
tions such  estate  or  inheritance  as  their  intestate  had." 
It  is  a  leading  characteristic  of  tenancy  in  common 
that  the  tenants  are  deemed  to  have  several  and  dis- 
tinct freeholds:  4  Kent.,  368.  By  the  very  terms 
of  the  statute  the  brothers  and  sisters  are  to  have 
equal  portions  of  the  laud  descended;  it  is  subject  to 
division,  share  and  share  alike,  and  each  tenant  is  to 
have  his  respective  share  by  the  same  title  as  the  in- 
testate from  whom  it  descended.  Here  is  unity  of 
possession,  and  each  tenant  is  to  be  severally  seized 
of  his  share.  These  are  the  well  settled  character- 
istics  of  a   tenancy   in   common. 

But  it  is  insisted  that  in  addition  to  ujiity  of  pos- 
session tenants  in  common  by  descent,  under  this 
statute,  also  have  unity  of  title,  and  upon  this  fact 
the  argument  is  pressed,  that  one  tenant  in  common 
by  descent  can  release  to  another  tenant  in  common. 
It  is  conceded  that  if  tenants  in  common  by  descent 
hold  by  unity  of  'title,  by  the  doctrine  of  the  com- 
mon law    a  deed    of   release   without   words   of   inheri- 
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tanoe  to  a  co-tenant  carries  the  fee  simple  title.  But 
we  have  seen  that  the  legal  effect  of  the  act  of  1784 
was  to  destroy  the  unity  of  title  of  such  tenants^ 
thus  taking  away  from  the  tenancy  by  descent  that 
distinctive  feature  of  a  joint  tenancy^  the  unity  of 
title.  The  reason  therefore  on  which  the  common 
law  rested  ceases  to  operate  when  the  unity  of  title 
is   destroyed. 

This  question  is  thus  presented  and  discussed  in  4 
Kent^  367:  '^Tenants  in  common  are  persons  who 
hold  by  unity  of  possession,  and  they  may  hold  by 
several  and  distinct  titles,  or  by  title  derived  at  the 
same  time,  by  the  same  deed  or  descent.  In  this 
respect  the  American  law  differs  from  the  English 
common  law.  This  tenancy,  according  to  the  com- 
mon law,  is  created  by  deed  or  will,  or  by  change 
of  title  from  joint  tenancy  or  coparceny,  or  it 
arises  in  many  cases  by  construction  of  law.  In  this 
country  it  may  be  created  by  descent  as  well  as  by 
deed  or  will,  and  whether  the  estate  be  created  by 
the  act  of  the  party,  or  by  descent,  in  either  case 
tenants  in  common  are  deemed  to  have  several  and 
distinct  freeholds,  for  that  circumstance  is  a  lead- 
ing characteristic  of  tenancy  in  common.  Each  ten- 
ant is  considered  to  be  solely  or  severally  seized  of 
his  share." 

It  is  next  insisted  that  it  is  apparent  upon  the 
face  of  the  deed  of  release  that  Edward  Dardis  in- 
tended thereby  to  convey  his  whole  title  to  his  brother 
James,  and  that  this  apparent  intention  ought  to  pre- 
vail   over    a  technical     rule   of    the   common     law,   the 
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reason  for  which  has  long  since  ceased.  Technical 
rules  of  law,  when  they  have  become  rules  of  prop- 
erty by  a  long  train  of  judicial  precedents,  are  as 
binding  on  the  court  as  statutory  laws.  No  rule  of 
property  was  more  firmly  fixed  than  that  which  re- 
quired the  use  of  words  of  inheritance  in  a  convey- 
ance, to  carry  the  fee  simple  title.  Yet  this  was  a 
tc'chnical  rule,  which  overruled  the  apparent  intention 
of  parties  as  manifested  in  their  conveyances,  and 
which  maintained  its  position  as  a  rule  of  property 
until  it  was  abolished  by  a  recent  statute.  This 
technical  rule  of  law  and  rule  of  property  was  in 
force  when  the  deed  of  release  in  this  case  was  made, 
and  we  have  no  alternative  but  to  follow  the  law. 
We  are  therefore  constrained  to  adhere  to  the  opinion 
heretofore  announced,  and  to  disallow  the  petition  for 
rehearing. 


Joseph  A.  Mabry  v.  Oowan,  McClung  &  Co. 

L  Oyeb.  Haw  craved.  If  a  party  deaireR  oyer  of  a  written  inBtroment  be- 
fore pleading,  he  must  have  hiF  prayer  entered  of  record  and  invoke 
the  judgment  of  the  court  whether  he  Rhall  further  plead  until  the 
oyer  la  granted.  The  demanding  of  oyer  by  a  memorandum  written 
on  the  foot  of  the  declaration,  and  signed  by  the  attorney  of  the  de« 
fendant,  presents  no  legal  obstacle  to  the  plaintifi'^s  right  to  a  judg- 
ment by  default. 

Case  cited :     Andenoti  v.  AUiaonj  2  Head,  122. 
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2.  Same.  Judgment  by  dffavU.  And  in  Ruch  case  a  judgment  bj  default 
having  been  taken,  and  the  entry  of  the  judgment  having  been  sus- 
pended on  a  suggestion  as  to  the  state  of  the  pleadings  made  by  the 
attorney  for  the  defendant,  who,  pending  the  suspension  and  without 
leave  of  the  court,  filed  a  demurrer,  hdd,  the  plaintiffs  were  entitled 
on  motion  to  have  the  demurrer  stricken  out  and  the  judgment  by 
default  entered. 

Cases  cited :     Bmik  of  Teimeabee  v.  SkUiemf  2  Sneed,  698. 


PBOM    KNOX. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   February   Term,    1871.       E.  T.  Hall,   J. 

Brown  &  Hicks  for   plaintiff  in   error,  insisted : 

1.  The  defendant  craved  oyer  of  the  note,  and  the 
record  does  not  show  that  it  was  granted  him.  It 
was  error  to  enter  judgment  by  default  before  granting 
oyer. 

2.  The  exhibiting  the  notes  to  the  court,  and  hav- 
ing them  spread  upon  the  record,  is  not  granting  oyer; 
if  so,  in  cases  of  forgery  and  erasures,  etc.,  the  de- 
fendant would  be  without  remedy,  not  being  able  to 
see  the  note  until  '^suddenly  confronted  with  it  on  the 
trial." 

Webb  &  Taylor  for  defendants  in    error,  insisted: 

1.  Where  a  judgment  by  default  has  been  allowed, 
it  should  not  be  set  aside,  except  upon  affidavit,  show- 
ing a  good  defense  and  a  good  reason  for  having  failed 
to   plead   in   time:     citing   2   Sneed,   698. 

2.  The  prayer  for  oyer  not  having  been  enteied 
of  record,  it  did  not  have  the  effect  of  a  plea,  and 
did   not  prevent   the   plaintiff  from  taking  judgment  by 


i 
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default:  citing  Anderson  v.  Allwon^  2  Head^  123; 
Martin   v.   Bank  of  Tennessee,   2   Col.,   332. 

Sneed  J.,  delivered  the   opinion    of  the   court. 

The  plain tifipH  declared  in  debt  on  a  single  count 
against  the  defendant  as  endorser  of  two  promissory 
notes.       The   declaration    was  filed   on    the   8th   October, 

1870,   it  being   the day  of  the  October  Term,  1870, 

of  the  Circuit  Court  of  Knox  county.  On  the  10th 
of  the  same  month  the  defendant  craved  oyer  of  the 
note  sued  on  by  a  memorandum  written  at  the  foot 
of  the  declaration,  and  signed  by  his  counsel.  On 
the  19th  of  October  thereafter  the  following  order  was 
entered   of  record   on   the   plaintiffs'    motion : 

"Cowan,  McClung  &  Co,,  v.  Joseph  A,  Mahry, 

"  In  this  cause  the  defendant  having  craved  oyer 
of  the    notes   sued    on,   and   the   said    notes   having   been 

produced    in    court    and    exhibited    to    the    court,     it    is 

upon    motion  of  the  plaintiff  ordered  that  the  said   notes 

be   spread   upon   the   minutes   of  the   court.'* 

And  this  was  accordingly  done.  No  other  pro- 
ceedings were  had  in  the  cause  until  the  February 
Term,  1871,  of  said  court,  when  on  the  second  day 
of  said  term,  on  motion  of  the  plaintiffs,  a  judgment 
by  default  was  rendered  against  the  defendant;  but,  in 
consequence  of  some  suggestions  made  to  the  court  by 
the  defendant's  counsel  touching  the  state  and  condition 
of  the  pleadings,  the  entry  of  said  judgment  by  de- 
fault was  suspended  and  was  not  made  on  that  day. 
After  this,   and   at   the   same   term,   the   defendant,  with- 
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out  leave  of  the  courts  filed  a  demurrer  to  the  declar- 
ation^ assigning  as  ground  of  demurrer  that  the 
plaintiff  had  embraced  two  causes  of  action  in  a  sin- 
gle count.  The  plaintiffs,  on  being  advised  of  this  step, 
moved  the  court  to  strike  the  demurrer  from  the  files, 
because  it  came  too  late  and  was  filed  without  leave 
of  the  court,  and  moved  also  that  the  judgment  by 
default  rendered  on  the  second  day  of  the  term  be 
entered  of  record.  The  demurrer  was  therefore  stricken 
from  the  files;  and  the  court  being  of  opinion  that 
the  plain tifis  were  entitled  to  their  judgment  by  de- 
fault on  the  second  day  of  the  term  as  rendered,  the 
same  was  entered  accordingly.  From  this  judgment 
the  defendant  has  appealed  in  error.  We  think  there 
was  no  error  in  this  proceeding.  The  defendant  was 
required  to  appear,  and  plead  or  demur  to  the  declar- 
ation, within  the  first  two  days  after  the  first  three 
days  of  the  term,  in  which  latter  the  declaration  is 
required  to  be  filed,  and  iji  this  case  was  filed.  If 
he  does  not  so  appear  and  plead  or  demur,  the  plain- 
tiff is  entitled  to  his  judgment  by  default:  Code,  ss. 
2951,  4238,  4239.  If  the  defendant  could  show  good 
reason  for  not  pleading,  he  might  have  done  so  by 
affidavit,  and  the  court,  in  the  exercise  of  a  sound 
discretion,  might  have  set  aside  the  judgment  by  de- 
fault, and  permitted  him  to  plead:  2  Sneed,  698. 
But  the  defendant  failed  to  plead  at  the  first  term  at 
all;  and  at  the  second  term,  after  judgment  by  de- 
fault had  been  actually  rendered,  he  filed  a  demurrer 
without  leave  of  the  court.  The  demurrer  was  irreg- 
ular,  and   was    properly  stricken    from    the    files.       But 
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the  defendant  insists  that  he  had  craved  oyer  of  the 
notes  sued  on,  and  that  oyer  had  not  been  granted; 
and  he  insists  '^  earnestly"  that  in  this  state  of  things 
the  judgment  by  default  was  premature  and  erroneous. 
If  this  was  so^  the  tacts  should  have  been  shown  by 
affidavit  upon  an  application  to  set  aside  the  judgment, 
as  the  court  could  not  be  presumed  to  know  whether 
the  plaintiff  had  actually  exhibited  the  notes  to  de- 
fendant or  not.  The  record  shows,  however,  that 
after  oyer  was  craved  by  the  defendant,  the  plaintiff 
brought  the  notes  into  court  and  exhibited  them  to 
the  court,  and  moved  to  have  them  spread  upon  the 
minutes  of  the  court,  which  was  done.  If  the  defend- 
ant was  not  present  to  inspect  them,  it  was  not  the 
fault  of  the  plaintiff.  If  the  plaintiff  had  filed  his 
declaration  without  profert,  it  was  demurrable;  but  if 
profert  was  made  in  the  declaration,  and  he  failed  to 
produce  the  notes  in  court,  the  defendant  could  crave 
oyer,  and  if  the  notes  are  not  produced,  the  defendant 
must  have  his  demand  of  oyer  entered  upon  the  record, 
and  not  until  then  can  he  have  the  judgment  of  the 
court,  whether  he  is  bound  further  to  plead  or  not: 
Anderson  v.  Allison,  2  Head,  123.  His  failure  to  do 
80  must  be  taken  as  a  waiver  of  all  exception  to  the 
plaintiff's  method  of  granting  oyer  or  as  an  acquies- 
cence therein.  The  practice  in  this  State  as  to  the 
form  and  manner  of  craving  oyer  is  not  very  well 
defined.  As  a  general  thing  written  forms  have  been 
dispensed  with,  and  the  common  practice  is,  where  the 
writing  has  not  been  filed  with  the  declaration^  for 
the  defendant's  counsel  to  call  privately  upon  the  coun- 
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sel   for  the  plaintiff  and  demand    an    ins})ection   of   the 

writing   before   pleading.  If  this   is    refused,   an    entry 

should  be   made   at  once  of  oyer  craved,   and  then  the 

judgment    of   the    court  demanded.        At    the    present 

day  in  England  oyer  is  demanded  by  a  note  'in  writ- 
ing   addressed    to    the    attorney    of   the    party    on    the 

* 

other  side,  and  it  is  given  by  providing  the  party  re- 
quiring it  with  a  copy  of  the  writing  sued  on  at  his 
expense,  showing  him  the  original  if  desired :  Tidd's 
Pr.,  886;  St^ph.,  93.  Thus,  it  is  said,  "if  oyer  be 
denied  when  it.  ought  to  be  granted,  the  party  mak- 
ing the  claim  should  move  the  cqurt  to  have  the 
prayer  of  oyer  entered  on  the  record,  which  entry  is 
in  the  nature  of  a  plea,  and  the  plaintiff  may  coun- 
terplead the  right  to  oyer  or  to  strike  out  the  rest 
of  the  pleading  following  the  oyer  and  demur,  upon 
which  the  judgment  of  the  court  is  either  that  the 
defendant  have  over  or  that  he  answer  without  it: 
1  Saund,  9;  Tidd,  583;  Bac.  Ab.  Pleas.,  1-12;  1 
Ch.  PL,  432.  The  English  practice,  when  oyer  is 
refused,  of  having  the  entry  made  that  oyer  was  craved, 
is  jm|)ortant  as  subserving  the  accuracy  and  certainty 
of  judicial  proceedings,  and  has  been  sanctioned  and 
adopted  in  our  practice.  The  defendant  in  this  cause, 
if  dissatisfied  with  the  plaintiffs'  response  to  his  demand 
of  oyer,  should  have  said  demand  entered  of  record, 
and  then  invoke  the  judgment  of  the  court  whether 
he  should  be  required  further  to  plead  or  not.  Hav- 
ing failed  in  this  his  demand  of  oyer,  if  not  indeed 
already  satisfied  in  contemplation  of  law,  by  the  produc- 
tion  of  the  notes   in    court,  and   the  entry  thereof  upon 
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record,  becomes  nugatory,  and  was   no  legal  obstacle  to 
the  plaintiff's   right   to   a  judgment  by   default. 
Affirm   the  judgment. 


J.  P.   Moore  v.  Jane  Webb,   Adm'x,  et  al 

SuBMiaaiOK  TO  Arbitration.  A  submission  to  arbitration  of  a  caufie 
pending  in  a  court  of  record,  made  by  a  rule  of  court,  is  not  revoked 
by  the  death  of  one  of  the  parties.  In  such  case  the  cause  may  be 
revived  against  the  administrator,  the  award  entered  and  judgment 
rendered  thereon.  But  there  is  no  authority  of  law  for  levying  the 
execution  on  the  realty  descended  and  bringing  the  heirs  before  the 
court  by  mnre  faeicw. 

Counsel  urged  to  spread  on  the  record  the  giounds  on  which  their 
motions  are  baaed. 


FBOM    HAMILTON. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   March   Term,   1871.     J.  B.   Hoyi.,   J. 

W.   L.   Eakin   for  plaintiff    in    error,   insisted: 

1.  The  administratrix  had  the  right  to  abide  by 
the  judgment  of  the  tribunal  selected  by  her  intestate, 
and   in   fact   did  so:    citing   G)de,   s.   3032. 

2.  The  heirs  were  regularly  before  the  court,  and 
oould  have  pleaded  to  the  aoi.  fa,  if  so  advised.  It 
was  error  therefore  to  quash   the   aci.  fa.   and   refuse   to 
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order  a  .sale   of   the    land    levied    on :    citing    Code,  s. 
3633. 

D.  M.  Key  for  defendants  in  error,  insisted  that 
the  death  of  Webb  was  a  revocation  of  the  submis- 
sion,  and   that   all   subsequent  proceedings   thereon   were 

void. 

* 

Freemak,   J,,  delivered   the   opinion   of  the   court. 

An  action  for  damages  was  commenced  in  I860,  by 
Moore  against  George  W.  Gardenhire,  Meredith  Webb 
and  William  McCorraack.  The  suit  was  commenced 
by  original  attachment.  After  levy  of  attachment  on 
property  of  Webb,  all  the  defendants  appeared  and 
pleaded  not  guilty.  At  the  October  Term,  1867,  the  par- 
ties by  attorneys  consented  to  a  reference  of  the  case 
to  the  arbitrament  of  certain  persons  named,  with 
leave,  if  the  four  selected  could  not  agree,  they  should 
choose  an  umpire,  and  that  their  award  should  be 
made  the  judgment  of  the  court.  It  was  further 
agreed  that  the  arbitrators  should  meet  on  the  fourth 
Monday  of   November,  (after)  at  a   place  stated. 

February  Term,  the  14th  of  the  month,  the  death 
of  the  defendant,  M.  Webb,  was  suggested  and  admit- 
ted, and  by  consent  the  case  was  revived  against  Jane 
Webb,  his  administratrix,  and  thereupon  the  plaintiff 
moved  the  court  to  show  cause  why  the  award  in  the 
case  should  be  filed  and  made  the  judgment  of  the 
court,  which  motion  was  by  consent  continued  till 
next  term   of   the   court. 

At  next  term,  the  motion  was  heard  and  the  award 
entered  on  the   minutes  of   the  court,  and  in  accordance 
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Tvith  the  finding  of  the  arbitrators,  a  judgment  was  ren- 
dered in  favor  of  plaintiff  against  defendant  Jane 
Webb,  administratrix,  for  ](500  and  costs,  and  in  favor 
of   defendants  Gardenhire   and   W.   F.   McCormack. 

This  judgment  was  regularly  entered  and  execution 
issued,  returned  no  personal  property  found,  and  levied 
on  real  estate  of  said  Webb,  descended,  and  ad.  fa. 
ordered  against  his  heirs,  upon  the  return  of  the  exe- 
cution into  the  court.  After  various  scL/as,  issued  and 
returned,  the  case  came  on  at  last  on  motion  of  plain- 
tiff to  have  an  order  to  sell  the  land,  and  by  defend- 
ants to  quash  and  dismiss  the  various  tsei,  fas.,  when 
the  court  sustained  the  motion  of  defendants,  quashed 
the  8ci.  fas.  and  dismissed  the  proceedings  against  the 
land,  from  which  judgment  an  appeal  is  prosecuted 
to   this   court. 

We  may  here  remark,  that  the  usual  defect  ap- 
pears in  this  motion,  found  in  all  the  records  we 
have  had  before  us,  that  the  grounds  of  this  motion 
are  not  stated,  and  we  can  not  too  earnestly  impress 
on  counsel  the  necessity  of  adopting  a  different  prac- 
tice. But  passing  this  by  we  proceed  to  the  ques- 
tion  presented   by   the   record   in   this  case. 

It  is  insisted  first  by  the  defendant  Jane  Webb, 
administratrix,  and  heirs,  that  the  award  and  judgment 
rendered  thereon  are  void,  because  they  say  they  were 
not  before  the  court,  nor  had  the  arbitration  any 
authority  to  make  the  award,  because  of  the  death 
of  Webb  between  the  time  of  submission  of  the  case 
and  the  making  of  the  award,  and  this  is  a  revoca- 
tion  of   the  submission   to    arbitration.     There    can     be 
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no  question  that  where  the  submission  is  simply  by 
deed  or  writing  and  not  by  nile  of  court  and  con- 
fers a  simple  power  on  arbitrators  to  act,  the  death  of' 
one  of  the  parties  would  be  a  revocation  of  the  authority 
and   any   award    made   after   this   would    be   a   nullity. 

But  we  can  not  apply  this  principle  to  a  case  pend- 
ing in  a  court  of  record,  when  the  submission  is  a 
matter  of  record  and  makes  a  part  of  the  proceed- 
ings in  the  cause.  On  the  death  of  the  party  the  case 
abates,  or  is  suspended,  but  on  appointment  of  the 
administrator,  the  case  may  be  revived  and  prosecuted 
against  said  personal  representative,  and  such  represen- 
tative stands  precisely  in  the  shoes  of  the  intestate  as 
to  the  suit,  and  comes  into  it  when  revived  against 
him  at  the  precise  point  at  which  it  was  left  by  the 
party  he  represents.  This  we  think  would  be  so  on 
sound  principle,  but  looking  at  the  provisions  of  the 
Code  on  the  subject,  we  think  they  are  conclusive  of 
the   question. 

By  8.  3432  it  is  provided,  "all  causes  of  action, 
whether  there  be  a  suit  pending  therefor  or  not,  may 
be  submitted  to  the  decision  of  one  or  more  arbitra- 
tors, as  hereinafter  provided.^'  Among  other  things  it 
is  provided  that  such  submission  may  be  had  on  the 
part  of  an  administrator  and  other  trustees.  Aft«r  vari- 
ous provisions  regulating  the  mode  of  proceeding  in 
such  cases,  it  is  provided,  s.  3439,  "  no  such  submis- 
sion shall  be  revocable  after  the  agreement  is  signed 
by  the  parties  or  entered  of  record,  without  leave  of 
the  court  or  justice,  except  by  mutual  consent  entered 
of    record."        We     think     from    these    provisions   it  Ls 
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clear  the  entry  of  the  submission  of  record  is  in 
the  nature  of  an  orclcr  or  judgment  of  the  court, 
and  stands  as  part  of  the  proceedings  of  record  un- 
less revoked  in  accordance  with  the  above  provis- 
ion. We  can  see  no  inconvenience  nor  injury  to  re- 
sult from  proceeding  under  the  submission,  with  thd 
administrator  before  the  court,  as  he,  representing  his 
iutestate,  would,  as  a  party  to  the  suit,  have  the  same 
jwwer  of  revocation  as  his  intestate  and  no  more,  and 
could  in  like  manner  defend  the  suit,  or  resist  the 
confirmation  when  made.  In  any  event,  as  an  ad- 
ministrator has  the  power  by  the  statute  to  submit 
the  case  to  arbitration,  we  can  not  see  but  that  such 
representative  may  be  fairly  held  to  have  assented  to 
and  adopted  the  submission  already  made,  when  as  in 
this  case,  the  award  is  entered  of  record,  made 
against  the  representative,  and  no  objection  made  to 
the  proceeding  at  the  time.  The  judgment  clearly 
was  not  void  on  its  face,  and  could  not  be  so  held 
on  the  collateral  motion  to  condemn  the  land,  or 
order    it   to     be    sold     on    return   of   the    sei.  fas. 

But  then  were  the  sci.  fas.  properly  issued,  and 
was  this  a  case  where  the  land  of  the  heirs  could 
be   subjected   to  sale,  by  such   a   proceeding? 

By  8.  2257  of  the  code  when  no  pei*son  will  ad- 
minister on  the  estate  of  the  deceased,  any  person 
who  has  commenced  suit  against  the  intestate  in  his 
lifetime,  may  have  sei.  fa.  against  his  heirs  or  devisees 
and  prosecute  the  suit  to  judgment  and  execution 
against  the   real     estate  of    the  ancestor    descended     or 

devised. 
20 


\ 
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By  s.  2258,  when  the  plea  of  "fully  administered/' 
"no  assets^^  or  "not  sufficient  assets  to  satisfy  the 
plaintiff's  demand*'  is  found  in  favor  of  an  executor  or 
administrator,  the  plaintiff  may  proceed  to  ascertain 
his  demand  and  enter  judgment,  but  it  is  provided 
by   next    section,     that  "  before    taking    out    execution 

against    the    real     estate    of     the    deceased    debtor,  his 

I 

heir  or  devisees  shall  be  summoned  by  8ci,  fa.  to 
show  cause  why  execution  should  not  be  issued  against 
the  real  estate  for  the  amount  of  the  judgment  or  so 
much  of  it  as  there  may  not  be  personal  assets  to 
discharge. 

By  subsequent  section  h  is  provided  the  heir  or 
devisees  may  plead  that  the  executor  or  administrator 
has  sufficient  assets  or  they  have  wasted  or  concealed 
the  same,  and  the  court  shall  order  a  trial  of  this 
collateral  issue  between  the  parties.  It  is  obvious 
these  sections  do  not  apply  to  this  case,  as  no  plea 
of  "fully  administered,"  no  assets,  nor  anything  re- 
quired by  the  statute  was  interposed  in  the  case,  but 
only  a  simple  judgment  against  the  administratrix,  to 
be  levied  of  the  goods  and  chattels,  etc.,  in  her  hands 
to   be   administered. 

The  only  other  section  of  the  Code  bearing  on 
the  question  is  s.  2271,  providing  for  scL  fa,  against 
the  heir  in  case  of  return  of  a  justice's  execution,  "  no 
property  found."  On  return  of  the  papers  to  the  Cir- 
cuit Court,  upon  the  suggestion  and  application  of  the 
plaintiff,  his  agent  or  attorney,  said  ad,  fa.  to  issue 
and  proceedings  be  had  for  the  satisfaction  of  the 
judgment,  either  out  of  the   goods  and  chattels  of  the 
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defendant  (administrator  or  executor)  in  case  he  has 
wasted  the  assets,  or  out  of  the  real  estate  of  the 
deceased. 

By  section  2273  it  is  provided:  "The  like  pro- 
ceedings shall  be  had  in  caiie  of  an  execution  issued 
after  the  death  of  the  debtor,  and  returned  'nothing 
found,'  on  a  jicdgment  recovered  in  his  lifetime"  These 
last  provisions  have  no  application  to  this  case,  as  the 
judgment  was  not  recovered  against  the  intestate  in 
his  lifetime,  but  only  recovered  against  his  adminis- 
tratrix,  after   his   death. 

We  are  constrained  to  hold,  then,  that  the  judg- 
ment against  the  administratrix  is  valid,  but  that  the 
proceedings  to  subject  the  land  are  void,  as  not  au- 
thorized by  law,  and  that  the  parties  must  proceed 
to  make  their  debt  either  out  of  the  administratrix, 
or  out  of  the  land  descended,  by  regular  proceedings, 
as  in  the  case  of  other  debts  against  the  lands  of 
deceased   parties. 

It  follows  the  judgment  of  the  Circuit  Court  was 
correct  in  quashing  the  sci.  fas.  and  proceedings  there- 
on,  and   will   be   affirmed. 
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A.   K.  Seago  v.  Hugh   Martin. 

Peincipai.  Ain>  Agent.  Bajt^ication.  A  stored  corn  with  B,  who,  as  *A 
alleged,  sold  it  without  authority.  All  of  the  purchase  money  except 
the  amount  of  a  purchase  made  by  C,  waa  tendered  to  A  by  B,  and  at 
the  same  time  A  was  informed  that  all  of  the  corn  had  been  sold ;  no 
special  mention,  however,  was  made  of  the  sale  to  G.  A  accepted  the 
money  tendered.  Held^  a  ratification  of  all  the  sales,  including  that 
toC. 


FROM    HAMILTON. 


Appeal  in  error  from  the  judgment  of  the  Law 
Court  of  Chattanooga,  November  Term,  1870.  JoHK 
B.    HOYL,    J. 

Vandyke,  Cooke  &  Vandyke  for  plaintift'  in 
error. 

W.  P.  Washburn,  Key,  Eaken  &  Key,  and  Bax- 
ter  for  defendant  in   error. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

Martin  placed  2,600  bushels  of  corn  in  the  ware- 
house of  French  &  Brown,  at  Chattanooga,  who,  after 
selling  parts  of  it  to  various  persons,  shipped  about 
six  hundred  bushels  thereof  to  Seago,  who  was  a  com- 
mission merchant  at  Atlanta,  in  compliance  with  his 
request  made  by  letter  or  telegraph.  French  & 
Brown  were  indebted  to  Seago  at  the  time  in  a  sum 
sufiBcient  to    pay   for   the   corn,   but  afterwards  failed  in 
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business.  They  paid  to  Martin  the  entire  proceeds  of 
their  sales^  with  the  exception  of  the  six  hundred 
bushels  received  by  Seago.  On  the  trial  of  the 
cause  the  fact  was  controverted  whether  French  & 
Brown  were  commission^  storage  and  forwarding  mer- 
chants^  or  storage  merchants  only,  and  the  questions 
as  to  whether  they  had  authority  to  sell,  or  in  fact 
made  a  sale  to  Seago,  were  submitted  to  the  jury, 
under   proper   instructions  of    the   court. 

It  is  now  insisted  for  the  plaintiff  in  error  that 
the  Circuit  Court  erred  in  refusing  to  instruct  the 
jury  tt'that,  if  the  plaintiff  accepted  from  French  & 
Brown,  or  either  of  them,  part  of  the  proceeds  of 
sale  of  his  corn,  with  the  knowledge  that  the  entire 
lot  of  corn  had  been  sold  by  them,  then  that  would 
be  a  ratification  of  the  acts  of  French  &  Brown  in 
sale   of  the   entire   lot   of  corn.** 

That  part  of  his  Honor's  charge  which  relates  to 
this  proposition  is  as  follows:  "It  is  insisted  by  the 
counsel  for  the  defendant,  that  after  the  sale  of  this 
corn  was  made  by  Messrs.  French  &  Brown,  the  sale 
was  ratified  by  the  plaintiff  by  the  receipt  by  him 
of  a  part  of  the  proceeds  of  sale.  On  this  point 
the  court  instructs  you  that  if  the  plaintiff  was  in- 
formed in  any  way  that  there  had  been  a  sale  of  this 
com  by  French  &  Brown  to  the  defendant,  and  that 
after  such  information  he  received  from  them  a  part 
of  the  purchase  money  for  said  corn,  with  information 
that  it  was  paid  him  on  that  account,  it  would 
amount  to  a  ratification  of  the  sale,  and  plaintiff  could 
not  then  recover  in   this   action." 
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This  charge  does  not  meet  the  proposition  submit- 
ted in  behalf  of  the  plaintiff  in  error^  who  was  the 
defendant  below,  because,  when  taken  in  connection 
with  the  proof,  it  is  restricted  to  the  sale  of  part  of 
the  corn  by  French  &  Brown  to  the  defendant,  and 
the  receipt  from  them  alone  of  part  of  the  purchase 
money.  The  evidence  of  Thomas  A.  Brown,  one  of 
the  partners,  was  that  he  sold  and  shipped  to 'the  de- 
fendant about  six  hundred  bushels  of  plaintiff's  corn, 
and  about  the  same  time  sold  all  the  balance  to  dif- 
ferent persons;  that  he  "paid  over  to  the  plaintiff, 
Martin,  the  entire  proceeds  of  all  the  plaintiff*^  corn 
except  what  was  sold  to  defendant;  that  he  (the  wit- 
ness) paid  the  proceeds  of  sale  mentioned  to  plaintiff 
(^lartin)  in  a  check  on  the  Jbank,  and  that  plaintiff 
knew,  at  the  time  he  received  it,  that  witness  had 
sold  all  of  his  corn,  and  received  the  pay  from  wit- 
ness with  a  full  knowledge  of  that  fact."  Martin, 
the  plaintiff,  also  stated  in  his  evidence  that  Thomas 
A.  Brown,  of  the  firm  of  French  &  Brown,  paid  him 
one  thousand  and  fifty  or  sixty  dollars  of  the  pro- 
ceeds, telling  him  at  the  same  time  he  had  sold  the 
entire  lot  of  corn,  but  not  stating  to  whom  it  had 
been  sold. 

In  1  Livermore  on  Ag.,  394,  it  is  said  the  acts 
of  a  principal  are  to  be  construed  liberally  in  fiivor 
of  an  adoption  of  the  acts  of  an  agent.  In  Story 
on  Ag.,  s.  253,  it  is  said  that  slight  circumstances 
and  small  matters  will  sometimes  suffice  to  raise  the 
presumption  of  a  ratification;  and  it  is  well  settled 
that  an   adoption   of  the   agency  in  one  part  operates  as 
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the  adoption  of  the  whole  act,  for  an  act  can  not  be 
affirmed  as  to  bo  much  as  is  beneficial,  and  rejected 
as  to  the  remainder.  Theob.  on  Pr.  and  Sur.,  and 
Pr.   and  Ag.,   by   Hammond,   238;   2   Strange,   859. 

In  conformity  to  these  principles,  we  hold  that  if 
the  2,600  bushels  of  corn  were  shipped  to  or  depos- 
ited with  Fi*ench  &  Brown  for  storage  merely,  and 
without  any  authority  in  the  first  instance  to  sell, 
and  they  afterwards  sold  the  same  and  communicated 
that  fact  to  Martin,  and  paid  him  part  of  the  pur- 
chase money,  informing  him  that  they  had  sold  the 
whole  of  the  corn,  it  was  immaterial  whether  or  not 
they  gave  any  special  information  of  the  sale  to  Seago, 
and  the  reception  of  part  of  the  purchase  money  was 
a  ratification  of  the  entire  sale  or  sales.  In  this 
view,  it  was  error  in  the  Circuit  Court  to  refuse  the 
instructions  requested,  and  the  judgment  is  reversed 
and  the   cause   remanded   for  a  new   trial. 


Nelson  Mynatt  v.  H.  D.  C.  Mynatt. 

pLBADDia.  Motion  io  strike  out  plea.  The  following  plea  was  stricken  out 
by  the  Circuit  Judge  on  motion :  "  That  said  offenseB,  if  committed  at 
all,  were  not  committed  within  such  a  period  of  time  before  the  begin- 
ning of  this  suit  as  maj  be  inquired  uf  by  this  court/' 
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Heldj  error.     1.  If  the  motion  was  based  on  a  supposed  want  of  certain tj 

in  the  plea,  the  Circuit  Court  could  at  most  only  have  directed  a  more 

specific  statement. 
2.  If  bancd  upon  a  supposed  failure  of  the  plea  to  set  forth  a  substantial 

defense,  the  motion  should  have  been  disallowed,  such  defect  being 

only  reached  by  demurrer. 

Feb  Nicholson,  C.  J.    This  plea,  if  sufficient  in  form,  is  good  in  sub- 
stance. 
.    Case  cited :   Girdner  v.  Slephem^  1  Heis.,  280. 


FROM    KNOX. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   July  Term,   1871.       E.   T.   Hall,  J. 

James  R.  Cocke  for  plaintiff  in  error,  cited  Oird- 
ner   v.   Stephens,    1    Heis,    280. 

M.  L.  Hall  for  defendant  in  error,  insisted  that 
the  80-called  plea  of  the  statute  of  limitations  was 
void  for  uncertainty,  and  was  in  fact  no  plea  at  all, 
and    was   properly   stricken    out   on    motion. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

Defendant  in  error  sued  plaintiff  in  error  in  trespass 
for  false  imprisonment,  and  recovered  a  judgment  for 
$640.  Defendant  below  put  in  two  pleas — not  guilty, 
and  the  statute  of  limitations;  the  latter  was  as  fol- 
lows: "That  said  offenses,  if  committed  at  all,  were 
not  committed  within  such  a  period  of  time  before 
the  beginning  of  this  suit  as  may  be  inquired  of  by  thb 
court,   and   this   defendant   is   ready   to   verify,"  etc. 
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The  plaintiff  entered  a  motion  to  show  cause  why 
this  plea  should  be  stricken  from  the  file^  but  the 
record  shows  no  reason  why  the  motion  was  made. 
Upon  argument  of  the  motion,  it  was  considered  by 
the  court  that  said  plea  be  stricken  out  and  from 
the  files.  For  what  it  was  stricken  out  does  not  ap- 
pear whether  for  insufficiency  as  a  plea  of  the  statute 
of  limitations  or  because  of  the  sup}x>sed  operation  of 
the  Schedule  to  the  amended  Constitution  of  1865  in 
suspending  the  statute  of  limitations  from  May  6, 
1861,   to   the    1st  of  January,    1867. 

The  striking  out  of  the  plea  is  the  only  error  as- 
signed by  plaintiff  in  error  for  a  reversal  of  the  judg- 
ment. It  is  obvious,  under  the  holding  of  this  court, 
in  Girdner  v.  Stephens,  1  Heis.,  280,  that  if  the  plea 
was  sufficient  in  form  it  was  a  complete  bar  to  the 
action.  The  trespass  complained  of  occurred  in  De- 
cember, 1861,  and  the  suit  was  brought  in  March, 
186»5.  If  the  plea  was  stricken  out  for  the  reason 
that  it  was  not  deemed  available  on"  account  of  the 
operation  of  the  Schedule  referred  to,  the  court  was 
in    error. 

The  question  then  recurs,  was  the  plea  sufficient? 
Instead  of  si>ecifying  the  time  within  which  the  action 
had  been  barred,  the  plea  says  that  the  offense  was 
not  committed  within  such  period  of  time  before  the 
beginning  of  the  suit  as  may  be  inquired  of  by  the 
court.  The  meaning  of  the  plea  could  not  well  be 
misunderstood.  The  object  was  to  rely  upon  the 
statute  of  one  year  or  three  years  as  the  court  might 
deem     applicable    to    the    case.        By    s.     2884    of    the 
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Code,  it  is  provided  that  "any  pleading  possessing  the 
following  requisite  is  sufficient:  1.  When  it  conveys 
a  reasonable  certainty  of  meaning.  2.  When,  by  a 
fair  and  natural  construction,  it  shows  a  substantial 
cause  of  action  or  defense.  If  defective  in  the  first 
of  the  above  particulars,  the  court,  on  motion,  shall 
direct  a  more  specific  statement;  if  in  the  latter,  it  is 
ground   of  demurrer.'* 

If  the  motion  was  made  because  the  plea  failed  to 
carry  a  reasonable  certainty  of  m'eaning,  it  was  the 
duty  of  the  court,  upon  motion,  to  dismiss,  to  direct 
a  more  specific  statement,  but  not  to  strike  it  out. 
If  the  motion  was  made  because  the  plea  did  not 
show  a  substantial  cause  of  defense,  a  demurrer,  and 
not  a  motion,  was  the  mode  prescribed  for  reach- 
ing the  defect,  and,  upon  sustaining  the  demurrer, 
the  party  should  have  the  privilege  of  pleading  over. 
Upon  whatever  ground,  therefore,  the  motion  was 
made  and  sustained,  it  was  error  to  strike  out  the 
plea. 

Let  the   judgment  be  reversed 
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Mc6h£e  &  PowEJ^L  V.  Smith  &  Shoemaker. 

1.  Pleading.    To  a  declaration  alleging  a  treflpaaa  to  have  been  commit- 

ted July  Ist,  1862,  the  defendants  pleaded  that  "  the  tiespasB  waa  not 
committed  witliin  three  years  before  the  adoption  of  the  amended  Con- 
stitution of  the  Stale  of  Tennensee." 

Hddy  1.  If  the  ConHtitution  of  1865  was  intended,  the  plea  was  clearly 

bad,  the  fact  pleaded  appearing  on  the  face  of  the  declaration. 
2.  But  the  plea  fails  to  show  what  amendment  is  meant,  and  is  therefoie 
bad  for  uncertainty. 

2.  Damages.     When  the  evidence  as  to  the  value  of  the  property  alleged 

to  have  been  taken  is  conflicting,  it  is  error  to  leave  the  jury,  without 
special  instructions  as  to  the  rules  of  law  applicable  in  such  cases,  to 
agree  without  regard  to  the  evidence  upon  any  amount  of  damages 
not  exceeding  that  claimed. 

Bee  K  AC.  B.  R,  Co.  v.  King  and  Foster  v.  OoUirw,  ante. 


FROM     KNOX. 


Appeal  in  error  from  the  judgment  of  the  Cirouit 
Court,   June   Term,   1868.      E.   T.   Hall,  J. 

Brown   tor  tlie   plaintiflF  in   error,   insisted : 

1.  That  the  plea  was  a  good  plea  of  the  statute 
of  limitations. 

2.  That  in  view  of  the  conflict  of  evidence,  it  was 
error,  without  special  instructions,  to  tell  the  jury  that 
they  might  allow  any  amount  of  damages  not  exceed- 
ing that  claimed. 

An  anonymous  brief  for  the  defendant  in  error  dis- 
cussed the  evidence  fully^  and  insisted  that  the  verdict 
was  clearly  supported  by   it. 
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Nicholson,  Ch.  J.,  delivered  the  opinion  of  the 
court. 

Smith  &  Shoemaker  sued  McGhee  &  Powell,  in 
trespass,  for  taking  and  carrying  away,  and  converting 
to  their  own  use,  a  steam  engine  and  other  personal 
property.  The  trespass  is  alleged  in  the  declaration 
to  have   been   committed   on   the   1st  of  July,    1862. 

Defendants  put  in  three  pleas — not  guilty — that  the 
tres]>ass  was  not  committed  within  three  years  before 
the  adoption  of  the  amended  Constitution  of  the  State 
of  Tennessee;  and  that  they  had  not  been  guilty  of 
the  wrongs  complained  of  within  three  years  next  be- 
fore  the  6th   of  May,    1861. 

Complainants  took  issue  on  the  first  and  third  pleas 
and  demurred  to  the  second.  For  causes  of  demurrer 
to  the  second  plea,  plaintiffs  show  that  said  plea  is 
frivolous  and  immaterial,  and  that  it  is  uncertain,  in- 
asmuch as  it  does  not  specify  which  amendment  of 
the   Constitution   is   referred   to. 

Upon  argument,  the  court  sustained  the  demurrer, 
and  this  is  the  first  error  relied  on  for  reversal. 
There  was  no  error  in  this  ruling  of  the  court.  The 
declaration  alleged  that  the  trespasses  were  committed 
on  the  1st  of  July,  1862.  The  plea  was  that  de- 
fendants did  not  commit  them  within  three  years  before 
the  adoption  of  the  amended  Constitution  of  Tennessee. 
If  the  amended  Constitution  of  1865  was  referred  to 
by  the  plea,  then  the  plea  was  immaterial,  as  it  ap- 
peared by  the  declaration  three  years  had  not  elapsed 
from   the   time    of   committing    the   trespajsses    until    the 
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adoption  of  the  amended  Constitution  of  ^865,  nor 
until  the  commencement  of  the  suit.  But  it  does  not 
appear  from  the  plea  what  amendment  of  the  Consti- 
tution was  referred  to,  and  for  uncertainty  it  was  de- 
murrable. 

The  next  error  relied  on  for  reversal  is,  that  the 
Judge  gave  an  erroneous  charge  to  the-  jury  on  the 
subject  of  damages.  Among  other  things  not  excepted 
to,  the  court  charged  the  jury,  "that  they  were  the 
exclusive  judges  of  the  amount  of  damages  that  should 
be  allowed,  if  any,  and  might  allow  any  sum  they 
might   agree    upon   not  exceeding  the   amount    claimed." 

This  embraces  all  the  instructions  given  to  the  jury 
on  the  subject  of  damages.  A  reference  to  the  evi- 
dence as  to  the  value  of  the  property  alleged  to  have 
been  taken  shows  much  conflict  among  the  witnesses. 
It.  was  a  case  that  called  specially  for  definite  instruc- 
tions from  the  Judge  as  to  the  law  applicable  to  the 
conflicting  evidence.  It  was  manifest  error  in  such  a 
case  to  withhold  from  the  jury,  those  rules  which  the 
law  prescribes  as  to  weighing  evidence  and  applying 
it  to  the  conflict  among  witnesses,  which  marked  the 
testimony  given  to  the  jury.  It  was  error  to  leave 
the  jury  to  agree  upon  any  amount  not  exceeding 
that  claimed  without  regard  to  the  evidenee  in  the 
case. 

For  this  error  the  judgment  is  reversed. 
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W.  A.  Sorrels  v.  Petbr  Wiley. 

In  cases  of  original  attachments  before  magistrates  where  the  defendant 
does  not  appear,  a  final  judgment  rendered  in  less  than  six  months 
after  the  return  of  the  attachment  levied  is  void. 

Code  cited:    Sec.  3527. 


FROM    l^LiRION. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  March   Term,   1870.      W.  L.  Adams,  J. 

John  W.  Eamsey    for    plaintiff     in   error,   insisted : 

1.  Section  3527  of  the  Code  has  reference  to  non- 
resident and   not   absconding   defendants. 

2.  Although  there  was  no  positive  evidence  that 
the  defendant  appeared  at  the  trial,  the  court  might 
well  infer  from  all  the  proceedings,  and  especially  the 
appeal   bond,   that   he   was   present. 

A.  A.  Hyde  for  defendant  in  error,  cited  and  re- 
lied  on    Code,   s.   3527. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

In  the  aflSdavit  praying  for  an  attachment,  the 
plaintiff   states     that   "Peter    Wiley    is    justly   indebted 

to  him  a  little  less  than  $200,  JlOO  due  by  note 
about  the  1st  day  of  September,  1868,  the  balan(» 
due  by  accounts ;  and  that  the  said  Peter  Wiley  gave 
him  a  verbal  lien  on  his  property  to  secure  the  pay- 
ment of  said  claims,  and  has  fraudulently  disposed  of 
a  part    of   said    property,   as    he    believes,   and   is   now 
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about  to  transfer  or  run  off  some  of  the  other  prop- 
erty out  of  the  State,  so  that  the  ordinary  process  of 
the  law   can   not  be  served   upon   it." 

The  justice  rendered  judgment  in  favor  of  the 
plaintiff  for  (157  and  costs,  but  declared  that  the  lien 
as  claimed  was  not  good.  Plaintiff  appealed ;  and  the 
defendant,  by  attorney,  moved  the  court  to  dismiss  the 
attachment  and  quash  the  judgment,  which  motion 
was  sustained,  as  appears  from  the  niinutes  of  the 
court.  In  the  bill  of  exceptions,  it  is  stated  that 
after  a  jury  was  sworn  to  try  the  cause,  "the  court, 
of  its  own  motion,  quashed  the  attachment  and  suit, 
because  the  justice  had  not  stayed  final  judgment  as 
required  by  the  Code  of  the  State,"  and  it  was 
adjudged  that  defendant  go  hence  without  day  and 
recover  his  costs;  and  from  this  judgment  the  plain- 
tiff  appeals. 

There  is  no  evidence  that  defendant  appeared  be- 
fore the  justice;  and  the  Code,  s.  3527,  is  imperative 
that  when  the  defendant  does  not  apj)ear,  the  justice 
shall  stay  final  judgment  not  less  than  six  months. 
The  attachment  was  levied  October  5,  1869,  and  judg- 
ment rendered  November  1,  1869,  and  execution 
awarded.  There  is  no  prayer  for  an  appeal,  but  the 
appeal  bond  was  executed  November  3,  1869.  No 
motion   was    made   to    amend    any   of    the    proceedings. 

Without  adverting  to  any  other  reason,  this  court 
is  of  opinion  that  the  final  judgment  rendered  before 
the  six  months  expired,  was  void  and  that  the  pro- 
ceedings  were   properly   quashed. 

Affirm  the   judgment. 
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Mynatt  &  Howell  v,  James  Hubbs. 

1.  Lost  Deposition.  Hair  supplied.  It  appearing  from  the  bill  of  exceptions 

that  a  depoHition  had  been  loBt,  the  cause  was  remanded  to  the  Circuit 
Court  to  have  the  name  supplied.  The  Circuit  Judge  ordered  the 
deposition  to  be  retaken  on  notice.  The  witnesB  was  asked  to  "  Ptate 
the  Hubstance  of  her  former  deposition,  giving  as  nearly  as  possible 
the  exact  language.''  The  deposition  was  signed,  sworn  to,  certified, 
and  returned  to  the  Circuit  Court.  The  transcript  of  these  proceed- 
ings, together  witli  tlie  deposition,  was  returned  to  the  Supreme  Court 
to  form  part  of  the  record. 

Held:  1.  The  proceedings  were  in  every  regard  regular,  and  the  depo- 
sition was  properly  supplied. 

2.  An  api)eal  or  writ  of  error  was  not  necessary  to  bring  these  proceed- 
ings to  the  Supreme  Court.  The  legal  effect  of  the  order  remanding 
w^as  simply  to  retain  the  cause  suspended  in  the  Supreme  Court  until 
the  lost  paf)er  should  be  supplied. 

2.  CONSTITUTIONAL  La  w.  Statute  of  LimUatwrui.  After  the  bar  of  the  statute 

of  limitations  has  become  complete,  the  right  to  rely  on  it  can  not  l)e 
taken  awav  bv  a  constitutional  convention. 

3.  Juror.   Miseondvct  of.  After  the  evidence  was  closed  and  before  the  ver- 

diet  was  returned,  the  plaintiff  upon  two  several  occasions  took  two 
of  the  jurors  into  a  saloon  and  "  treated  them."  There  was  a  verdict 
for  the  plaintiiT.     JETe/c/,  a  new  trial  must  be  granted. 

Per  Nichoi^on,  C.  J.    Jury  trial  is  worse  than  a  farce,  if  such  corrupt 
practices  are  tolerate<l  by  allowing  verdicts  bo  procured  to  stand. 

Cases  cited :  Girdnei'  v.  StepheM,  1  Heis.,  280 ;  DaxndsKm  y.  MaiUoiXy  2 
Col.,  346 ;  Sexton  v.  Lelievrre,  4  Col.,  11. 


FHOM    KNOX. 


Appeal   in  error  from   the   Circuit  Court,  June  Term, 
1867.      E.   T.   Hall,  J. 

Thornburo   &   McFarlaxd   for  plaintifis    in   ertor. 
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W.  P.  Washbubn  and  Geobge  Andbews    for    de- 
fendants in  error. 

NiCHOUsoN^  C.  J.^  delivered  the  opinion  of  the 
Goart. 

At  the  last  term  of  this  court  this  cause  was  re- 
manded to  the  Circuit  Court  of  Knox  county^  that  a 
deposition^  which  appeared  by  the  bill  of  exceptions  to 
be  lost,  might  be  supplied.  The  Circuit  Court  pro- 
ceeded to  order  the  lost  paper  to  be  supplied  by  re- 
taking the  deposition  of  the  witness  upon  regular  no- 
tice. The  witness  was  asked  to  ''state  the  substance 
of  her  former  deposition,  giving  as  nearly  as  possible 
the  exact  language  of  the  same."  Her  answer  was 
written  down,  when,  in  answer  to  the  question,  "whether 
she  remembered  anything  further  of  the  substance  of 
the  former  deposition,  or  whether  she  had  answered 
fully  to  the  best  of  her  recollection,"  she  said:  ''This 
is   all   that   I   recollect." 

The  deposition  was  regularly  signed,  sworn  to,  cer- 
tified, and  returned  to  the  Circuit  Court.  It  was  * 
thereupon  adopted  by  the  Circuit  Judge  as  supplying 
the  lost  deposition,  and  the  transcript  of  the  proceed- 
ings, together  with  the  deposition,  is  sent  to  this  court, 
to   constitute   part  of  the  record  of  the  cause   here. 

A   motion   is    now   made    to    strike    the    cause    from 

the   docket,  upon   the  ground   that   when   the   cause   was 

remanded   at   the   last  term,   it   was   so    far   disposed  of 

as   no    longer    to    constitute    a    cause    pending    in    this 

court,   and   therefore   it   could   only   be    restored    to    the 
21 


322  KNOXVILLE: 


Mynatt  &  Howell  v.  Jamee  Hubbs. 


docket  here  by  appeal  or  writ  of  error  after  the  pro- 
ceeding in  the  Circuit  Court  to  supply  the  lost  depo- 
sition. This  motion  is  not  well  taken.  The  order 
remanding  the  cause  was  made  under  s.  3170  of  the 
Code.  The  legal  effect  of  that  order  was  not  to  dis- 
pose of  the  cause  or  displace  it  from  the  docket  of 
this  court,  but  to  retain  it  suspended  in  this  court 
until  the  order  remanding  it  should  be  complied  with, 
and  the  lost  deposition  be  supplied  and  transmitted  to 
this  court.  The  proceedings  in  the  Circuit  Court  were 
in  all  respects  regular  and  in  compliance  with  the 
order  remanding  the  cause.  The  supplied  deposition 
being  now  part  of  the  record,  the  cause  stands  regu- 
larly   for   trial. 

Upim  examination  of  the  record,  we  find  that  the 
plaintiff  below  sued  John  Cox  and  wife  (Malinda  Cox) 
and  others,  for  $10,000,  as  damages  for  taking  and 
carrying  away  a  large  amount  of  personal  property, 
and  also  for  wilfully .  and  illegally  assaulting  him,  or 
causing  him  to  be  assaulted,  with  guns  and  pistols, 
driving  him  from  home,  and  compelling  him  to  re- 
main  away   for  two  years. 

The  defendants  put  in  three  pleas  —  not  guilty, 
statute  of  limitations  of  three  years,  and  the  statute 
of  limitations   of   one  year. 

The  plaintiff  demurred  to  the  second  and  third 
pleas,  and  for  cause  of  demurrer  states  that  the  stat- 
utes of  limitation  were  suspended  by  a  convention  of 
the  people  of  the  State  from  the  1st  of  April,  1861, 
and  therefore,   etc. 

Upon  argument  of  the   demurrer  to   the   second   and 
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third  pleas  of  defendants,  the  court  held  that  the  de- 
murrer was  well   taken,   and   sustained   the   same. 

The  parties  went  to  trial  on  the  general  issue,  when 
a  judgment  was  rendered  for  the  plaintiff  for  $1,666.66|, 
from  which  defendants   appealed   in   error   to   this  court. 

Various  errors  are  relied  on  for  a  reversal  of  the 
judgment,  but  we  deem  it  unnecessary  to  notice  any 
other  than  that  which  is  assigned  upon  the  action  of 
the  court  in  sustaining  the  demurrer  to  the  statutes 
of  limitations,  and  that  assigned  upon  the  refusal  of 
the  court  to  grant  a  new  trial  for  misconduct  of 
jurors. 

1.  Upon  looking  to  the  evidence  in  the  bill  of 
exceptions,  it  is  probable  that  the  statutes  of  limita- 
tions would  have  constituted  a  valid  and  available  de- 
fense if  defendants  had  been  allowed  to  rely  on  their 
pleas.  It  was  error  in  the  court  to  deprive  them 
of  this  defense  by  sustaining  the  demurrer:  Girdner 
V.   Stephens^   1   Heis.,   280. 

On  the  motion  for  a  new  trial,  one  of  the  defend- 
ants made  affidavit  that  after  the  evidence  was  closed, 
and  the  cause  was  submitted  to  the  jury,  and  before 
the  jury  returned  their  verdict,  the  plaintiff  took  two 
of  the  jurors,  upon  two  different  occasions,  into  the 
saloon  of  William  McCampbell,  and  there  treated  the 
said  two  jurors.  He  then  gave  the  name  of  one 
of  the  jurrors,  and  stated  that  he  did  not  know  the 
name  of  the  other,  etc.  No  explanation  is  given  of 
this  most  reprehensible  conduct,  either  by  the  plaintiff, 
the    jurors,     or     McCampbell.  We     are     authorized, 

therefore,  to  assume   that  the  facts  were  correctly  stated 
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hj  the  affidavit.  In  the  case  of  Davidson  v.  Jfon- 
love,  2  Col.^  M6,  this  court  held  that  the  fact  the 
defendant  in  the  suit  was  seen  in  close  conversation 
with  one  of  the  jurors  while  the  jury  had  the  cause 
under  consideration,  if  unexplained,  is  sufficient  to  au- 
thorize the  granting  of  a  new  trial,  and  subjecting 
the  party  to  punishment  for  contempt.  In  the  case 
of  Sexton  v.  Lelievrre,  4  Col.,  11,  the  court  set  aside 
the  verdict,  because  after  the  cause  was  given  to  the 
jury  the  defendant  and  part  of  the  jury  passed  down 
the  back  way  to  a  saloon,  and  in  a  short  time  they 
returned  and  rendered  a  verdict  in  his  &vor.  These 
cases  are  conclusive  of  the  question  under  considera- 
tion. Jury  trial  is  worse  than  a  farce,  if  such  cor- 
rupt practices  are  tolerated  by  allowing  verdicts  so 
procured  to  stand. 

For    the  errors  indicated   the   judgment  will  be  re- 
versed. 
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Nashville   and   Chattanooga    Railroad    Company 

V.  R.  W.  Chumley. 

Rbooufmeitt.  In  an  action  by  an  employee  against  his  employer  for 
wages  due,  the  latter  can  not  recoup  unliquidated  damages  arising 
from  an  act  of  the  employee  outside  of  the  line  of  his  duty. 

Cases  cited :  Overton  v.  Fhdan,  2  Head,  447 ;  I\nier  v.  Woodnj  3  Hum.,  56 ; 
WhiUtaker  ▼.  PuUeny  3  Hum.,  466 ;  Hogg  v.  CardweU,  4  Sneed,  157 ;  Ikttee 
V.  2Vn,  Man.  Co,,  1  Sneed,  385 ;  Henning  v.  Vanhook,  8  Hum.,  681 ; 
Crouch  V.  MiUer,  5  Hum.,  586 ;  Ndson  v.  AUen,  1  Yerg.,  381 ;  Sample  v. 
Toney,  1  Tenn.,  85.  . 


FROM     HAMILTON. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  July  Term,   1871.      J.   B.  Hoyl,   J. 

S.  A.  Key   for  plaintiff  in   error,   insisted: 

1.  The  doctrine  of  recoupment  is  well  settled  in 
this  State:  citing  Overton  v.  Phelan,  2  Head,  445; 
Porter  v.  Wood,  3  Hum.,  56;  Whittaker  v.  PuUen, 
8  Hum.,   466. 

2.  Admitting  that  the  damages  which  may  be  re- 
couped must  arise  out  of  the  transaction  or  contract 
on  which  the  suit  is  brought,  it  is  insisted  that  this 
case  comes  within  the  rule.  A  servant  entering  the 
service  of  a  great  railroad  company  is  bound  to  know 
that  the  most  disastrous  consequences  flow  as  well  from 
exceeding  his  duty  as  failing  to  do  what  is  assigned 
to  him.  And  he  mu.st  be  held  to  have  undertaken^  as 
jv.irt    of  the   con  tract    of    service,    to    faithfully    observe 
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all  rules  established  to  preserve  life  and  property. 
Damages,  therefore,  arising  from  a  failure  to  observe 
a  known  rule,  would  arise  from  the  servant's  breach 
of  the  contract  on  which  he  sues,  and  would  be 
proper  ground  for  a  cross  action,  and  hence  of  re- 
coupment. 

J.  B.  Cooke  for  defendant  in  error,  Insisted  that 
the  damages  sought  to  be  recouped  did  not  arise  from 
a  breach  of  the  contract  of  service,  or  a  failure  of 
the  servant  to  do  his  duty,  but  from  a  tort  entirely 
outside  of,  and  not  connected  with,  the  duty  assigned 
him   as   an   employee   of  the   plaintiff  in   error. 

Nelson,   J.,   delivered  the  opinion   of  the  court 

This  action  of  debt  was  commenced  before  a  jus- 
tice, and  tried,  upon  appeal,  in  the  Circuit  Court  at 
Chattanooga.  Chumley,  the  plaintiff  below,  sued  for 
the  amount  of  an  account  due  him  as  one  of  the  em- 
ployees of  the  company.  There  is  no  dispute  as  to 
the  account,  but  the  matters  in  controversy  arise  upon 
the  following  facts:  Chumley  was  employed  by  the 
company  as  driver  of  a  switch  engine,  his  duties  being 
to  transfer  cars  from  one  track  to  another,  and  trans- 
fer cars  to  connecting  roads.  Early  in  the  morning 
of  the  14th  of  October,  1870,  the  yard-master  in- 
formed him  that  he  had  heard  a  signal  of  distress 
from  the  switch  engine,  and  directed  him  to  take  an 
engine  and  go  to  its  relief.  They  started  with  it  ac- 
cordingly, but  without  flag  or  signal  light,  on  a  very 
foggy    morning,    and    had     not     proceeded    more    than 


OCTOBER  14,  1871.  327 


Kaahyille  &  Chattanooga  Bailroad  Company  v.  B.  W.  Chumley. 


about  three  hundred  yards  when  they  came  in  collis- 
ion with  the  switch  engine,  and  damages  were  sus- 
tained by  the  company  to  the  amount  of  five  or  six 
hundred  dollars.  Under  the  regulations  of  the  com- 
pany, which  were  known  to  Chumley,  the  yard-mas- 
ter had  no  authority  to  give  him  directions  as  to  his 
engine,  and  he  codld  not  move  it  without  instructions 
from  the  local  agent.  It  was  shown  in  evidence  that 
the  yard-master  was  mistaken  as  to  the  signal  of  dis- 
tress, and  that  none  had  been  in  fact  sounded;  and 
the  plaintiff  in  error,  insisting  that  Chumley  had 
acted  without  orders  and  not  in  the  regular  line  of 
his  duty,  was  liable  in  damages,  claimed  the  right  of 
recoupment  in   this   action. 

On  this  point,  his  Honor  Judge  Hoyl  instructed 
the  jury  in  substance,  that  if  the  injury  to  the  prop- 
erty of  the  company  was  done,  or  occasioned,  by  the 
failure  of  Chumley,  in  the  discharge  of  the  duties  as- 
signed him,  to  do  his  duty  in  a  proper  manner,  or 
by  reason  of  his  neglect  of  duty,  then  the  damages, 
as  to  the  nature  and  amount  of  which  the  jury  were 
to  judge,  could  be  recouped;  but  if  the  injury  was 
done  in  consequence  of  his  departure  from  the  line 
of  his  duty,  and  his  interference  with,  or  taking  con- 
control  over,  property  or  machinery  of  the  company 
with  which  he  had  nothing  to  do  as  one  of  its  em- 
ployees, then  the  damages  could  not  be  recouped, 
abated,   or  set  off  in   this  suit. 

There  is  no  error  in  this  charge.  The  right  of 
recoupment,  as  it  existed  at  common  law^  was  confined 
to   matters    arising     out     of,     and     connected    with,  the 
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transaction  or  contract  upon  which  the  suit  is  brought; 
and  in  this^  as  well  as  in  having  no  regard  to  whether 
or  not  such  matters  be  liquidated  or  unliquidated,  it 
differed  from  the.  right  to  set  off:  Wat.  on  Set-off, 
469.  But  by  the  Code,  s.  2918,  sub-s.  2,  the  defend- 
ant may  plead,  by  way  of  set-off  or  cross  action,  any' 
matters  arising  out  of  the  plaintiff»s  demand,  and  for 
which  the  defendant  would  be  entitled  to  a  cross 
action. 

In  the  case  at  bar,  the  right  does  not  exist  in 
either  form.  The  claim  of  the  plaintiff  in  error  to 
damages,  does  not  arise  out  of  the  contract  sued  upon, 
but  depends  upon  an  alleged  injury  resulting  from  an 
act  done  altogether  outside  of  the  contract,  and  having 
uo  connection  with  it;  and  so  far  as  we  are  advised, 
no  decision  of  this  court  has  ever  extended  the  right 
or  defense  of  recoupment  to  such  a  case.  See  Over^ 
ton  V.  Phelariy  2  Head,  447;  Pwter  v.  WoodSy  Stacker 
<fe  Cb.,  3  Hum.,  56;  Whittaker  v.  FuUlen,  3  Hum., 
466;  Hogg  v.  Cardwelly  4  Sneed,  157,  158;  Pettee  v. 
Tenn.  Man,  Go,,  1  Sneed,  385,  388;  Ilenning  v.  Van- 
hook,  8  Hum.,  681,  682;  Orouch  v.  Miller,  5  Hum., 
686-7;  Nelson  v.  AUen,  1  Yerg.,  381;  Sample  v. 
Looney,   1   Coop.   Over.,   66,  foot  p. 

Affirm  the  judgment. 
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John  Wilkhorn  v,  George  L.  Gillespie. 

» 

1.  Peoven  Account  from  another  State.    In  commencing  a  suit  be- 

fore a  magistrate  on  a  proven  account  from  another  State,  the  fact 
that  the  suit  is  based  on  such  account   should  be  stated  in  the  war- 
rant, or  otherwise  made  to  appear.     It  is  sufficient  if  the  proven  ac- 
count be  attached  to  the  warrant. 
Case  cited :    Hunter  v.  Anderaon,  1  Heis.,  3. 

2.  Same.    The  defendant,  if  he  shoukl  desire  to  contest  the  account,  should 

file  before  the  magistrate  his  affidavit  denying  its  justice^  or,  in  case 
of  appeal  to  the  Circuit  Court,  such  affidavit  should  be  filed  at  far- 
thest before  the  case  is  submitted  to  a  jury. 

3.  Same.    In  these  suits  neither  party  is  a  com^jetent  witness — because  the 

act  of  1870,  c.  95,  s.  1,  provides  that  the  act  of  February  24,  1870,  c. 
78,  should  not  be  construed  as  repealing  or  modifying,  or  in  any  mnj 
ajeding  the  provisions  of  ss.  3780-3785  inclusive  of  the  Code. 


FROM    HAMILTON. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   July   Term,    1871.     J.  B.  Hoyl,  J. 

Key,  Eakin  &  Key  for  plaintiff   in  error,  insisted: 

1.  In  actions  of  this  character  the  denial  of  the 
account  under  oath  is  a  condition  precedent  to  the  in- 
troduction of  any  proof  by  the  defendant.  Such  de- 
nial is  in  the  nature  of  a  sworn  plea,  and  even  in 
proceedings  before  a  magistrate  should  be  in  writing: 
citing   Code,   s.    3780;    Nemlle  v.  NorthcxiU,   7    Col.,  298. 

2.  Sections  3780  to  3785  of  the  Code  are  not 
affected  by  the  act  of  February  24,  1870:  citing  act 
approved   July   7,    1870,   c.  95,  s.  1. 

No  brief  on  file,  nor  counsel  marked  for  defend- 
ant  in   error. 
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Nelson,  J.,  delivered  the  opinion   of  the  court. 

The  plaintiff,  who  is  an  attorney  at  St.  Louis, 
brought  this  suit  before  a  justice,  upon  an  account  for 
$100  for  certain  professional  services  specified,  having 
previously  made  affidavit  to  the  correctness  of  the  ac- 
count, and  caused  the  certificate  of  a  State  Commis- 
sioner to  be  annexed  thereto,  pursuant  to  the  C^de, 
8.  3780.  The  warrant  issued  by  the  justice  requires 
the  defendant  "to  answer  the  complaint  of  John 
Wickham,  of  a  plea  of  debt  due  by  account  for  $100 
and  interest.^'  The  bill  of  exceptions  shows  that  "the 
plaintiff  proposed  to  read  as  evidence  the  account  at- 
tached to  the  warrant,  which  was  objected  to  by  de- 
fendant, and  objection  overruled  by  the  court,  and  tjie 
account  was  submitted  as  evidence  to  a  jury."  The 
defendant  was  examined  as  a  witness  on  the  trial  in 
the  Circuit  Court,  and  made  statements  to  the  effect 
that  plaintiff  did  not  render  the  services  contemplated 
in  the  contract,  but  admitted  that  he  had  addressed 
certain  letters  to  the  plaintiff  which  are  set  out  in 
the  record  and  tend  to  establish  the  contrary.  If  the 
defendant  was  a  competent  witness,  this  court  would 
not  disturb  the  verdict  of  the  jury,  as  the  jurors  had 
a  better  opportunity  to  observe  his  manner  and  de- 
meanor and  to  judge  of  his  credibility.  The  plain- 
tiff objected  to  his  examination  as  a  witness  and  to 
his  being  allowed  "  verbally,  under  his  oath,  to  deny 
the  correctness  of  the  account,"  but  the  court  over- 
ruled the  objection  and  charged  the  jury,  in  sub- 
stance,  that    the   defendant's    denial    on   oath   as   a   wit- 
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ness  was  sufficient  to  make  an  issue  for  their  deter- 
mination, and  that  they  could  look  to  the  affidavit  of 
plaintiff  and  the  statements  of  defendant,  and  all  the 
testimony  in  the  cause,  "  to  find  whether  the  defend- 
ant owes  the  plaintiff  the  sum  claimed,  or  any  sum 
whatever/' 

The  statute  declares  that  the  account  coming  from 
another  county  or  State,  authenticated  in  the  manner 
prescribed,  is  conclusive  evidence  against  the  party 
sought  to  be  charged,  unless  he  shall  on  oath  deny 
the  account:"  Code,  s.  3780.  It  is  not  expressly 
declared  in  what  mode  the  account  shall  be  intro- 
duced, but  in  Hunter  v.  Anderso^iy  1  Heis.,  3,  it  was 
held  th'at  the  plaintiff  should  in  his  declaration  allege 
that  the  account  is  an  account  from  another  county 
or  State,  verified  under  said  section  of  the  Code,  and 
make  profert  of  his  account  in  his  declaration ;  and 
that  where  this  is  done,  the  defendant  must  file  his 
denial  on  oath  with  his  plea,  so  as  to  prevent  sur- 
prise  to   either   party   on   the   trial. 

An  equitable  construction  of  the  statute  requires 
the  application  of  a  similar  rule  to  suits  brought  on 
such  accounts  before  a  justice,  and  it  should  be  stated 
in  the  warrant  or  otherwise  appear  that  the  suit  is 
brought  upon  a  proven  account  from  another  county 
or  State.  As  the  proceedings  before  a  justice  are 
ore  ienus  and  not  conducted  with  the  same  strictness 
as  in  courts  of  record,  the  defendant  was  sufficiently 
notified  *  in  this  case  by  the  fact  that  the  certified 
account  was  attached  to  the  warrant,  and  should  have 
made   his  denial   on   oath   before   the  justice,  in   writing, 
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as  in  cases  where  the  plea  of  non  est  factum  is  relied 
upon.  At  farthest^  this  should  have  been  done  by  way 
of  amendment  in  the  Circuit  Court,  before  the  case 
was  submitted  to  a  jury.  The  statute  does  not  con- 
template that  either  party  shall  be  examined  on  oath 
as  a  witness  in  the  usual  form,  but  evidently  intends 
that  the  affidavit  required  from  the  one  party  shall 
be  denied  by  a  similar  affidavit  from  the  other.  The 
trial  in  this  case  occured  at  July  Term  in  1871,  after 
the  act  of  1870,  ch.  95,  was  approved  on  the  7th 
of  July,  1870.  See  Shankland's  Statutes,  265.  Re- 
jecting as  a  typographical  error  the  word  "  not"  in 
that  statute,  it  expressly  repeals  so  much  of  the  act 
of  February,  1870,  c.  78,  declaring  that  no  person  shall 
be  incompetent  to  testify  because  he  or  she  is  a  party 
to  or  interested  in  the  issue  tried,  a^  is  in  conflict 
with  the  Code  from  s.  3780  to  3785.  The  infer- 
ence from  this  legislation  is  irresistible  that  it  was 
the  intention  to  exclude  persons  making  affidavits  to 
or  denying  the  accounts  mentioned  in  section  3780 
from  being  examined  as  witnesses,  and  to  render  them 
incompetent  in  that  character.  How  far  the  act  of 
1870,  c.  95,  affects  the  remaining  sections  of  article 
2,  chapter  2,  title  3,  part  lii  of  the  Code,  which  fol- 
low s.  3780,  it  is  not  necessary  to  determine,  as  no 
question  upon  those  sections  arises  in  this  case. 
Let  the   judgment  be  reversed. 
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Henby  Bubem  V,   Horace  Foster  and  Horace  Fos- 
ter V.  Henry  Burem. 

Ebtoppel.  Wawn-.  A  bill  filed  to  net  aside  a  judgment  at  law,  alleged 
facts  to  show  that  complainant  had  a  meritorious  defense,  and  had, 
without  fault  on  his  part,  been  prevented  by  circumstances  from 
making  it ;  but  it  showed  that  said  judgment  had,  upon  writ  of  error, 
been  affirmed  by  the  Supreme  Court,  and  that  other  jndicial  proceed- 
ings had  been  had  in  the  premises,  all  of  which  taken  together  con- 
stituted a  clear  estoppel  against  an  inquiry  into  the  merits.  De- 
fendant answered  the  bill,  taking  issue  both  upon  the  allegations 
tending  to  show  freedom  from  laches  and  also  those  attacking  the 
justice  of  the  original  judgment.  Held,  the  defendant  by  his  answer 
waived  the  right  to  rely  upon  the  estoppel. 

Cases  cited :    Seay  v.  Hughes,  5  Sneed,  155 ;  PoweU  v.  Oij/en,  1  Heis.,  526 ; 
Bdmtt  V.  jlfo/one,  1  Heis.,  549 ;  Rice  v.  BaUrocd  Bank,  7  Hum.,  39. 


FROM   KNOX. 


Writ  of  error  to  the  Chancery  Court,  January 
Term,  1869.  Seth  J.  W.  Luckby,  Ch.,  sitting  by 
interchange. 

Wajshburn,  Prosser  &  Barton  for  Burem,  insisted : 
1.  The  equity  of  Burem's  bill  lies  in  the  allegation 
that  he  was  prevented  from  making  his  defense  by 
circumstances  which,  in  the  eye  of  a  court  of  equity, 
entitles  him  to  a  new  trial.  The  matters  relied  on 
to  constitute  an  estoppel,  if  effective  for  any  purpose, 
are   so  only  to  estop   Burem  from  alleging  a  &ot  which 
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would  give  the  Chancery  Court  jurisdiction.  The  de- 
fendant^ therefore^  must  rely  upon  them^  if  at  all,  not 
in  bar,  but  to  displace  the  jurisdiction.  But  by  the 
filing  of  his  *  answer  he  waived  the  jurisdiction,  and 
the   court  is  bound   to   hear   the  cause  on   its   merits. 

2.  The  &ct  that  at  the  time  the  summons  was 
served  upon  the  party  he  was  in  such  state  of  health, 
both  in  body  and  mind,  that  he  was  not  conscious  of 
the  fact,  or  at  least  did  not  comprehend  its  meaning 
and  purpose,  is  good  ground  upon  which  to  predicate 
an  application  to  a  court  of  equity  for  relief  against 
a  judgment:  citing  2  Johns.,  Ch.  232;  Ridgway  v. 
Darwin,  8  Vesey,  54;  ex  parte  Granmer,  12  Vesey, 
445;  1  Black.  Com.,  304;  6  Vesey,  273;  Porter  v. 
Porter,  3  Hum.,  589;  TaUy  v.  SraUh,  1  CoL,  290; 
Ga«8  V.    Mason,   4  Sneed,   497. 

Baxter,  Champion  &  Andrews  for  Foster  insisted: 

1.  That  Foster's  position  was  not  that  the  Chan- 
cery Court  did  not  have  jurisdiction  to  determine  the 
rights  of  the  parties,  but  that  the  question  of  liabil- 
ity having  been  judicially  determined,  all  courts  are 
alike  barred  by  that  determination.  The  estoppel  of 
a  former  judgment  is  matter  in  bar,  and  does  not  go 
to  the  jurisdiction:  citing  1  Chitty  PL,  469;  Story's 
Eq.   PI.,   ss.   710,   711,   and   note,   783,   778. 

2.  And   being   matter   in    bar,   it   may   be   relied  on 

in   the   answer :    citing   Code,   s.   4318. 
i 

Nelson  and  Deaderick,  JJ.,  being  incompetent 
did  not   sit. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

In  August,  1864,  Horace  Foster  sued  H.  Burem 
and  others  in  the  Circuit  Court  of  Knox  county,  in 
trespass  for  personal  injuries  and  for  taking  and  ap- 
propriating personal  property,  laying  his  damages  at 
$25,000. 

The  summons  was  executed  on  Burem  on  the  30th 
of  January,  1865.  He  made  no  appearance  at  the 
Febraary  Term,  1865,  and  judgment  by  default  was 
taken  and  a  writ  of  inquiry  awarded.  A  jury  as- 
sessed the  damages  at  |25,000  and  judgment  was 
rendered  upon  the  verdict  against  Burem,  Johnson 
and  the  other  defendants.  At  the  September  Term, 
1865,  of  the  Supreme  Court,  this  judgment  was  re- 
versed as  to  all  the  defentants  except  Burem  and 
Johnson.    .  As  to   these  two  the    judgment  was  affirmed. 

On  the  9th  of  February,  1865,  Burem  conveyed 
his  land  in  trust  to  secure  his  creditors  in  debts 
amounting   to  about  $2,700. 

Foster  filed  his  bill  in  August,  1865,  to  set  aside 
the  trust  deed  for  fraud,  or  if  it  was  not  fraudulent, 
that  it  be  foreclosed  and  the  land  sold,  that  he  might 
reach  the  surplus  after  satisfying  the  debts  seiured. 
Burem  was  defendant  to  this  bill,  and  answered,  deny- 
ing the  allegations  of  fraud  aud  admitting  the  re- 
covery of  the  judgment  but  denying  the  justice 
of  the  judgment,  upon  the  ground  that  he  made 
no  defense,  not  knowing  of  the  pendency  of  the  suit 
until     after     judgment,     and     stating     that     if     process 
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wa^j  served     on     him   it   was    done    when     he   was   sick 
and   unconscious   of   the    fact  of   service. 

This  case  was  heard  at  the  January  Term,  1866, 
when  a  decree  was  rendered,  holding  that  complain- 
ant was  entitled  to  have  his  judgment  satisfied  out  of 
the  surplus  after  paying  the  debts  secured  in  the  trust 
deed.  The  Clerk  and  Master  was  decreed  to  sell  the 
land,  but  as  no  decree  had  been  made  to  ascertain, 
by  report  of  the  master,  the  amount  of  the  debts 
secured,  an  order  to  that  effect  was  made  returnable 
to   the   next   term. 

At  the  March  Term,  1866,  Burem  presented  his 
bill  of  review,  and  asked  leave  to  file  it  for  errors 
apparent  on  the  record,  and  for  new  matter.  He 
was  not  allowed  to  file  it  for  new  matter,  and  there- 
fore he  declined  to  file  it,  and  brought  the  case  by 
writ   of   error   to   this   court. 

At  the  September  Term,  1866,  of  the  Supreme 
Court  they  affirmed  the  action  of  the  Chancellor  in 
refusing  to  allow  the  bill  of  review  to  be  filed,  but 
reversing  the  decree  as  to  the  sale  of  the  land,  be- 
cause the  order  of  sale  was  made  before  the  amounts 
of   the   debts   had   been   ascertained. 

When  the  cause  was  remanded  to  the  Chancery 
Court,  Burem  filed  his  bill  in  the  same  court,  setting 
out  in  detail  all  the  proceedings  in  the  suit  at  law 
of  Foster  against  himself  and  others,  and  in  the 
Chancery  suit  of  Foster  against  Burem  and  others, 
and  praying  that  the  judgment  rendered  at  law  be 
perpetually  enjoined  and  declared  null  and  void,  and 
asking   that   a   new   trial   be   granted   at   law. 
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The  grounds  on  which  he  prayed  for  a  new  trial 
were  that  no  summons  was  ever  served  on  him,  or  if  it 
was,  that  it  was  served  when  he  was  so  enfeebled  by 
disease,  both  iii  body  and  mind,  as  to  be  incapable 
of  comprehending  the  nature  of  the  service  and  of 
giving  to  the  suit  any  attention.  He  alleged  that  he 
knew  nothing  of  the  pendency  of  the  suit  until  after 
the  judgment  was  rendered;  that  he  was  not  present 
personally  or  by  counsel,  and  that  the  imbecility  of 
his  mind  continued  after  the  judgment,  and  hence 
that  advantage  was  taken  of  his  weakness  and  incom- 
petency. He  states  that  the  judgment  was  wholly 
unjust;  that  he  had  no  connection  with  nor  knowledge 
of  the  trespasses  and  injuries  for  which  the  judgment 
was  rendered,  and  that  he  was  in  no  way  responsible 
therefor. 

This  bill  was  answered  by  Foster,  denying  that 
Burem  was  physically  or  mentally  incapable,  as 
alleged,  of  comprehending  the  effect  of  the  service 
of  process,  and  insisting  that  he  was  of  sound  and 
disposing  mind  when  the  summons  was  served,  and 
when  the  judgment  was  rendered.  He  also  denied 
that  the  judgment  was  unjust,  and  insisted  that  Burem 
was  legally  responsible  for  the  trespasses  and  injuries 
complained   of. 

Evidence   was    taken    on     both    sides    on    the   issue 

made   up,   and   at  the    January   Term,    1869,   this   cause 

being     consolidated    with     the     case    of    Foster    against 

Burem  and   others,   the  two   were   heard   together,  when 

the   Chancellor,   being   of    opinion   that  Burem   was   not 

entitled     to  the   relief   prayed     for,    dismissed    his    bill, 
22 
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and  in  the  case  of  Foster  '  against  Burem^  proceeded 
to  enforce  the  judgment  of  Foster  against  Burem  by 
ordering  a   sale  of   the   land. 

Burem  brings  the  cases  to  this  coiirt  by  writ  of 
error. 

It  is  insisted  for  Foster  that  Burem  is  estopped 
from  attacking  the  judgment  by  default  rendered  in 
February,  1865,  because  he  prosecuted  a  writ  of  error 
from  said  judgment  to  the  Supreme  Court,  where  the 
judgment  below  was  affirmed,  and  because,  in  answer 
to  Foster's  bill  to  foreclose  the  deed  of  trust,  Burem 
admitted  the  existence  of  the  judgment,  which  judg- 
ment was  recognized  as  valid  by  the  Supreme  Court, 
when  the  decree  of  the  Chancellor  was  reversed,  so 
far  as  the  order  as  to  a  sale  of  the  land  was  con- 
cerned.  If  Foster  had  demurred  to  Burem 's  bill,  and 
set  out  these  causes  of  demurrer,  the  Chancellor  would 
have  been  compelled  to  sustain  the  demurrer:  Seay 
V.  HugheSy  5  Sneed,  155;  Powell  v.  Cyfers,  1  Heis., 
526 ;  Paiiner  v.  Malane,  1  Heis.,  549.  All  the  facts 
now  relied  on  to  sustain  the  estoppel  are  set  out  in 
detail  in  the  bill.  But  defendant  elected  to  answer 
and  to  make  up  an  issue  upon  the  merits  of  the 
case. 

The  filing  of  the  answer  was  a  waiver  of 
objection  to  the  jurisdiction  of  the  court,  and  the 
court  is  forbidden  in  such  case  to  dismiss  the  bill, 
but  is  ordered  to  hear  and  determine  it  on  its  merits, 
although  the  court  may  be  of  opinion  that  the  mat- 
ters complained  of  are  of  legal  cognizance:  Code,  s. 
4321.       Such    we   regard    the    present    case,   and    we  are 
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therefiore   required    by   the    statate    to    determine  it  on 
its  merits. 

1.  The  first  question  is,  does  the  evidence  show- 
that  complainant  has  merits?  He  was  sued  for  tres- 
passes to  the  person  and  property  of  defendant,  or 
for  aiding,  inciting  or  counselling  such  trespasses  and 
injuries.  The  evidence  in  the  record  tends  strongly 
to  show  that  complainant  was  entirely  ignorant  of  the 
injuries  inflicted  on  defendant  until  aft^r  their  occur- 
rence and  that  he  was  in  no  way  responsible  for 
them.  Upon  the  facts  as  they  are  presented  in  the 
record,  we  are  unable  to  see  any  ground  on  which  a 
judgment  for  any  amount,  much  less  a  judgment  for 
f  25,000,  could  be  rested. 

2.  Was  the  complainant  so  debilitated  in  body  and 
mind  by  disease  as  to  be  incapable  of  comprehending 
the  effect  of  the  service  of  the  summons,  or  of  re- 
membering it,  or  of  giving  the  necessary  attention  to 
the  case?  On  this  question  there  is  much  conflicting 
testimony.  We  deem  it  unnecessary  to  analyze  and 
weigh  the  evidence,  but  only  to  state  our  conclusions. 
We  think  the  preponderance  of  the  evidence  is,  that 
the  summons  was  served  on  complainant,  but  at  a 
time  when  he  was  so  sick  and  his  mind  so  enfeebled 
that  if  he  was  conscious  of  it  at  all,  the  service 
made  no  impression  on  his  mind  and  passed  out  of 
it,  and  that  in  fact  he  had  no  knowledge  of  the  in- 
stitution of  the  suit  until  after  the  judgment  was 
taken  and  the  court  adjourned.  We  think  the  evi- 
dence furnishes  stronger  grounds  for  relief  than  ex- 
isted  in   the   case   of  Rice   v.   Railroad  Bank,   7   Hum., 
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39^  in  which  Judge  Green,  commenting  on  the  evi- 
dence, said :  "  Because  the  question  of  figict  doas  not 
relate  lo  the  merits  of  the  controversy,  but  only  to 
the  power  of  a  Court  of  Chancery  to  take  jurisdic- 
tion of  the  case,  and  the  same  certainty  of  proof  is 
not  required  to  establish  an  excuse  for  not  making 
the  defense  at  law,  that  would  be  demanded  to  estab- 
lish the  existence  of  that  defense,"  he  was  the  more 
inclined   to   grant   the   relief. 

We  are  therefore  of  opinion  that  complainant  is 
entitled  to  the  relief  prayed  for.  The  decree  below 
is  reversed  with  costs,  and  a  new  trial  at  law  is 
awarded. 

The  case  of  Foster  v.  Burem  and  others  is  reversed 
and  the  bill  dismissed.  The  costs  of  this  court  and 
the  court  below  in  both  the  cases  will  be  paid  by 
Foster. 


Joshua  Goad  v.  James  H.  Johnson. 

!•  Saijbb  of  Chattels,  (hoeat  emptor.  When  a  chattel,  after  inspectioo 
by  the  boyer,  is  boaght  for  a  specific  parpoee  known  to  the  seller,  and 
there  is  no  fraud,  the  rule  of  eomeai  emptor  strictly  applies.  There  is  in 
such  case  no  implied  warranty  of  fitness,  and  if  the  chattel  perish  or 
become  unfit  for  use  by  reason  of  some  latent  defect  equally  unknown 
to  both  parties,  the  buyer  must  sustain  the  loss. 


1 

J 
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2.  Same.  The  rule  that  the  seller  ia  responsible  for  defects  unknown  to 
him,  applies  only  to  sales  of  provisions  for  consumption,  and  rests 
on  statu toiy  enactments,  and  not  on  the  doctrine  of  implied  wai^ 
rantj. 


FKOM    MORGAN. 


Appeal   in  error  from  the    Circuit    Court. 

S.   N.   Vance   for  plaintiff  in  error,   insisted 

1.  Mere  praise  or  puffing  of  one's  goods  does  not 
hold  the  vendor  as  warrantor:  10  Hum.,  580;  1  Pars. 
Con.,   5th   ed.,   579-80,   notes   L   m, 

2.  Where  there  is  no  express  warranty,  or  where 
there  is  no  fraud,  the  purchaser  buys  without  a  war- 
ranty:    1    Pars.   Con.,   5th   ed.,    578. 

3.  It  was  error  in  the  court  to  charge  that  where 
one  sells  goods  for  a  special  purpose,  he  impliedly 
warrants  that  they  are  fit  for  that  purpose :  1  Pars. 
Con.,  587,  588,  note  a;  Keats  v.  Chidogan,  2  E.  T. 
and   E.   Bep.,   325. 

4.  It  was  error  in  the  court  to  charge  that  if  the 
cattle  were  diseased  at  the  time  of  the  sale,  de- 
fendant would  be  entitled  to  an  abatement  of  the 
price  for  the  value  of  the  cattle  lost:  2  Kent  Com., 
479;  4  Haywood,  227;  1  Pars.  Con.,  .577;  1  Bouv. 
Inst.,  384;  1  Pars.  Con.,  583,  576;  2  Kent.  Com., 
484;    2   Blackst.   Com.,   451. 

L.  A.  Gratz  for  plaintiff  in  error,  relied  on  the 
same  authorities. 

Henderson  for  defendant  in   error,  insisted: 
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1.  In  the  sale  of  personal  property  the  rul^  eaveat 
emptor  generally  applies;  but  where  a  chattel  is  bought 
and  sold  for  a  specified  purpose^  there  is  an  implied 
warranty  that  the  chattel  is  reasonably  fit  for  the  pur- 
})ose,  and  saleable  in  the  market  as  such:  citing  2 
Kent,  side  page  478-9-80  and  notes;  Meigs'  R.,  155 
7  and   note. 

2.  The  concealment  of  the  fact  that  the  cattle  had 
been   exposed  to  disease  amounted  to  a  fraud. 

Nicholson,  C.  J.,  delivered  •  the  opinion  of  the 
court. 

Johnson,  being  a  trader  in  beef  cattle,  and  residing 
in  Morgan  county,  went  to  the  honse  of  Goad,  who 
lived  in  Scott  county,  and  asked  him  whether  he  had 
any  cattle  for  sale.  Goad  said,  ''he  had  some  as 
good  and  fat  beef  cattle  as  there  were  in  the  coun- 
try." They  went  out  to  look  at  the  cattle,  but  could 
not  find  all  of  them.  They  saw  a  lai^e,  fine  steer, 
which  Johnson  agreed  to  take  at  $32.50,  and  some 
others  at  )^14  per  head.  Goad  represented  the  other 
cattio  to  be  in  as  good  condition  as  those  he  had  just 
shown  and  sold  to  Johnson  at  $14  per  head.  Goad 
was  to  deliver  the  cattle  the  next  day  at  Mr.  Cross's, 
some  four  or  five  miles  distant  from  Goad's.  The 
next  morning  Goad  delivered  the  cattle,  fourteen  in 
number,  to  Johnson,  at  Cross's.  He  looked  at  them 
and  pronounced  them  satisfactory,  except  one,  which 
he  thought  not  quite  so  fat  and  large  as  the  others, 
which  one  he  agreed  to  take  at  J 13.  The  parties 
then    settled,    when    Johnson    paid    Goad    some    money 


OCTOBER  14,  1871.  343 


Jodkva  Croad  «i  James  H.  Johnson. 


and   executed  to  him   his  due*bill   for  $72  for  the  bal- 
ance. 

Suit  was  brought  on  this  due-bill,  on  which  Ihere 
was  a  judgment  for  Goad.  Upon  appeal  to  the  Circuit 
Court  and  a  trial  there,  Johnson  had  a  verdict  and 
judgment,   whereupon   Goad   appealed   to  this  court. 

Johnson  resisted  the  payment  of  the  due-bill,  be- 
cause on  the  day  after  he  received  the  cattle,  in  dri- 
ving them  homeward,  several  of  them  became  sick  and 
had  to  be  left,  two  of  them  dying,  and  all  so  left 
having  been  lost  to  him.  There  was  proof  tending 
to  show  that  the  disease,  known  as  milk  sickness,  had 
prevailed  among  the  cattle  in  some  localities  in  Goad^s 
neighborhood ;  and  the  inference  sought  to  be  drawn 
by  Johnson  was,  that  the  disease,  in  its  incipient 
stage,  existed  in  the  cattle  when  they  were  purchased 
by  Johnson,  and  that  he  had  a  right  to  resist  the 
payment  of  the   due-bill  for   failure  of  consideration. 

Upon  the  trial  of  the  cause  in  the  Circuit  Court 
of  Morgan  county,  the  presiding  Judge,  amongst  other 
things   not  excepted   to,  charged   the  jury   as  follows: 

"You  will  look  to  the  proof,  and  see  whether  or 
not  the  cattle  were  diseased  at  the  time  of  the  sale 
and  delivery;  and  if  so,  the  defendant  will  be  enti- 
tled to  an  abatement  of  the  price  to  the  amount  of 
the  value  of  the  cattle  so  lost.  If  the  disease  of 
which  they  died,  if  at  all,  was  contracted  aft;er  the 
sale  and.  delivery,  then  the  purchaser  would  be  the 
loser.  Upon  the  question,  whether  the  disease  was 
contracted  before  or  after  the  sale,  depends  the  whole 
of  this   part   of  the   case." 
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The  Judge  charged  also :  "  If  you  believe  that  the 
defendant  informed  plaintiff  that  he  \yanted  the  cattle 
for  beef,  and  plaintiff  sold  the  cattle  for  good  beef 
cattle,  they  having  the  poison  or  elements  of  the  dis- 
ease in  them  at  the  time,  plaintiff  would  be  liable, 
whether  he  actually  knew  the  cattle  were  so  diseased 
or  not;  because  it  is  a  principle  of  law  that  when 
any  person  sells  another  property  for  a  special  use, 
the  seller  impliedly  warrants  the  property  to  be  suit- 
able  for   the   purpose   for   which    it   is   purchased." 

It  is  insisted  for  plaintiff  in  error  that  the  law  is 
erroneously   stated   in   this  charge   in  several   particulars. 

1.  The  Judge  states  it  to  be  the  law,  that  when 
any  person  sells  another  property  for  a  special  use, 
the  seller  impliedlly  warrants  it  to  be  suitable  for  that 
use.  To  apply  this  principle  to  the  case  as  to  which 
the  charge  was  given,  its  meaning  was,  that  if  John- 
son wanted  to  buy  cattle  for  beef,  and  so  informed 
Goad,  and  Goad  thereupon  sold  him  the  cattle  as 
good,  fat  beef  cattle,  there  was  an  implied  warranty 
by  Goad  that  the  cattle  were  good,  fat  cattle,  fitted 
for  beef.  This  proposition  is  stated  too  broadly;  it 
is  subject  to  a  material  qualification.  The  true  rule  is, 
that  "if  the  buyer  purchases  upon  the  skill  or  judg- 
ment of  the  seller  to  supply  what  is  wanted,  there  is 
an  implied  warranty  that  the  thing  sold  will  be  fit 
for  the  desired  purpose;  otherwise,  if  the  buyer  pur- 
chases on  his  own  judgment."  This  rule  is  laid  down 
by  Tindal,  C.  J.,  in  Brovm  v.  EdgirUon,  2  M.  &  G., 
279,  to  be  the  result  of  all  the  authorities.  See  Ben- 
jamin  on   Sales,   488,   where  all   the  authorities  are  col- 
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lected.  He  says,  at  p.  479:  "So  far  as  an  ascer- 
tained specific  chattel,  already  existing,  and  which  the 
buyer  has  inspected,  is  concerned,  the  rule  of  caveat  emptor 
admits  of  no  exception  by  implied  warranty  of  quality  :'* 
for  which  he  cites  Parkinson  v.  Lee,  2  East,  314; 
Chanter   v.    Hopkins,   4   M.  &  W.,   64,   etc. 

Mr.  Kent,  vol.  2,  478,  after  stating  the  distinction 
between  the  implied  warranty  as  to  title  and  as  to 
quality  of  personal  property,  quotes  the  case  of  Leixas 
V.  Wood,  2  Cain^s  Rep.,  as  laying  down  the  general 
rule  of  law  correctly:  "That  if  there  is  no  /jxpress 
warranty  by  the  seller  or  fraud  on  his  part,  the  buyer, 
who  examines  the  article  himself,  must  abide  by  all 
losses  arising  from  latent  defects  equally  unknown  to 
both   parties.'' 

The  distinction  is  well  established  between  those 
cases  in  which  the  chattel  is  sold  upon  description  by 
the  seller,  and  those  in  which  the  sale  is  made  upon 
inspection  and  examination  of  the  buyer.  In  the  for- 
mer class  of  cases  there  is  an  implied  warranty  that 
the  chattel  is  such  as  the  seller  described  it  to  be. 
In  the  latter  class  the  buyer  inspects  and  examines 
and  judges  for  himself,  and  if  he  requires  no  express 
warranty,  and  there  is  no  fraud  on  the  part  of  the 
seller,  the  rule  of  caveat  emptor  applies.  To  have 
stated  the  principle  of  law  applicable  to  the  case  cor- 
rectly, the  Circuit  Judge  ought  to  have  told  the  jury 
that  if  Goad  knew  that  Johnson  wanted  the  cattle  for 
beef,  and  he  sold  them  to  him  for  beef  cattle  upon 
his  own  inspection  and  judgment,  and  without  any 
fraud    on    the    part   of  Goad,   then   Johnson    would    pur- 
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chase  at  his   own   risk    as  to   the   quality   of   the  cattle 
for  beef. 

2.  The  Circuit  Judge  told  the  jury  that  the  caae 
turned  upon  the  question  whether  the  cattle  were 
affected  with  the  seeds  or  elements  of  the  disease  be- 
fore or  after  the  sale  and  delivery.  According  to 
this  view  of  the  law,  if  the  buyer  and  the  seller 
were  both  ignorant  of  the  existence  of  the  disease  in 
the  cAttle,  and  both  inspected  and  pronounced  them 
satisftictory  as  to  quality  at  the  time  of  the  sale,  yet, 
if  they  were  in  fact  then  diseased,  the  loss  should 
fall  on  the  buyer.  It  will  be  found  upon  examina- 
tion of  the  authorities  that  this  rule  is  only  applicar- 
ble  to  the  sale  of  provisions  for  consumption,  and  that 
it  rests  on  statutory  provisions,  and  not  on  the  doc- 
trine  of  implied  warranty. 

Blackstone,  vol.  3,  p.  166,  says  that  in  contracts 
for  provisions  it  is  always  implied  that  they  are 
wholesome;  and  that  if  they  be  not,  an  action  on 
the  case  fcr  deceit  lies  against  the  vendor.  But,  as 
remarked  by  Mr.  Benjamin,  p.  493,  this  proposition 
clearly  assumes  knowledge  of  the  unwholesomeness  on 
the  part  of  the  vendor,  for  that  knowledge  is  an  es- 
sential element  in  the  action  of  deceit  as  settled  in 
Peaaely  v.  Freem,  3  T.  R.,  51.  After  a  full  exami- 
nation of  the  cases,  Mr.  Benjamin  says:  "It  results 
clearly  from  these  authorities  that  the  responsibility  of 
a  victualler,  vintner,  brewer,  butcher,  or  cook  for  sell- 
ing unwholesome  food  does  not  arise  out  of  any  con- 
tract or  implied  warranty,  but  is  a  responsibility  im- 
posed  by  statute   that   they   shall   make   good    any   dam- 
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age  caused  by  their  sale  of  anwholesome  food.  The 
case  of  selling  unwholesome  provisions  for  consumption^ 
therefore^  furnishes  no  exception  to  the  rule  that  where 
there  is  no  deceit  or  fraud  on  the  part  of  the  seller, 
and  where  the  buyer  inspects  and  buys  upon  his  own 
judgment,  he  buys  subject  to  the  rule  of  caveai  emptor^ 
even  if  there  was  a  latent  defect  in  the  chattel  sold, 
equully  unknown  to  seller  and  buyer,  and  hidden 
from  detection  by  either:  2  Kent,  478.  The  ques- 
tion, therefore,  whether  the  cattle  contracted  the  dis- 
ease before  or  after  the  sale  wa^  not,  as  charged  by 
the   Judge,   the   material   question   in   the   case. 

For    the    errors    in    the    charge   indicated   the   judg- 
ment  is   reversed. 


Nashville  &  Chattanooga  Railroad  Company  and 
Memphis  &  Charleston  Railroad  Company  t;.  J. 
M.  Carroll,  Adm'r,  et  ah. 

1.  Trains  of  one  Railroad  Company  Runnino  over  the  Boad  of 
Anothisr.  Which  respoimble  for  damcufes  occurring  from  negligence. 
If  a  train  of  can  of  one  railroad  company,  running  on  the  road  of 
another  company,  be  under  the  excluflive  control  of  the  RervantP  of  the 
latter,  the  latter  i»  liable  for  all  damages  occurring  through  negli- 
gence. But  if  the  servants  of  both  companies  jointly  control  the  train, 
both  companies  are  liable. 
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2.  Nfxu.ioence  of  Fellow  Servants.      Bespondent  Supetifir.     The  rule 

respondeat  superior  applies  where  an  employee  of  a  railroad  company 
i»  injured  by  reason  of  negligence  in  the  discharge  of  duty  of  another 
employee  of  the  same  company  engaged  in  a  separate  and  distinct 
department  having  no  immediate  or  necessary  connection  with  thai 
in  which  the  injured  employee  is  engaged. 
Caaes  cited :  Fox  v.  Sdwlford,  4  Snee<l,  36 ;  Wwfhbwm  v.  .V.  <t  C.  R.  R.  Co., 
3  Head,  638 ;  N.  &  C.  R  R.  Co.  v.  Elliott,  1  Col.,  616 ;  M.  A-  CIR.  R,  Cb. 
v.  Jm^s,  2  Head,  517 ;  Haynes  v.  E.  T.  &  Ga.  R,  R.  Co.,  3  Col.,  223. 

3.  Contributory  N>X4LIgence.     If  the  negligence  of  the  party  injured 

was  the  efficient  cause  of  the  injury,  or,  if  both  parties  are  equally  to 
blame,  or,  if  the  injured  party  might  by  the  exercise  of  ordinary  care 
have  escaped  injury,  he  can  not  recover.  But  if  the  negligence  of  the 
defendant  is  the  efficient  cause  of  the  injuiy  he  is  liable,  although  the 
injured  party  may  himself  have  been  in  some  default,  and  might  have 
escaped  injury  by  the  exercise  of  extraordinary  care. 
Case  cited :     WTiUenum  v.  Wliirleyj  1  Head,  610. 

4.  Obstruction.     Expert*,      The  word  olwtruction,  as  used  by  railroad 

men,  is  not  such  a  term  of  art  as  to  require  explanation  by  an  expert. 


FROM    HAMILTON. 

Appeal   in    error   from   the    judgment   of   the   Circuit 
Court,   March   Terra,   1871.     J.  B.  Hoyl,  J. 

W.  M.  Inge   and     Tomlinson   Fort    for    plaintiffs 
in   error. 

Nash  H.  Burt  and  Vandyke,  Cooke  &  Vandyke 
for  defendants   in    error. 

Freeman,  J.,  delivered   the   opinion   of  the   court. 

This  suit  is  brought  by  Carroll,  administrator  of 
John  Hinton,  for  the  use  and  benefit  of  the  widow  and 
children,  to  recover  damages  for  killing  said  Hinton, 
by  running  a  train  of  cars  over  a  hand-car,  on  which 
said   Hinton   was   at  the  time. 
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There  are  several  counts  in  the  declaration,  in  one 
of  which  the  facts  are  set  out  at  large,  and  among 
others,  that  said  Hinton  was  an  employee  of  the 
Nashville  &  Chattanooga  Railroad  Company,  on  which 
road  the  killing  was  done.  We  need  not  notice  the 
pleadings  at  length,  farther  than  to  say,  that  the 
gravamen  of  the  complaint  is  the  negligence  of  the 
company  or  companies,  by  their  agents,  by  which  the 
injury   was  done. 

A  demurrer  was  filed  to  the  declaration  by  both 
companies  sued.  Only  one  point  raised  by  the  demur- 
rer need  be  noticed  here,  that  is  the  point  made  by 
the  Nashville  &  Chattanooga  Railroad  Company,  that 
the  "declaration  showed  on  its  face  that  the  plain- 
tiff^s  intestate  was  an  employee  of  said  company, 
and  fails  to  show  such  a  state  of  facts  as  en- 
titles him  to  a  recovery  against  them.'*  The  demur- 
rers were  overruled,  and  pleas  of  not  guilty,  with  no- 
tices of  special  matters  of  defense  filed,  on  which 
issues  were  ultimately  made  and  the  case  tried  by  a 
jury,  who  rendered  a  verdict  for  $10,000,  under  charge 
of  the  court,  from  which  there  is  an  appeal  in  error 
to   this  court. 

It  is  proper  to  state  here,  that  the  notice  filed  by 
the  Memphis  &  Charleston  Railroad  Company,  stated 
ab  matter  to  be  relied  on  in  defense,  "that  Hinton 
was  killed  by  a  train  under  the  management  and  con- 
trol of  the  officers  and  agents  of  the  Nashville  & 
Chattanooga  Railroad  Company,  and  that  the  Memphis 
&  Charleston  road  did  not  own  nor  control  said  road  or 
track,   nor  train     by   which   said     accident    occurred,  at 
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the      point     where      it      happened ;     that      is,     between 
Stephenson,    Alabama   and   Chattanooga,   Tennessee." 

They  further  gave  notice  of  defense,  that  Hinton 
was  killed  by  his  own  negligence,  in  such  way  that 
defendant  was  not  liable.  The  ground  of  defense 
stated  by  the  Memphis  &  Charleston  Railroad,  that 
they  did  not  own  the  road,  was  stricken  out  by  the 
court  on  motion,  to  which  it  excepted.  An  amended 
count  was  filed  by  the  plaintiff,  in  which  it  was 
alleged  that  the  injury  was  caused  by  the  careless  and 
negligent  running  of  a  train  of  defendants'  by  their 
agents,  which  agents  were  superior  in  authority  to 
the  deceased  in  running  said  train.  Several  questions 
are  presented  and  urged  here  for  reversal,  which  we 
will  proceed  to  notice,  as  far  as  deemed  material  for 
decision   of   the   case. 

The  Nashville  and  Chattanooga  company  had  en- 
tered into  an  agreement  by  which  it  was  to  transfer 
the  freights  and  passengers  of  the  Memphis  &  Charles- 
ton road,  from  the  point  of  intersection  at  Stephen- 
son to  Chattanooga,  on  their  track,  in  the  cars  of  the 
said  Memphis  &  Charleston  road.  By  the  terms  of 
said  contract,  as  between  the  companies,  this  was  to 
be  done  at  the  risk  of  the  Memphis  &  Charleston 
road,  ex(5ept  for  such  damages  as  were  clearly  the  re- 
sult of  negligence  on  part  of  the  Nashville  &  Chatta- 
nooga Railroad  Company.  In  case  of  suit  against 
the  Chattanooga  company  for  other  damage  than  that 
caused  by  its  own  negligence,  it  was  to  be  indemnified 
by  the  Memphis  &  Charleston  road,  and  in  case  of 
suit  against  the   Memphis  &   Charleston   road    for   dam- 
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ages  caused  by  the  fault  or  negligence  of  the  Nash- 
ville &  Chattanooga  company,  the  Memphis  &  Charles- 
ton company  was  in  like  manner  to  be  idemnified  by 
the  other  company.  A  rate  of  charges  for  each  pas- 
senger, and  also  for  freights,  was  agreed  on,  at  which 
rates  the  Memphis  &  Charleston  road  agreed  to  ac- 
count to  the  Nashville  &  Chattanooga  company  for  the 
passage  of  such  passsengers  and  freight  over  their  road. 
There  are  a  number  of  stipulations  between  said 
companies  regulating  the  details  of  this  arrange- 
ment, which  need  not  be  noticed  here.  Among 
others,  it  was  however  provided,  that  the  pas- 
senger trains  of  the  Memphis  and  Charleston  road 
shall  be  accompanied  by  the  conductor  of  said  road 
and  their  train  hands,  without  charge.  It  was  how- 
ever agreed,  that  the  Memphis  &  Charleston  cars  were 
to  be  transferred  by  the  regular  passenger  and  freight 
trains  on  said  Nashville  &  Chattanooga  road,  extraor- 
dinary casualties  excepted ;  and  it  was  further  agreed 
that  the  Nashville  .&  Chattanooga  road  were  to  keep 
a  locomotive  at  Stephenson,  to  be  used  in  emergencies 
by  the  Charleston  road  upon  the  road  of  the  Nash- 
ville &  Chattanooga  company  to  complete  connections, 
or  otherwise  such  use  to  be  at  the  risk  of  the  Mem- 
phis &  Charleston  road  for  all  accident  or  damage 
occasioned  by  its  own  fault  or  negligence;  and  it  was 
further  stipulated,  that  in  case  of  emergency,  the  Mem- 
phis &  Charleston  Railroad  Company  might  use  their 
own  locomotive  upon  the  Nashville  &  Chattanooga 
road  at  the  risk  of  the  Memphis  &  Charleston  road 
for  accidents  and   damages. 
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The  proof  shows  that  the  deceased  was  in  the 
employ  of  the  Nashville  &  Chattanooga  Railroad  Com- 
pany at  the  time  of  his  death  as  section  foreman^  or 
"  boss,"  as  he  is  called,  and  was  killed  by  an  engine 
and  train  belonging  to  the  Memphis  &  Charleston 
road,  running  on  the  Nashville  &  Chattanooga 
Railroad  track.  It  appears  that  the  train  by  which 
Hinton  was  killed  had  been  delayed  at  Courtland, 
Alabama,  by  a  sleeping  car  running  off  the  track 
and  obstructing  it  before  the  arrival  of  said  train  at 
that  point.  A  dispatch  was  sent  to  the  Assistant 
Superintendent,  Mr.  Williams,  of  the  Memphis  & 
Charleston  road,  informing  him  of  the  delay  of  this 
train,  known  in  the  record  as  No.  3.  Williams  tele- 
graphed the  fact  to  the  Superintendent  of  the  Nash- 
ville &  Chattagnooga  Railroad,  at  Nashville,  in  order 
that  he  might  arrange  for  the  passage  of  this  delayed 
train.  When  this  train  reached  Stephenson,  a  con- 
ductor of  the  Nashville  &  Chattanooga  road  took 
charge  of  it  as  conductor,  hut  it  was  run  by  the  en- 
gineer and  employees  of  the  Memphis  &  Charleston 
road,  under  his  orders,  and  the  conductor  took  charge 
of  the  train  under  the  orders  of  Thomas,  the  Gen- 
eral Superintendent  of  the  Nashville  <&  Chattanooga 
road.  This  seems  to  have  been  the  custom  under 
the  contract,  when  no  engine  of  the  Nashville  & 
Chattanooga  road  was  at  Stephenson  in  such  an  em- 
ergency. 

Under  this  state  of  facts  it  is  insisted  that  the 
train  was  entirely  under  the  charge  and  control  of 
the   Nashville   &  Chattanooga   Railroad     Company,   they 
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having  undertaken,  as  "contractors,"  to   carry  the  trains 
of    the     Memphis     &     Charleston     road     through     from 
Stephenson   to   Chattanooga.       The   court   instructed    the 
jury   that    this   contract,   herein    before   referred    to,    be- 
tween  the   Nashville   &   Chattanooga   Railroad   Company 
and      the     Memphis     &     Charleston      Railroad       Com- 
pany, was   irrelevant,  and  excluded  the   same  from  con- 
sideration  of    the    jury.       He   then   charged     them    that 
they   should   look    to   the   testimony  and   see   if   the   de- 
ceased was   killed    by   the    locomotive,   cars   or    train   of 
defendants,   or    either     one    of    them,    and     if     so    the 
plaintiff    would      be     entitled    to    recover,    unless    pre- 
cluded  on   the   principles  and    law,"  as   afterwards   given 
by   the    court.       He    then     tells  the    jury,    in    response 
to  request  of  counsel  of  defendant,  Memphis  &  Charles- 
ton Railroad  Company,  that  "  if  the   proof  satisfies   your 
minds    that    the    Memphis    &   Charleston     Company   at 
Stephenson,   or  any   other  point,    before   the   arrival    of 
the   cars   at    the    place   where   the   injury   occurred,   sur- 
rendered  all   control   and   custody  over  the  cars  and  en- 
gine  and   committed   them   to   the   exclusive   charge   and 
control     of    the     Nashville     &     Chattanooga     road,    the 
Memphis    &  Charleston    Railroad    Company   would    not 
be    liable,   notwithstanding    it  owned    the    cars    used   on 
the   track   of   the    other  road.      But,"  he   adds,  that   "  if 
the    jury   were    satisfied    that    the    employees    of    both 
companies   were   engaged   and    co-operating    in     running 
the    cars   and    jointly   controlling    them,   the     companies 
would  both   be   liable." 

We  hold   this   charge   was   substantially   correct.       It 

was     a     question     of    fact    for    the    jury  .  to    determine 
23 
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whether  the  injury  was  done  by  the  one  company  or 
the  other,  or  both,  through  their  agents  and  employees. 
Mr.  Redfield,  in  his  work  on  Railways,  p.  591,  states 
the  rule  to  be  that  "a  railway  company  is  always 
responsible  for  an  injury  occasioned  by  want  of  proper 
care  and  prudence  on  the  part  of  its  servants  in  the 
management  of  a  train  which  is  under  their  exclusive 
care,  management  and  control,  though  belonging  to 
another  company ;  and  if  such  injury  results  from  neg- 
ligence of  another  company,  which  has  a  joint  right 
with  defendant  to  use  defendants^  track  under  a  lease, 
and  which  is  running  trains  over  defendants'  track 
on  its  ow^n  account,  the  defendants  are  not  responsi- 
ble." The  principle  is,  that  where  one  has  exclusive 
control  and  management  of  the  train,  whether  owner 
or  not  of  the  cars,  it  is  responsible  for  damages  for 
wrong;  and  if  this  be  so,  it  follows  necessarily  that 
if  in  fact  that  control  be  joint,  and  the  train  jointly 
under  the  control  of  agents  of  the  two  companies, 
then  both  must  be  held  responsible.  Two  persons 
may  be  joint  masters,  and  thereby  sulyect  to  a  joint 
liability  for  the  acts  of  servants  or  employees;  and 
such    joint    liability   may    be    converted    into    a    several 

liability  by  the  election  of  plaintiff  to  sue  only  one, 
which  may  be  done  in  such  a  case.  See  Pars.  Con., 
vol.  1,  note  10,  p.  106  In  fact,  the  liability  of  two  cor- 
porations must  depend  on  the  same  principle  in  the  main 
as  in  case  of  private  individuals.  On  this  question 
there  is  no  error  in  his  Honor's  charge  of  which  the 
plaintiflfs   in   error   can   complain. 

The   next    question    presented    is  as  to    the    question 
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of  liability,  by  reason  of  the  fact  that  Hinton  was  an 
employee  of  the  Nashville  and  Chattanooga  Railroad 
Company;  and  it  is  insisted  that  one  employee  of  a 
railroad  company  can  not  recover  against  the  company 
for  an  injury  received  by  the  negligence  of  another 
employee,  and  that  he  takes  all  the  risks  so  far  as 
the  company  is  concerned  of  such  negligence  when  he 
enters  into  the  contract,  and  is  presumed  to  bargain 
for  compensation  in  reference  to  such  risk.  This 
question  is  raised  by  the  demurrer  to  the  declaration 
and  by  the  charge  of  his  honor.  On  this  point,  the 
court  instructed  the  jury  that  if  Hinton  was  in  the 
employ  of  the  defendant,  Nashville  and  Chattanooga 
Railroad  Company,  and  the  injury  was  the  result  of 
the  negligence  of  his  co-employees,  who  stood  in  the 
same  degree  with  Hinton  to  the  company,  or  were 
subordinate  to  him  in  position,  then  the  plaintiff  can 
not  recover;  but  if  the  injury  to  Hinton  occurred 
through  the  negligence  of  an  officer  or  agent  of  the 
company  who  held  a  position  superior  to  Hinton,  then 
the  mere  fact  that  Hinton  was  an  employee  would 
not   prevent   him   from    recovering. 

It  is  insisted  that  this  court,  in  at  least  two  cases 
if  not  more,  has  decided  that  an  employee  can  not  re- 
cover in  such  case  as  this,  for  the  negligence  of  an- 
other employee  of  the  same  master,  against  such  mas- 
ter. We  will  for  a  moment  examine  these  cases. 
The  case  of  Fox  v.  Sandford,  4  Sneed,  was  a  suit 
brought  by  Fox  against  Shepherd,  Leeds  &  Hoyt,  the 
undertakers  of  a  building,  and  Sandford,  an  employee 
under   them,   to   recover   damages  for   the   reckless    man 
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agement  by  Sandford  of  a  "derrick,"  by  which  Fox 
was  thrown  to  the  ground  and  injured  seriously. 
Shepherd,  Leeds  &  Hoyt,  the  undertakers,  were  not 
present  at  the  time  of  the  injury,  and  had  nothing 
to  do  with  causing  it,  farther  than  being  employers 
of  both  parties.  Sandford  and  Fox  were  simply  em- 
ployees at  work  on  the  same  house,  and  were  em- 
phatically and  clearly  joint  employees  in  doing  the 
same  identical  character  of  work  on  the  same  build- 
ing. The  court  charged  the  jury,  that  if  it  appeared 
that  Fox  and  Sandford  were  in  the  employment  of 
Shepherd,  Leeds  &  Hoyt,  engaged  in  a  common  em- 
ployment, and  the  injury  occasioned  by  negligence  or 
unskillfulness  of  Sandford,  Fox  could  not  recover. 
This  court  say,  Caruthers,  J.,  delivering  the  opinion, 
"we  are  brought  to  the  same  conclusion  as  the  Circuit 
Judge,  from  weight  of  authority,  as  well  as  the  rea- 
soii  of  the  rule,  as  applied  to  the  facts  of  the  case 
before  us :"  p.  47 ;  and  we  have  no  doubt  of  the  cor- 
rectness of  that  decision,  in  the  language  of  the 
court,  as  applied  to  the  &cts  of  the  case.  But 
it  will  be  seen  the  facts  of  that  case  present  a 
very  different  case  from  the  one  before  us.  In  that 
case  the  employees  were  engaged  in  a  common  em- 
ployment, equal  as  employees,  and  engaged  in  precisely 
the  same  work.  Here  the  parties,  while  employed 
by  the .  same  employer  and  engaged  to  do  service  on 
the  same  rpad,  were  not  engaged  in  the  same  work, 
nor  necessarily  by  their  contracts  bound  to  work  to- 
gether, or  in  connection,  the  one  with  the  other. 
They    were    at  work    at    different    places,    in     different 
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departments,  so  to  speak,  of  the  varied  employments 
incident  to  the  management  of  a  line  of  railway,  and 
as  diverse  in   their  character  as  can   be   conceived. 

The  two  cases  being  diverse  in  their  essential  facts, 
the  one  can  not  be  decisive  of  the  other,  nor  can 
the  rule  laid  down  in  one  necessarily  control  the 
other. 

The  next  case  referred  to  is  Washburn  v.  N,  &  C 
R,  R.  Co.,  3  Head,  638.  This  was  a  case  of  injury 
by  collision  of  two  trains,  the  result  of  orders  of  su- 
perintendent, by  which  plaintiff  was  injured.  The  Cir- 
cuit Court  charged  the  jury  that  the  parties  being 
both  employees  of  the  company,  the  superintendent 
and  plaintiff,  the  plaintiff  could  not  maintain  his  ac- 
tion if  there  wa«»  no  fault  of  the  company;  that  it 
made  no  difference  that  one  servant  was  higher  in 
authority  than  the  other,  or  that  they  belonged  to 
different  departments  of  the  service.  The  court  say 
in  reference  to  this  principle,  McKinney,  J.,  deliver- 
ing the  opinion,  p.  642:  "The  principle  that  the 
master  is  not  liable  for  an  injury  received  by  one 
servant  from  the  negligence  of  another  while  both  are 
acting  in  the  common  business  of  the  same  master, 
as  applied  to  railroad  companies,  is  comparatively  a 
new  one  everywhere,  but  especially  in  our  courts.  It 
is  a  principle  of  great  practical  importance,  and  care 
roust  be  taken  that  it  be  not  applied  to  cases  not 
clearly  falling  within  it.  In  some  of  its  incidents 
it  can  scarcely  be  considered  as  fully  settled  yet. 
Whether  the  rule  be  applicable  to  servants  of  differ- 
ent   grades,   or   where   they   are   subordinate  the   one   to 
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the  otlier,  or  not  in  the  same  employment,  are  ques- 
tions on  .which  there  is  some  conflict  of  opinion  in 
American  cases."  He  concedes,  however,  that  in  m'ost 
of  the  cases  it  seems  such  distinctions  are  not  thought 
to  be  maintainable.  He  then  adds,  that  in  the  view 
taken  of  the  case,  it  was  not  necessary  to  minutely 
consider  to  what  extent  the  application  of  the  rule  may 
he  varied  by  the  different  circumstances  of  particular 
cases.  "  We  must  be  careful  however,"  he  says,  "  that 
such  latitude  be  not  given  to  the  rule  as  would*  en- 
able the  corporation  to  evade  liability  in  all  cases,  by 
entrenching  itself  behind  its  ofiBcers  and  agents."  It 
is  evident  this  case  does  not  decide  the  question 
against  the  liability  of  the  corporation  in  a  case  like 
the  present.  On  the  contrary,  it  clearly  appears  that 
the  learned  Judge  did  not  consider  the  question  set- 
tled in  this  State  by  previous  decisions,  and  that  he 
saw  and  felt  the  importance  of  proper  limitations  on 
the  application  of  the  general  rule  in  case  of  railway 
companies  and  their  employees  acting  in  different  ix>- 
sitions  and  independent  branches  of  the  varied  em- 
ployments  incident   to   the   running   of   such    roads. 

The  next  ease  referred  to  is  the  case  of  the  Nash- 
ciJIe  &  Chattanooga  Railroad  Company  v.  Elliott^  1 
Col.,  616.  In  this  case  the  injury  was  claimed  to 
have  occurred  by  reason  of  defect  in  construction  of 
a  bridge  and  in  the  character  or  construction  of  an 
engine,  the  party  injured  being  a  hand  employed  on 
said  engine.  The  points  presented  for  decision  in  that 
case  were  simply  on  the  charge  of  the  court,  "that 
the   company   were   bound   to   see   that  the   road   was  in 
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good  order  and  safe^i  and  that  the  engines  were  per- 
fect and  properly  constructed^  according  to  the  present 
state  of  the  art^  and  also,  to  have  competent  and 
prudent  engineers,  and  that  if  the  road  and  machinery 
were  safe  and  perfect,  and  the  locomotive  by  accident 
run  off  the  track  and  caused  an  injury  to  plaintiff, 
the  company,  in  the  absence  of  fault  or  negligence  on 
their  part,  would  not  be  responsible."  This  charge 
was  held  to  be  correct.  This  question  and  another, 
on  the  question  of  notice  of  defects  by  agents  of  the 
company,  (an  engineer  in  that  case)  were  the  only 
points  raised  or  decided  by  the  court  on  the  question 
of  liability  of  the  company.  It  is  obvious  this  case 
did  not  call  for  a  decision  of  the  question  now  be- 
fore   us. 

It  is  true,  however,  that  the  learned  Judge  in  that 
opinion,  before  he  takes  up  the  questions  prosented 
for  decision,  states  some  general  propositions  as  to  the 
difference  between  the  extent  of  the  liability  of  a 
company  for  injuries  to  passengers  and  injury  to  em- 
ployees, and  states  in  substance  that  the  servant,  in 
entering  into  the  service,  knows  or  is  presumed  to 
know  that  there  are  extraordinary  dangers  inseparable 
from  such  service  which  no  human  foresight  or  care 
can  always  provide  against.  He  then  adds,  "but  if 
he  voluntarily  engages  to  serve,  in  view  of  all  the 
hazards  to  which  he  will  be  exposed,  it  is  well  set- 
tlecl  that,  as  between  himself  and  employer,  he  un- 
dertakes to  run  all  the  ordinary  risks  of  the  service;" 
and  then  says  this  includes  the  risk  of  injuries,  not 
only   from     his  own    want    of    care,   but     likewise     the 
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ii>k  of  injuries  from  the  negligence  of  his  fellow  ser- 
vants. This  doctrine  however,  he  says,  must  be 
taken  with  the  qualification  that  the  employer  must 
take  care  not  to  expose  the  servant  to  any  risk  by 
associating  him  with  other  servants  wanting  in  ordi- 
nary skill  and  prudence,  or  by  use  of  unsafe  or  un- 
suitable machinery,  or  other  culpable  negligence :  1 
Col.,   616,   617. 

As  a})p]ied  to  the  case  under  consideration  and 
with  the  qualifications  carefully  given  in  conclusion  of 
this  extract,  we  think  there  need  be  no  objection  to 
this  statement  of  the  general  rule.  But  the  question  is 
not  even  met  in  this  statement  of  the  rule,  as  to 
who  are  "  fellow  servants"  in  the  sense  of  the  rule, 
imd  then,  even  in  cases  of  employer  and  employee 
under  the  above  rule,  he  says  the  employer  would  be 
liable,  not  only  for  acts  of  servants  wanting  in  proper 
skill  or  care,  or  for  unsuitable  machinery,  but  "  for  other 
culpable  negligence."  We  assume  that  as  against  such 
ordinary  risks  as  are  incident  to  the  particular  em- 
ployment, and  against  which  human  foresight  and  sa- 
gacity could  not  be  expected  to  provide,  an  employee 
may  well  be  held  by  the  terms  of  his  contract  to 
take  them  on  himself;  but  that  his  contract  does  not 
by  its  fair  construction,  necessarily  imply  that  he  shall 
take  the  risk  of  all  culpable  negligence  of  which 
any  other  agent  or  employee  of  the  company  may  be 
guilty  in  the  performance  of  the  duties  of  his  em- 
ployment for  their  mutual  employer,  with  whom  he 
may  have  by  the  nature  of  his  own  employment  no 
necessary   or   proper  connection  or  association. 
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We  now  proceed  to  examine  this  question  on  prin- 
ciple and  authority,  with  a  view,  as  far  as  we  can, 
of  settling  the  rule  applicable  to  the  case  in  hand, 
assuming  that  none  of  the  cases  are  decisive  of  the 
question  presented,  and  that  so  far  as  these  cases  are 
concerned,  the    question    is   an   open   one   in   this   State. 

In  the  case  of  Memphis  and  Charleston  Railroad 
Company  v.  Jones,  2  Head,  the  facts  were,  that  two 
negroes  had  been  hired  by  Jones  to  the  company  to 
work  on  the  road,  and  it  was  expressly  stipulated  in 
the  contract  that  "all  risks  incurred,  or  liability  to 
accidents  while  in  the  employ  of  the  company,  is  com- 
pensated for  and  covered  by  the  pay  agreed  on — $23 
per  month — ^the  company  assuming  no  responsibility  for 
damages   from    accident  or   any   cause    whatever. 

It  was  insisted  in  this  case,  that  by  the  express 
terms  of  the  contract  the  company  was  exempt  from 
liability,  it  assuming  **no  resi3onsibility  for  damages  by 
accident  or  any  o^use  whatever."  The  court,  how- 
ever, held  "that  it  was  absurd  to  hold  that  the  inten- 
tion of  the  parties  was  that  the  company  should  be 
exempt  from  liability,  not  only  against  all  ordinary 
casualties  to  which  the  slave  might  be  exposed  in 
working  on  the  road,  but  likewise  against  injury  or 
loss  occasioned  by  the  willful,  wrong  or  gross  negli- 
gence of  the  company  itself,  or  its  agents."  Now,  if 
the  company  was  held  liable  over  the  terms  of  an 
express  contract  as  strong  as  this,  it  seems  to  us 
much  more  would  it  be  liable  as  against  any  fair  im- 
plication to  the  contrary,  growing  out  of  the  simple 
contract   of  an  employee   who   undertakes  to  serve  them 
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ill  one  capacity  and  one  department  of  labor,  where 
the  injury  results  from  negligence  of  the  company,  by 
its  agents,  who  are  engaged  in  a  diflPerent  department 
of  labor  with  which  he  has  no  connection.  We  con- 
cede the  correctness  of  the  general  rule  as  established 
by  all  the  Engb'sh  and  nearly  all  the  American  au- 
thorities, that  a  servant  or  employee  who  is  injured 
by  the  negligence  or  misconduct  of  his  fellotv-8erva.itls 
or  employees,  can  maintain  no  action  against  the  mas- 
ter for  such  injury.  On  this  proposition  there  is, 
and  can  be,  no  difficulty.  But  the  question  is.  who 
are,  in  the  proper  sense  of  the  terms,  fellow-servants 
or  employees?  In  cases  of  employees  of  railroads, 
are  all  fellow-servants  and  employees  who  happen  to 
be  employed  by  the  same  master  or  company  to  do 
work  of  any  kind  in  any  department  of  the  varied 
employments  of  such  -corporations,  whether  they 
have  any  necessary  connection,  the  one  with  the 
other,  by  virtue  of  such  contract  or  not,  to  be 
included  within  the  rule?  This  is  the  ques- 
tion upon  which  there  is  diversity  of  opinion,  and 
upon  which  we  are  to  decide  in  this  case.  We 
hold  that  upon  this  point  the  rule  requires,  on  sound 
principle,  to  be  applied  with  prosier  limitations,  based 
upon  the  fair  terms  of  the  contract  itself  and  sound 
legal  analogies.  The  rule,  we  hold,  can  not  be  held 
to  apply  as  between  an  employee  in  one  department 
of  the  work  of  a  railroad  company,  separate,  distinct, 
and  apart  from  the  work  of  the  other  employee  by 
whom  he  is  injured,  who  has  no  immediate  or  neces- 
sary  connection    with    the   work     in    which    the     injured 
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employee  is  engaged,  further  than  being  in  employ- 
ment on  the  same  road  and  by  the  same  company^ 
where  the  injury  is  caused  by  the  negligence  or  care- 
lessness or  want  of  skill  of  such  employee  or  agent 
of  the  company  in  the  performance  of  the  work  of 
such   company.     This   rule    is    supported     by   authorities 

of   equal   weight,   though  less  in   number,  than   the  con- 

• 

trary  rule,  and  in  our  judgment,  by  the  greater  weight 
of  reason  and  sound  principle.  Mr.  Redfield  has  been 
cited  as  the  authority  for  the  opposite  rule,  but  in 
his  work  on  Railways,  vol.  1,  532,  533,  note  to 
case  of  Nashville  &  Louisville  Railroad  v.  Collins,  it 
will  be  seen  that  the  weight  of  his  judgment  is  in 
favor  of  a  modification  of  the  rule.  He  says:  "It 
is  safe  therefore  to  state,  after  a  review  of  the  author- 
ities, that  all  the  cases,  both  English  and  American, 
maintain  the  general  rule  to  the  extent  of  those  who 
are  strictly  "  fellow-servants"  in  the  same  department 
of  service.  And  where  this  is  not  the  fact,  but  the 
employees  are  so  far  removed  from  each  other  that 
the  one  is  not  bound  to  obey  the  directions  of  the 
other,  so  that  the  superior  may  fairly  be  regarded  as 
representing  the  master,  we  think  it  more  consonant 
with  reason  and  justice  to  treat  the  matter  as  not 
coming  within  the  principle  of  the  rule."  In  conclu- 
sion  of   this   note,   p.    532,   he   says:       "But   we    would 

be  content  to  treat  all  subordinates  who  were  under 
the   control    of    a    superior    as   entitled    to    hold     such 

superior  as   representing  the   master,   and   the  master   as 

responsible   for.    his   incompetency   or    misconduct.       We 

should,"  he  adds,  "regard   this  as  the  more   salutary  rule. 
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upou  the  whole,  than  the  present  one;"  but  he  con- 
cedes the  current  of  authority  to  be  the  other  way. 
We  can  not  see  that  any  other  rule  than  the  one 
here  indicated  can  be  fairly  arrived  at,  unless  we  dis- 
card in  favor  of  railroad  corporations  the  general 
principle  of  respondeat  superior^  which  has  been  so 
long  and  uniformly  adopted,  in  cases  where  by 
the  act  of  the  agent  or  servant  in  performance 
of  the  work  of  the  superior  an  injury  is  done 
to  a  stranger.  We  can  see  no  principle  of  con- 
nection between  employees  of  diflerent  grades  and 
in  different  departments  and  kinds  of  labor,  sep- 
arate from  each  other,  upon  a  railroad,  upon  which 
the  exception  can  fairly  stand.  This  case  very  well 
illustrates  the  rule  we  have  laid  down.  Hinton  was 
a  trackman  or  '*  boss,"  as  he  is  called,  employed  by 
the  company  in  keeping  in  order  and  repair  a  section 
of  their  road.  As  such,  he  had  no  necessary  con- 
nection or  association  with  the  conductors  and  em- 
ployees who  were  engaged  in  running  the  passenger 
trains  under  the  direction  of  the  General  Superinten- 
dent of  the  company.  They  were  separate  and  dis- 
tinct in  their  employments,  and  the  one  had  in  no- 
wise contracted  to  be  associated  with  the  other  by 
reason  of  their  employment.  The  only  j)oint  of  con- 
nection between  the  parties  was  that  each,  was  em- 
ployed to  do  his  own  work  at  different  points,  in 
different  departments  of  the  business  of  the  company, 
by  the  same  employer.  We  can  not  see  that  such 
connection  can  furnish  any  ground  on  which  an  ex- 
emption   from    liability   on    the     part    of   the    principal 
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can  fairly  be  based.  As  to  the  principle  involved 
in  this  discussion,  we  refer  to  the  case  of  Railroad 
Company  v.  Collins,  American  Law  Register,  vol.  5, 
p.  267 — an  opinion  by  Robertson,  Chief  Justice  of 
the  Supreme  Court  of  Kentucky,  in  which  the  ques- 
tion Ls  treated  with  marked  ability  and  great  force  of 
reasoning. 

This   case    in    it8   main    features  wa«   followed   in  case 
of  Hayn£s   v.    Ea}<t    Tennessee    and    Georgia   Railroad,   3 
CoL,    223,   and    we   think    is    the    sounder   view   of    the 
law    on    the    subject.       It    is    true    in    these    cases   the 
question  is   mainly    rested    on   the    grounds   of  diflierence 
in   rank   or   grade   of  employment   of  the   party  injured, 
and   the   servant   by   whom    he  was  injured.       We  think 
the    principle    we   have   laid   down    is  in  effect  the  same, 
only    distinguishing    the    principle    by    the   employment, 
being   in   different   and   disconnected   departments   of   the 
w^ork    of   the    same    company,   rather   than   by   the   sim- 
ple  question    of  rank.       His   Honor  the    Circuit  Judge, 
in   this  case,   in    his    charge   put    the    question    on    the 
difference   in    rank   of    the   parties    in   part;    but,  as   we 
can    clearly    see    on    the    facts    the    case    was    decided 
correctly  on    this    branch   of  it,   we  see  no  error  in   the 
statement   of  the   law   by  his   Honor  of  which   plaintiffs 
in   error   can    complain.       We  need  not  cite  the   various 
authorities     referred     to   by    counsel     on    this    question. 
Suffice  it  to  say,  most  of  them   have   been  examined,  and 
we  feel   well   satisfied   with  the   correctness  of  the  prin- 
ciple  we    have   adopted   in   this   opinion. 

The  question   of  contributory   negligence  on  the  part 
of  deceased,   and   the   charge   of  his   Honor  on  the  sub- 
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ject,   has   been   pressed   very   earnestly  before   us  for  re- 
versal.      We   are   aware    there    has    been    much    confu- 
sion  and   contradictory  decision,  and  as  we  think,  much 
that    is   far   from    being    sound    in    principle,  or    fairly 
"(leducible   from   the   original    cases  on  which   such   decis- 
ions  are   professedly   based.       The   leading    case   on   this 
question    is  BvMerfield  v.  Forrester,  11   East,  60,   where   a 
party   sued   the   defendant    in    consequence   of  an   injury 
received  by  his  riding  against  an  obstruction  wrongfully 
placed    in    the    highway    by    him.       The    plaintiff    was 
riding   furiously   in   the    evening   when    he   rode    against 
the   obstruction,   and   might  have   avoided    it   by   reason- 
able  care.       The   court   held,  that   if  he  had   used   ordi- 
nary  care   he   must   have   seen    the    obstruction,   so   that 
the   accident  appeared   to-  happen   entirely   from  his  own 
fault;    and  it   was  said,   that   one   person    being  in  fault 
will   not   dispense   with   another's  using  ordinary  care  for 
himself.       This   principle   is  certainly  sound,   in  view  of 
the  facts  of  the  case.       Many  cases  have  stated  the  rule, 
that   if  the   plaintiff  in   any   degree    contributed    to    the 
injury  he  can   not   recover.       These   dicta   and   even    de- 
oi8i(^s   we   do    not   think    supported    by    sound    principle 
or  authority.       We   think  his    Honor    the  Circuit  Judge 
stated   the   rule   with   substantial   accuracy   in  the  charge 
before   us.       He   says    in    substance,    that   "if   you    find 
that   Hinton    was   by   reason   of   his    employment    neces- 
sarily  on    the    track    of    the    road,   and   was    killed    by 
the    train    running    over    him,   under    circumstances    of 
negligence,   such   as   indicated   in    his    charge,   the    plain- 
tiff might   recover."       "If,   however,"  he   says,  "the   in- 
juries  were   the   result    of    negligence    on    the    part  of 
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Hinton,  or  if  he  could  have  avoided  them  by  ordi- 
nary care,  then  the  plaintiff  can  not  recover,  unless  you 
find  that  the  defendant  was  guilty  of  gross  negligence, 
which  was  the  more  direct  cause  of  the  injury,  and 
then  the  plaintiff  might  recover,  but  that  the  jury 
might  look  to  the  negligence  of  the  plaintiff's  intes- 
tate,  if  any,  in   mitigation   of  damages." 

This  rule,  as  we  have  said,  is  substantially  correct, 
and  involves  the  proposition  that  the  jury  were  to 
look  to  see  whose  negligence  was  the  immediate,  prox- 
imate and  efficient  cause  of  the  injury.  If  the  neg- 
lect  of  the   company,   then    it   was   responsible. 

The  rule  on  this  subject  is  thus  laid  down  by  this 
court  in  the  case  of  Whirley  v.  Whitemav  et  als.,  1 
Head,  619,  in  an  able  opinion  by  Judge  McKinney, 
in  which  he  says:  "But  it  is  an  im)>ortant  and  well 
established  qualification  of  the  principle,  that  when  a 
party  brings  an  injury  on  himself,  or  contributes  to  it, 
that  the  mere  want  of  a  superior  degree  of  care  or 
diligence  can  not  be  set  up  as  a  bar  to  the  plain- 
tiff's claim  for  redress,  and  that  although  the  plaintiff 
may  have  himself  been  guilty  of  negligence,  yet  un- 
less he  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  defendant's  negligence,  he 
will  be  entitled  to  recover."  He  adds:  "It  is  like- 
wise true  that  in  cases  of  mutual  negligence,  when  the 
parties  are  equally  blamable,  there  can  be  no  recov- 
ery." Without  citing  the  numerous  authorities  on  this 
question,  we  are  content  with  the  principle  thus  laid 
down,  and  think  his  Honor's  charge  is  substantially 
correct   on    this   question.      See   Red.,    193,    194. 
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It  is  urged  before  us  in  argument^  that  the  court 
erred  in  refusing  to  allow  an  "  expert '^  to  prove  what 
was  meant  by  an  "obstruction,"  as  understood  by  rail- 
road men,  and  whether  a  hand  car,  when  on  the 
track,  amounted  to  such  an  obstruction.  We  can  not 
see  that  there  was  any  error  in  the  ruling  of  the  court 
in  excluding  this  evidence.  The  question  of  what  is, 
or  what  is  not,  an  obstruction  on  a  railroad  track,  is 
not  a  question  on  the  terras  used  in  art,  nor  within 
any  of  the  rules  laid  down  on  this  subject.  It  is  a 
simple  question  of  fact,  and  can  only  mean  that  which 
may  obstruct  or  hinder  the  free  and  safe  passage  of 
the  train,  or  that  which  may  receive  an  injury  or 
damage,  such  as  would  be  unlawful  to  inflict,  if  run 
over  or  against  by  the  train,  as  in  case  of  stock,  or  a 
man    approaching    on    the   track. 

We    have    thus   endeavored    to   investigate   the    main 
questions   of  law   presented   in   argument   for  reversal  of 
this    case.       One   other    question    need   only   be   noticed, 
and   that    is^   that    the  .evidence    does    not    sustain    the 
verdict.     On   this   question   we   need   only  say,  that  while 
the   sum   given    is   large,    we   can   not   say   that   it   is   so 
unreasonable   as   that   we   should   reverse   for   it;    nor   in 
fact  can   we   say,  under   all   the   circumstances,  that  it  is 
beyond    what   a  jury    might   well   have   given,  under   the 
evidence     in     this     case,    for    the     loss    of    a     husband 
and    father    under    tlie    circumstances      shown     in     this 
record.       The   death    was   caused   by   the   neglect  of  the 
company   to   give   the   usual,  and   as  it  seems    universal, 
signal    that    a    train    was    behind    by   flagging,   as   it  is 
called,   the    regular    train    as   it   passed    on.       No    flags 
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being  on  the  train,  the  deceased  had  every  reason  to 
believe  that  the  track  was  clear,  and  none  to  fore- 
warn him  of  his  danger.  He  had  started  home  at 
his  usual  hour,  was  in  his  proper  place,  guilty,  as  far 
we  can  see,  of  no  negligence,  and  totally  without  suspi- 
cion of  the  danger  to  which  he  was  exposed  by  the 
neglect  of  the  company  in  whose  employ  he  was.  In 
&ct  the  failure  to  flag  this  ^'wild  train,''  as  it  is 
called,  was  such  neglect,  as  it  may  well  be  said 
of  it,  that  it  operated  to  lure  him  on  to  destruction. 
Many  questions  of  admissibility  of  evidence  are 
stated  to  have  been  erroneously  ruled.  On  careful 
examination  of  the  record,  we  see  nothing  however  for 
which  we  can  feel  authorized  to  reverse  this  case. 
We  need  not  refer  to  them  in  detail.  The  case  has 
been  submitted  to  the  jury  under  a  charge,  unexcep- 
tionable, as  we  think,  especially  to  the  defendants,  and 
we   affirm   the  judgment   of  the   court  below. 


R.  8.  Saunders  v.  John  Baxteb. 

1.  liCBEL.    Report  qfjudieial  proceedingn.    The  publication  of  a  report  of 

jadicial  proceedings  is  not  privileged  if  it  contain  intrinsic  evidence 
that  it  was  not  published  with  good  motives  or  for  justifiable  ends. 

2.  Sabib.    a  plaintiff  in  an  action  for  libel  can  not  adduce  in  evidence 

for  anj  purpose  a  publication  of  the  defendant  made  subsequently  to 
that  sued  on,  unless  it  be  an  explanation,  or  confession,  or  an  express 
admusion  of  the  malicious  intent,  of  the  latter. 
Oases  cited :    Howell  v.  Cheatham,  Cooke,  247-249 ;    Witcher  v.  Richmond, 
8  Hum.,  475. 
24 
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3.  Same.  Damages.    The  amount  of  damages  assessed  should  depend  apon 

the  degree  of  moral  turpitude,  or  atrocity,  of  the  defendant's  conduct, 
as  shown  by  the  attendant  circumstances. 

4.  Same.     Question  reserved.    The  plaintiff,  an  attorney,  argued  his  own 

cause  and  gaye  "  a  history  and  account "  of  an  alleged  attempt  to 
assassinate  him  by  a  person  not  a  party  to  the  record,  but  the  author 
of  the  alleged  libelous  article.  There  was  no  proof  with  r^ard  to 
said  alleged  attempt. 

The  court  regard  the  action  of  the  Circuit  Judge  in  allowing  such 
latitude  of  argument  as  irregular  and  reprehensible,  but  reserve  the 
question  whether  it  is  proper  ground  upon  which  to  grant  a  centre  de 
novo. 
Case  cited :    Larktw  ▼.  Hhrter^  3  Sneed,  686. 


PKOM    KNOX. 


Appeal  in  error  from  the  judgment  of  the  CSrcuit 
Court,   February  Term,   1871.     E.  T.  Hall,  J. 

Crozier  &  Sons  for  plaintiff    in   error. 

Baxter,  Webb  &  Taylor  for  defendant  in  error, 
insisted : 

1.  If  the  subject-matter  of  the  publication  is 
blasphemous  or  de£simatory  of  an  individual,  it  can 
not  be  privileged :  citing  Townshend  on  S.  and  L., 
86.  90,  91,  92,  229,  288,  289,  290;  Starkie  on  Slan- 
der, 263. 

2.  The  subsequent  publication  was  properly  ad- 
mitted, because  it  alluded  to  the  libelous  article  and 
plainly  tended  to  show  the  malice  with  which  it  was 
published,  and  malice  is  a  most  material  element  in 
estimating  the  damages  in  actions  of  this  character; 
besides,  the  defendants  had  attempted  to  show  that 
the     article     was     published     innocently    and    by    inad- 
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vertence,  and  the  introduction  of  the  subsequent  pub- 
lication was  therefore  fairly  and  strictly  rebutting: 
citing  3  Stephens  Nisi  Prius,  2254;  1  Chitt.  PL,  397; 
Lee  V.  Huaom,  Peakes  Nisi  Prius;  Cook  v.  Field, 
E.spinad.se^s  Nisi  Prius;  Townshend  on  Slander  and 
Libel,  ss.   394-5. 

3.  In  an  action  of  tort  the  court  will  not  grant 
a  veni7'e  de  novo  because  of  excessive  damages  al- 
lowed, unless  they  are  so  flagrantly  outrageous  and 
extravagant  as  necessarily  to  evince  ill-temper  and 
passion,  partiality  or  corruption :  citing  Moore  v.  Burch- 
field,  1  Heis.,  203;  Rogers  v.  Pratt,  1  Hum.,  90; 
Dougherty  v.   Shan,   1   Heis.,   302. 

Sn££D  J.,   delivered   the   opinion   of  the  court. 

The  defendants,  Bolfe  S.  Saunders  and  Isaac  S. 
"Clark,  were,  on  the  4th  of  September,  1870,  the  pro- 
prietors and  publishers  of  a  newspaper  in  the  city  of 
Knoxville,  called  the  "  Sunday  Whig  and  Register." 
At  that  time  a  litigation  was  pending  in  the ,  Chan- 
cery Court  at  Knoxville,  in  which  John  Baxter,  the 
plaintiff  in  this  action,  was  the  complainant,  and  Jos. 
A.  Mabry  and  others  were  the  defendants;  and  on  the 
day  aforesaid,  an  article,  purporting  to  be  a  s^xiech  de- 
livered by  Joseph  A.  Mabry  in  said  chancery  cause, 
appeared  in  the  columns  of  the  said  Sunday  Whig 
and  Register.  The  article  contains  an  angry  and 
violent  defamation  of  the  character  of  the  plaintiff 
and  his  family,  and  was  introduced  to  the  public  in 
the   words   following :       "  Knox  county  Chancery  Court. 
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By  permission  of  Chancellor  Temple,  the  following  is 
published :  John  Baxter  v.  Jos.  A.  Mabry  et  al.  In 
this  case  General  Mabry  arose  and  spoke  as  reported 
substantially  as  follows:"  Then  follows  the  defamatory 
artice.  On  the  10th  day  of  September  next  there- 
after, the  plaintiff  brought  this  action  of  libel  against 
the  said  publishers,  Saunders  &  Clark,  in  the  Circuit 
Court  of  Knox  county.  The  case  was  submitted  to 
a  jury  at  the  February  Term,  1871,  and  resulted  in 
a  verdict  and  judgment  in  behalf  of  the  plaintiff  fer 
$27,000,  from  which  the  defendants  have  appealed  in 
error.  It  appears  in  the  proof  that  at  the  time  of 
the  publication  of  the  article  in  question,  the  defend- 
ants, who  had  rec'ently  bought  the  press  of  the  Whig 
and  Register  from  Joseph  A.  Mabry,  were  compara- 
tive strangers  in  the  city  of  Knoxville;  that  they  had 
only  resided  in  said  city  a  few  weeks;  that  the  de- 
fendant  Clark  was  a  stranger  to  the  plaintiff,  and  that 
the  defendant  Saunders  was  at  the  time  of  said  pub- 
lication absent  from  the  city  and  knew  nothing  of  it; 
that  the  defendant  Clark  caused  said  article  to  be 
published  as  an  advertisement,  without  a  knowledge  of 
its  contents,  and  at  the  request  of  Mabry,  and  believ- 
ing it  to  be,  as  he  states,  a  part  of  the  proceedings 
in  the  Chancery  Court  in  the  case  referred  to,  as 
Mabry  had  represented  it  to  be  a  speech  of  his  in 
said  cause.  He  was  admonished,  however,  by  the 
editor,   Col.   Bockett,   that   the  article  was  not  a   proper 

one  to  be  published.  It  is  shown,  also,  that  upon 
the  arrival  of  Saunders  he  asked  who  had  published 
the   article,  expressed  his  indignation  and   regret  at  the 
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publication;  stated  that  he  would  not  have  had  the 
article  published  for  thousands  of  dollars,  and  said 
that  he  would  at  once  call  upon  the  plaintiiF  and 
explain  the  matter.  On  the  following  morning  he 
addressed  the  following  letter  to  the  plaintiff,  marked 
"  private":  "  On  my  return  to  the  city  yesterday, 
I  regretted  to  find  in  the  Whig  and  Register  a 
publication  concerning  the  Baxter-Mabry  difficulty. 
It  was  a  matter  that  I  had  determined  to  exclude* 
from  our  columns  even  as  advertisements,  and  had  I 
been  here,  would  have  adhered  to  this  purpose.  The 
columns  having  been  open  to  one  side,*  will  be  offered 
to  the  other  to  the  same  extent  and  on  the  same 
terms  should  it  be  desired,  but  after  that  no  further 
publication  of  a  personal  character  will  be  admitted 
under  any  circumstances  or  on  any  terms.  This  is 
in  no  unkind ness  to  either  party  or  to  any  body,  but 
in  accordance  with  a  principle  I  long  since  adopted 
in  such  matters,  and  from  which  I  have  never  de- 
viated, except  in  this  last  case,  when  it  \^as  done  in 
my  absence.  I  have  no  disposition  to  meddle  or  in- 
terfere with  the  personal  difficulties  of  others,  and 
certainly  none  in  your  case,  as  our  relations  have 
always  been  friendly  and  my  feelings  toward  you  could 
not   be   otherwise." 

On  the  day  the  above   letter  was  written,   the  plain- 
tiff  replied   thereto   in    the   words   following: 

^'Your  favor  is  received.  I  can  accept  no  private 
apology  or  explanation  for  the  wrong  which  you  have 
done  me.  If  you  want  to  repair  the  wrong,  do  it 
in    an    open    and     manly    way.       If    you   do    not,   my 
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duty  to  myself  and  family  is  a  plain  one  and  I  will 
discharge   it." 

This  correspondence  was  had  on  the  5th  ol  Sep- 
tember, 1870.  It  appears  that  no  public  explanation 
was  made,  and  on  the  10th  of  September  thereafter 
this  action  was  commenced.  After  the  beginning  of 
the  action,  and  on  the  12th  of  January,  1871,  the 
following  article  appeared  in  the  columns  of  the  de- 
fendants'   newspaper: 

"Another  Unfortunate  Editor. — From  the  article 
we  copy  below  from  the  Cincinnati  Enquirer,  it  will 
be  seen  another  editor  has  put  his  foot  in  it  for 
?50,000  damages,  and  the  fund  will  now  swell  to 
$400,000 1 !  1 

"The  Enquirer  of  Monday  says:  'A  Col.  Baxter, 
of  Tennessee,  had  a  considerable  amount  of  character 
to  dispose  of  and  managed  to  get  himself  libeled. 
He  has  brought  suit  against  the  following  papers  and 
persons:        Nashville      Banner,     $50,000;     Union      and 

American,  ^$50,000;  Athens  Post,  $50,000;  Sweet 
Water  Enterprise,  $50,000;  Knoxville  Whig  and  Reg- 
ister, $50,000;  Joseph  A.  Mabry,  $50,000.  If  Col. 
Baxter  gets  paid  for  the  amount  of  his  damages  he 
will  have  $350,000 — ^a  very  comfortable  sum.  But  if 
lie  has  any  character  left,  he  had  better  keep  it.  He 
can  not  afford  to  dispose  of  much  more  even  at  the 
highest   market   price.' " 

This  latter  publication  was  introduced  upon  the 
trial  on  behalf  of  the  plaintiff  to  indicate  the  quo 
animo  and  intent  of  the  prior  publication  of  the  4th 
of  September,  1870,  upon  which  the  action  was  brought. 
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The  defendants  objected  to  its  introduction  as  evidence^ 
but  the  objection  was  disallowed  and  the  article  was 
submitted  to  the  jury.  The  defendants  demurred  to 
the  declaration,  which  is  in  the  simple  form  prescribed 
by  our  statutes,  upon  the  ground  that  the  publication 
containing  the  matter  alleged  to  be  falsely  and  ma- 
liciously puV)lished  by  the  defendants  purports  on  its 
face  to  be  matter  spoken  in  the  course  of  legal  ar- 
gument in  the  Chancery  Court  at  Knoxville,  in  the 
case  of  John  Baxter  v.  Jos.  A.  Mabry,  and  that  the 
same  was  published  by  permission  of  the  Chancellor. 
The  demurrer  was  overruled,  and  the  defendants  there- 
upon entered  a  plea  of  not  guilty,  and  gave  the  plain- 
tiff notice  of  the  special  defense  that  the  matter  com- 
plained of  was  a  proceeding  in  a  court  of  justice  and 
that  the  publication  thereof  was  made  in  the  borui 
fde  discharge  of  their  duty  as  journalists.  The  testi- 
mony of  the  Chancellor  presiding  at  the  time  this 
alleged  speech  was  made  by  Mabry,  is  taken  in  the 
case,  and  is  to  the  effect  that  Mabry  did  appear  in 
his  court  and  ask  permission  to  reply  to  some  re- 
marks made  on  a  previous  day  by  the  plaintiff;  and. 
that,  holding  a  manuscript  in  his  hand,  he  did  pro- 
ceed to  make  a  speech,  but  that  he,  the  Chancellor, 
perceiving  the  personal  and  offensive  tendency  of  his 
remarks,  frequently  checked  him  and  finally  required 
him  to  resume  his  seat;  whereuix>n  Mabry  observed 
that  he  could  publish  his  speech,  to  which  the  Chan- 
cellor replied,  "certainly,  that  is  the  proper  place  to 
discuss  personal .  matters,  and  not  in  this  court."  The 
Chancellor   states   that  about   the   same   conversation   oc- 
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curred  between  himself  and  Gen.  Mabry  afterwards 
in  the  street ;  that  he  did  not  suppose  that  what  he 
said  on  either  occasion  could  be  construed  into  a  per- 
mission— which  he  had  no  right  to  give,  either  as  a 
judge  or  as  a  citizen — that  the  speech  which  Mabry 
was  prevented  from  making  in  court  might  be  pub- 
lished in  a  newspaper;  that  his  only  purpose  was 
to  admonish  the  party  that  such  remarks  would  not 
be  tolerated  in  open  court.  The  Chancellor  further 
testifies,  that  at  the  time  Gen.  Mabry  attempted  to 
make  said  speech  there  was  no  cause  on  trial  and  no 
motion  pending  to  which  he  proposed  to  address 
himself. 

In   the    progress  of    the   trial    the    defendant's    coun- 
sel    was      proceeding     to     read      to    the      jury     certain 

letters  and  articles  contributed  to  the  Chronicle  news- 
paper by  the  plaintiff,  of  a  highly  inflammatory  char- 
acter, charging  Jos.  A.  Mabry  and  others  with  fraud 
and  corruption  in  the  management  of  certain  public 
moneys,  and  tending  to  illustrate  the  ferocity  of  a 
long  and  angry  feud,  which  for  many  years  had  ex- 
isted between  said  Mabry  and  the  plaintiff.  The 
plaintiff  objected  to  partial  extracts  from  those  arti- 
cles, and  insisted  upon  his  right  to  have  the  whole 
submitted  to  the  jury:  whereupon  it  waa  agreed  be- 
tweien  the  parties  that  the  whole  should  be  considered 
as  read  and  the  subject  of  comment  in  argument-. 
This  opened  a  wide  field  of  argument  not  germain 
to  the  issues  involved  in  this  cause,  but  which,  so 
far  as  it  related  to  the  matter  discussed  in  these  sev- 
eral   publications,    was   rendered  legitimate  by  the  agree- 
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ment  of  the  parties  that  all  the  publications  should 
be  submitted  to  the  jury  as  evidence.  The  discus- 
sion which  followed,  involving  matters  and  occurrences 
with  which  these  defendants  were  in  no  manner  con- 
nected, w&s  certainly  inappropriate  to  the  issues,  and 
under  the  circumstances,  perhaps  injurious  to  these  de- 
fendants. But  so  far  as  the  contents  of  the  letters 
were  concerned,  the  defendants  could  not,  with  good 
grace,  object,  because  they  had  made  these  letters  evi- 
dence. The  bill  of  exceptions,  however,  contains  this 
statement:  '^The  plaintiff  concluded  the  argument  of 
the  case  before  the  jury,  and  occupied  some  time  in 
giving  a  history  and  account  of  Mabry's  attempt  to 
assassinate  him" — all  this  over  the  objection  and  re- 
monstrance of  the  defendants.  Now  we  find  nowhere 
in  these  Chronicle  letters  of  the  plaintiff,  nor  else- 
where in  this  record,  any  evidence  of,  or  allusion  to, 
an  attempt  by  Mabry  to  assassinate  the  plaintiff.  If 
it  be  true  then,  as  this  record  discloses,  that  the 
plaintiff,  as  his  own  advocate,  occupied  some  time  in 
giving  an  account  and  history  of  an  attempt  by  the 
author  of  this  defamatory  article  to  assassinate  him,  it 
is  manifest  that  these  defendants  have  been  required  to 
bear  other  burthens  than  their  own  in  this  case.  The 
solemn  statement,  by  counsel  of  influence  and  char- 
acter, of  an  unproven  fact,  is  just  as  pregnant  of  re- 
sults in  affecting  the  minds  of  the  jury  as  if  the  fact 
were  attested  by  a  sworn  witness — in  many  cases  in- 
finitely more  so.  It  is  the  duty  of  the  nisi  prius 
Judge  to  control  the  argument  of  causes  before  a  jury 
so   far   as    to   direct  and    keep   them    in    the    line   indi- 
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cated  by  the  case  developed  in  the  proof.  Any  im- 
material divergence  to  give  strength  or  ornament  or 
illustration  to  an  argument,  is  legitimate  and  allow- 
able^ and  any  ordinary  indiscretion  of  counsel  in  the 
fervor  of  forensic  controversy  is  not  to  be  assigned  as 
prror  here.  But  the  deliberate  statement  of  a  fact, 
or  a  narrative  of  facts,  by  counsel,  the  effect  of 
which   upon    the    fortunes    of    his    adversary    is    patent 

and   inevitable,    rests    upon    a    very    different    principle. 

• 

To  permit  outside  influences  or  un proven  facts  to  be 
thrown  into  the  balance  in  determining  the  rights 
of  parties,  is  "but  the  mockery  and  counterfeit  of 
justice."  "The  public  interest  requires,"  said  Chief 
Justice  Parsons,  "that  litigating  parties  should  have 
nothing  to  complain  of,  or  suspect,  in  the  administra- 
tion of  justice,  and  the  convenience  of  jurors  is  of 
small  consideration  compared  with  this  great  object- 
It  is  better  that  everybody  should  suffer  inconvenience 
than  that  a  practice  should  be  continued  which  is  ca- 
pable of  abuse,  or  at  least  of  being  the  ground  of 
uneasineas  and  jealousy."  The  learned  Judge  was  re- 
ferring to  a  case  in  which  the  Judge  at  nisi  prius 
had,  after  the  retirement  of  the  jury,  sent  them  a 
supplemental  charge  in  writing,  in  which  he  depre- 
cated their  failing  to  agree,  and  gave  them  such  ad- 
ditional instructions  as  to  the  law  as  would  enable 
them  ,  to  consider  the  cause  in  a  more  systematic  man- 
ner: 1  G.  &.  W.,  74;  2  Pick.,  337.  It  was  among 
the  oracular  utterances  of  Lord  Coke,  that .  if  the 
plaintiff,  after  evidence  given  and  the  jury  have  de- 
parted   from    the    bar,    or   any   for   him,   do    deliver  any 
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letter  from  the  plaintiff  to  any  of  the  jury  concerning 
the  matter  in  issue,  or  any  evidence,  or  any  escroll 
touching  the  matter  in  issue,  which  was  not  given  in 
evidence,  it  shall  avoid  the  verdict,  if  it  be  found  for 
the  plaintiff,  but  not  if  it  be  found  for  the  defendant; 
el  sic  e  eonverso:  1  Co.  Litt.,  227.  "We  take  this  plain 
position,"  said  the  Supreme  Court  of  North  Carolina,  "if 
the  circumstances  are  such  as  merely  to  put  suspicion 
on  the  verdict  by  showing,  not  that  there  was,  but 
that  there  might  have  been,  undue  influence  brought 
to  bear  upon  the  jury,  because  there  was  opportunity 
and  chance  for  it,  it  is  a  matter  within  the  discretion 
of  the  presiding  Judge.  But  if  the  fact  be  that  un- 
due influence  was  brought  to  bear  on  the  jury,  in  all 
8uch  cases  there  has  been  in  contemplation  of  law  no 
trial,  and  this  court,  as  a  matter  of  law,  will  direct 
a  trial  to  be  had:"  11  Ired ,  513.  And  among 
the  undue  and  improper  influences  which  demand  a 
venire  de  novo,  the  court  mentions  the  taking  or  hear- 
ing of  other  evidence  not  given  by  the  witnesses  at 
the   trial. 

These  are  cardinal  principles,  which  assume  different 
shapes  as  they  are  uttered  by  different  courts,  but 
they  are  everywhere  to  be  found  in  the  text-books  of 
the  common  law,  and  it  is  upon  their  due  and  proper 
enfi)rcement  the  inviolability  of  the  right  of  trial  by 
jury  reposes.  Let  us  apply  them  to  the  fiicts  of  this 
case.  It  will  be  observed  that  Joseph  A.  Mabry  was 
the  author  of  the  libelous  publication  on  which  this 
action  is  brought.  He  it  was  who  had  sold  to  these 
defendants  the   press  in  which  the  publication  was  made. 
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It  was  at  his  special  request  that  the  defendant  Isaac 
S.  Clark  consented  to  publish  the  article,  and  upon  his 
representation  that  it  was  a  judicial  proceeding.  The 
theory  of  the  prosecution  was,  that  defendant  Clark 
had  been  imbued  by  Mabry  with  all  the  special  mal- 
ice and  ill-will  of  the  latter  against  the  plaintiff,  and 
actuated  by  the  malevoleifce  of  the  old  feud,  they 
had  conspired  together  to  defame  and  destroy  the 
good  name  of  the  plaintiff.  It  was  legitimate,  as  mat- 
ter of  law,  for  the  plaintiff,  to  have  «hown  this  spe- 
cial malice  on  the  part  of  defendant  by  any  facts  in- 
dicating a  community  of  purpose  between  Mabry  and 
himself,  or  that  they  sympathized  with  each  other  in 
a  common  hatred  of  an  enemy  common  to  both,  either 
prior  to  or  at  the  time  of  the  publication.  The  strat- 
egy and  vigor  of  the  prosecution  would  therefore  be 
addrassed  to  the  task  of  convincing  the  jury  that  de- 
fendant Clark  was  thoroughly  impregnated  with  the 
malice  and  virus  that  Mabry  felt  against  Baxter.  If 
this  could  be  done  by  fair  comment  upon  the  history 
of  the  feud,  as  embodied  in  the  Chronicle  letters 
made  evidence  by  the  defendants,  it  was  legitimate 
to  do  so.  But  there  was  absolutely  no  testimony  be- 
fore the  jury  that  any  attempt  had  ever  been  made 
by  Mabry  to  assassinate  the  plaintiff;  and  the  "history 
and  account''  of  such  a  transaction  by  the  plain- 
tiff was  outside  of  the  record,  and  it  was  improper 
and  irregular  in  the  court  to  permit  it.  We  can 
easily  conceive,  under  the  circumstances  of  this  case, 
how  the  passions  of  a  jury  could  be  lashed  into  fury 
by   the   fiery   eloquence   of  a   plaintiff,  who,   as   his   own 


« 
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advocate^  was  permitted  to  bring  up  in  judgment  against 
these  defendants  the  alleged  wrongs  of  one  who,  for 
aught  that  appears  in  evidence  to  the  contrary,  was 
as  much  a  stranger  to  the  defendants  at  the  time  of 
these  wrongs  as  the  attempted  assassination  is  a 
stranger  to  the  record. 

We  are  of  opinion  that  the  ruling  of  the  court  in 
permitting  such  latitude  to  the  plaintiff  in  the  argu- 
ment of  this  cause  was  irregular  and  reprehensible. 
We  are  not  prepared,  however,  to  reverse  the  judg- 
ment on  this  account,  especially  in  the  absence  of  a 
request  by  the  defendants  for  specific  instructions  as  to 
the  effect  of  the  plaintiff's  statemeut:  Larkins  v.  Tarter , 
3  Sneed,  686.       But  we   prefer  to    reserve   the   question. 

2.  It  is  urged  with  great  earnestness  on  behalf 
of  the  defendants  that^  there  was  error  in  the  judg- 
ment of  the  court  below  in  disallowing  the  demurrer. 
We  do  not  think  so.  It  is  true  that  a  bona  fide  re- 
port of  the  proceedings  in  a  court  of  justice,  in  the 
absence  of  express  malice,  is  not  a  libel,  though  the 
publication  may  be  injurious  to  the  character  of  an 
individual:  6  Bac.  Alf,  349.  Privileged  communica- 
tions  of  this  nature  ai^  those  made  by  counsel  in  the 
regular  course  of  jusfce;  but  to  be  protected  they 
must  be  pertinent  and  material  to  the  matter  in  con- 
troversy:   Oilbert   v.    The   Peopky   1    Denio,   41. 

The  publisher  of  libelous  words,  in  the  contempla- 
tion of  law,  is  particeps  criminia  with  the  utterer.  A 
want  of  personal  acquaintance  with  the  party  defamed  is 
no  excuse  to  the  publisher,  nor  is  a  want  of  knowledge 
of  the   publication   by   a   joint    publisher  any   excuse   to 
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him :  6  Bac.^  350,  355^  356.  There  is  nothing  more 
abhorrent  to  the  law  than  the  defamation  of  human 
character.  But  "the  courts/^  says  Chancellor  Kent^ 
**have  found  it  embarrassing  to  preserve  in  just  har- 
mony and  proportion  the  protection  due  to  character^ 
and  the  protection  which  ought  to  be  afforded  to  the 
liberty  of  the  press":  1  Kent,  636.  The  press  is  free 
in  this  country — but  not  free  to  destroy  the  fair  fame 
of  the  citizen.  In  the  case  of  Wright  v.  WoodgcUe^ 
2  Cromp.,  M.  &  R.,  573,  it  is  said:  "A  privileged 
communication  means  nothing  more  than  that  the  oc- 
casion of  making  it  rebuts  the  prima  facie  influence 
of  malice  arising  from  the  publication  of  matter  pre- 
judicial to  the  character  of  the  plaintiff,  and  throws 
upon  him  the  onus  of  proving  malice  in  fact,  but  not 
of  proving  it  by  extrinsic  evidence  only;  he  has  still 
a  right  to  require  that  the  alleged  libel  itself  shall  be 
submitted  to  the  jury,  that  thiy  may  judge  whether 
there  is  evidence  of  malice  on  the  face  of  it:  8 
H.,  288.  With  respect  to  words  used  in  the  course 
of  a  judicial  proceeding,  it  has  been  ruled,  says  Lord 
Eldon,  that  they  are  protected  .by  the  occasion,  and 
can  not  form  the  foundation  of  an  action  without 
proof  of  express  malice :  Johnson  v.  Evans,  3  Esp., 
32.  And  in  Hodgsen  v.  Scarlett,  it  is  said  by  Hol- 
royd,  J.,  speaking  of  the  words  of  counsel  in  the  ar- 
gument of  a  cause:  "If  they  be  fair  comments  upon 
the  evidence,  and  relevant  to  the  matter  in  issue, 
then,  unless  malice  be  shown,  the  occasion  justifies  them: 
1  Barn.  &  Aid.,  247;  3  H.,  288.  Abbott,  J.,  in 
the   same    case,   remarks :   '^  I    am    of    opinion    that   no 
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action  can  be  maintained  unless  it  can  be  shown  that 
the  counsel  availed  himself  of  his  situation  maliciously 
to  utter  words  wholly  unjustifiable":  Id.  In  the  caso 
of  Ddegal  v.  Highley,  3  Bing.,  N.  C,  950,  Tindal, 
C.  J.,  said:  "It  is  an  established  principle  upon  which 
the  privilege  of  publishing  the  report  of  any  judicial 
proceeding  is   admitted   to   rest,   that    such    report    must 

• 

be  strictly  confined  to  the  actual  proceedings  in  court, 
and  must  contain  no  defamatory  observations  or  com- 
ments from  any  quarter  whatever  in  addition  to  what 
forms  strictly  and  properly  the  legal  proceedings." 
These  doctrines  of  the  English  courts  have  long  been 
recognized  and  followed  in  this  country;  and  we  con- 
sider it  to  be  the  settled  law  here,  as  stated  by  the 
Supreme  Court  of  the  United  States  in  the  case  of 
[Vhite  V.  Nichols,  3  H.,  266,  that  malice  may  be 
proved  though  alleged  to  exist  in  the  proceedings  be- 
fore a  court  or  legislative  body,  or  any  other  tribunal, 
although  such  court,  legislative  body,  or  other  tribunal 
may  have  been  the  appropriate  authority  for  .redressing 
the  grievance  represented  to  it;  and  that  proof  of  ex- 
press malice  in  any  written  publication,  ])etition,  or  pro- 
ceeding addressed  to  such  tribunal,  will  render  that  pub- 
lication, petition,  or  proceeding  libelous  in  its  character, 
and  actionable,  and  will  subject  the  author  and  pub- 
lisher thereof  to  all  the  consequences  of  libel.  The 
question  of  malice  is  to  be  submitted  to  the  jury  on  the 
face  of  the  publication  itself:  vide  White  v.  Nk'hoI>i,  3  H., 
291;  Cooley  on  Cons.  Lira.,  442,  et  seq.  Applying 
these  principles  to  the  question  raised  by  the  defend- 
ant's   demurrer,    the    court    could     easily    discern,    upon 
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inspection  of  the  publication  in  this  case,  whether  it 
falls  within  the  class  of  publications  protected  by  the 
law.  The  mere  recitation  in  the  introduction  that  it 
was  a  proceeding  in  court  does  not  make  it  so,  nor 
would  the  fact  that  it  was  such  a  proceeding  make  it 
privileged  if  it  contained  within  itself  intrinsic  evidence 
that  it  was  not  uttered  with  good  motives  or  for  jus- 
tifiable ends.  We  hold  that  the  court  committed  no 
error  in   disallowing  the   demurrer   in   this   case. 

3.  We  can  not  interfere  with  the  discretion  of 
the  jury  upon  the  argument  that  the  damages  assessed 
in  this  case  are  excessive.  We  intimate  no  opinion 
upon  that  point  but  as  the  defendants  are  to  have 
the  benefit  of  a  new  trial,  we  content  ourselves  with 
stating  some  general  rules  upon  that  subject.  The 
rule  in  such  cases  is,  that  the  actual  damages  are  to 
be  assessed  upon  a  careful  consideration  of  the  charge 
against  the  plaintiff,  the  circumstances  of  the  publica- 
tion, the  extent  of  the  circulation,  and  the  natural 
and  necessary  consequences  of  such  a  publication,  ac- 
cording to  the  results  of  human  experience :  Hil.  on 
Rem.  Torts,  456.  This  principle  was,  in  substance, 
embodied  in  the  charge  of  the  court  to  the  jury. 
Upon  this  subject  the  Supreme  Court  of  the  United 
States,  in  Day  v.  Woodtoorthj  13  H.,  363,  uses  the 
following  language:  "A  jury  may  inflict  what  are 
called  exemplary,  punitive  or  vindictive  damages  upon 
a  defendant,  having  in  view  the  enormity  of  his  offense 
rather  than  the  measure  of  compensation  to  the  plain- 
tiff. We  are  aware  that  the  propriety  of  this  doc- 
trine  has   been   questioned   by   some   writers,,  but   if    ro- 
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peated   jadicial    decidions  for  more  than   a    century  are 
to  be  received  as  the   best  exposition  of  what  the  law 
is,    the    question    will     not    admit    of    argument.       In 
many  civil  actions,  such   as  libel,  slander  and  seduction, 
the   wrong  done   to  the    plaintiff   is  incapable   of   being 
measured    by  a   money   standard,  and    the    damages   as- 
sessed    depend     on     the     circumstances,     showing     the 
degree    of   moral    turpitude   or    atrocity   of   the   defend- 
ant's   conduct,   and    may  properly   be  called    exemplary 
or  vindictive  ratljer  than  compensatory/*      There  is  no 
doubt,    said    Lord    Mansfield,    that  the  court    has  the 
power  of   taking    the   opinion   of   another   jury   in    any 
case   where  the   damages   were    excessive;  but  all    these 
questions  depend   on  their  own   circumstances,  on   which 

the  court  would  exercise  its  discretion.  Unless  the 
damages     are   unreasonable    beyond    measure    the    court 

will  never  interfere.  To  libel  and  slander  suits,  the 
rule  is  peculiarly  applicable.  Motions  for  new  trials  in 
these  cases  are  greatly  discountenanced.  Next  to  ac- 
tions for  crim.  con,,  the  courts  have  surrendered  them 
to  what  Lord  C.  J.  DeGrey  calls  the  despotic  power 
of  a   jury:    1   Gr.   and   Wat.,   428,   426. 

But  we  hold  that  there  are  certain  cardinal  rules 
upon  this  subject  which  the  court  and  jury  must  not 
lose  sight  of.  While  it  is  true  that  the  citizen  can 
not  be  compensated  in  money  for  the  injury  done  to 
his  family  by  an  atrocious  libel  or  slander,  yet  the 
gist  of  the  action  is  the  malice,  the  temper  and  dis^ 
position  with  which  the  publication  is  made.  The 
guilt,   says  Chancellor    Kent,   and    the   essential    ground 

of   notion   for  defamation   consists  in   the    malicious    in- 
25 
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is  not  ensy  of  comprehension.  We  have  in  Ten- 
nessee but  one  direct  authority  upon  this  question. 
In  the  case  of  HoweU  v.  OiecUham,  Cooke's  R.,  247, 
249^  this  court  said  that  evidence  of  words  spoken 
after  the  commencement  of  the  action  is  not  admis- 
sible. Words  spoken  at  different  times  previons  ta 
the  institution  of  the  suit,  though  not  declared  on, 
may  be  given  in  evidence  in  order  to  ascertain  the 
intent   with   which   the   words  declared  on  were   spoken. 

m 

But  words  spoken  afterwards  may  be  the  ground  of 
another  action,  and  therefore  ought  not  to  be  received 
in  evidence:  Coop.,  Cooke,  247;  2  Meigs'  Dig.,  s. 
1777.  If  the  first  publication  be  of  doubtful  or 
equivocal  import,  and  the  second  refers  to  and  ex- 
plains it  so  as  to  remove  all  doubt  or  ambiguity  as 
to  whether  the  words  were  intended  to  be  libelous 
or  not,  then  perhaps  the  second  would  be  admissible : 
WUcher  v.  Richmond,  8  Hum,,  475.  But  if  the 
words  of  the  first  publication  be  unequivocally  libelous, 
we  are  unable  to  see  upon  what  principle  a  subse* 
quent  publication  can  be  adduced  in  evidence  for  any 
purpose.  In  the  vast  number  of  conflicting  author- 
ities upon  this  subject,  the  rulings  seem  arbitrary  and 
are  in  the  main  given  without  reason.  And  as  the 
rulings  opposed  to  our  Tennessee  doctrine  are  so  bar- 
ren of  all  reason,  we  are  fain  to  refer  them  to  the 
earlier  stages  of  English  jurisprudence,  when  prosecu- 
tions for  seandalum  magnatum  were  common,  and  when 
power  and  patronage  were  wont  to  "shove  by 
justice,"  and  British  Judges  were  less  the  ministers  of 
justice   to  the   lofty   and    the    lowly,   as  they   now   are. 


OCTOBER  14,  1871.  389 


B.  S.  Saunden  v.  John  Baxter. 


than  the  supple  instruments  of  a  powerful  peerage:  1 
Vents.,  60;  BuUer's  Nisi  Prius,  4;  3  Shars' Bl.  Com., 
124. 

To  illustrate  briefly  the  conflicting  views  of  the 
courts  upon  this  subject,  it  is  only  necessary  to  state 
that  in  some  cases  the  admissibility  of  other  words  or 
writings  has  been  limited  to  those  which  were  not  in 
themselves  actionable:  Mead  v.  Daubigny,  Peak's  Col., 
125;  Bodwdl  v.  Osgood^  3  Pick.,  376;  Defries  v.  Davis, 
7  C.  &  P.,  112;  or  for  which  damages  have  been  re- 
covered: Summons  v.  Bhick,  1  M.  &  Rob.,  577.  In 
other  cases  it  has  been  restricted  to  words  or  writing 
relating  to  those  alleged  in  the  declaration:  Finnerty 
v.  Tipper y  2  Camp.,  72;  Delegal  v.  Highley,  8  C.  & 
P.,  444 ;  BameU  v.  Adkins,  1  M.  &.  G.,  807 ;  Ahem 
V.  McGfuire,  1  Armstrong  &  Macartney,  39;  BodweU 
V.  Osgood,  3  Pick.,  376.  In  others  the  admissibility 
of  subsequent  words  has  been  limited  to  cases  where 
the  intention  was  equivocal  or  the  words  ambiguous: 
Stuart  V.  LoveUy  2  Stark  R.,  93;  Pearce  v.  Omisby, 
1  M.  &  Rob.,  455;  while  in  the  case  of  Fisher  v. 
Patterson,  14  Ohio,  418,  it  was  held  that  distinct  or 
separate  libels  not  declared  on,  can  not  be  introduced 
in  evidence  and  relied  on  by  either  plaintiff  or  de- 
fendant to  show  malice,  or  to  aggravate  or  mitigate 
damages.  And  so,  says  another  authority,  if  the  words 
declared  on  are  not  ambiguous,  or  the  libelous  inten- 
tion be  not  equivocal,  evidence  of  subsequent  words 
of  the  same  import  has  been  refused:  2  Saund.  PI. 
and  Ev.,  951.  Libels  published  in  the  same  paper 
six    years    before    the    publication    of    the    libel    com- 
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plained  of^  and  under  the  same  editorship^  were  prop- 
erly received  on  the  part  of  the  plaintiff  in  evidenoe, 
the  Judge  having  directed  the  jury  not  to  take  the 
prior  publication  into  consideration  in  estimating  dam- 
ages, but  only  for  the  purpose  of  ascertaining  the 
animus  of  the  defendant:  2  Saund.^  952;  Barrett  v. 
Long,   8   Ir.   Law   R.,  331. 

It  is  the  prevailing  doctrine,  says  Hilliard,  though 
the  authorities  are  conflicting,  confused,  and  by  no 
means  reconcilable,  that  evidence  of  defendant's  subse- 
quently repeating  the  slander  or  libel  is  inadmissible; 
but  such  evidence,  or  evidence  of  previous  words, 
when  the  defendant's  intention  is  at  all  equivocal, 
is  clearly  admissible  to  show  malice:  1  Hil.  Torts, 
311.  Upon  this  distinction,  it  is  said,  with  great 
good  sense,  that  the  purpose  of  such  evidence  as 
stated  seems  rather  verbal  than  practical,  inasmuch 
as  the  amount  of  damages  in  this  action  must  al- 
ways materially  depend  upon  the  motives  of  the  de- 
fendants: Md,  32  N.  H.  Rep.,  458.  In  Finnerty  y^ 
Tippin,  2  Campb.,  72,  which  was  an  action  for  a  libel 
published  in  a  periodical,  Mansfield,  C.  J.,  refused 
to  admit  in  evidence  subsequent  numbers  of  the  work 
unlesis  they  expressly  referred  to  the  libel  for  which 
the  action  was  brought;  for  the  subsequent  publica- 
tion, he  said,  might  contain  the  most  scandalous  mat- 
ter, while  the  former  libel  may  have  contained  almost 
nothing,  and  the  necessary  consequence  would  be  that 
the  jury  would  give  damages  for  the  second  libel  in 
an  action  for  the  first:  3  Phil.  Ev.,  467.  In  Vin" 
cent  V.   Dixon,    5    Ind.    R.,   76,    it     is     said    that    the 
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plaintiff  can  not  be  permitted  to  prove  other  slanderous 
words  or  libels  not  set  forth  in  the  complainant's  de- 
claration in  aggravation  of  damages,  unless  the  statute 
of  limitations  has  already  run  against  the  words  which 
are  proposed  to  be  proved :  6  Hill  R.,  518.  And 
it  is  said,  that  as  the  ground  for  admitting  evidence 
of  other  libels  is  to  show  the  intention  when  it  is 
equivocal,  and  not  for  the  purpose  of  enha/ndng  dam- 
ages, Lord  EUenborough  rejected  evidence  of  this 
nature  in  a  case  where  there  was  no  doubt  respecting 
the  intention  of  the  defendant:  Stuart  v.  Lovelly  2 
N.  P.  C,  83.  In  Finnerty  v.  Tippin,  already  cited, 
Mansfield,  C.  J.,  said :  '^  You  might  as  well  give  in 
evidence  one  highway  robbery  on  the  trial  of  another": 
2  Camp.,  72.  In  Thomas  v.  Orosswell,  7  John,  271, 
Spencer,  J.,  intimated  his  opinion  that  subsequent 
publications  were  not  admissible  in  evidence,  even  to 
to  show  the  quo  animo :  2  Stark  on  Slander,  53.  "  No 
evidence  can  be  given,"  says  Sedgwick,  "  of  words 
spoken  after  the  beginning  of  the  action" :  Sedg.,  M. 
D.,  104 ;  Gorlin  v.  Corry,  7  Mann,  and  Gr. ;  Root  v. 
LowndeSy  6  Hill,  518:  KeenhoUs  v.  Becker,  3  Denio., 
346.  And  so  in  criminal  prosecutions  for  libel,  it 
is  held  that  anterior  publications  may  be  heard  with 
a  view  to  establish  malice  in  fact,  but  that  posterior 
publications  may  not:  3  Wheat  Am.  Cr.  Law,  s.  2595; 
Thomas  v.  OrossweU,  7  Johns  R.,  270;  U.  8.  v.  Gran- 
daH,  4  Oanch,  C.  C.  R.,  683,  et  vid.;  BodweU  v.  Os- 
good, 3  Pick.,  376;  Watson  v.  Moore,  2  Gush.,  133, 
Baldwin  v.  Soak,  Gray,  321.  And  the  plaintiff  can 
not  give   in   evidence    other    subsequent    declarations    by 
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defendant  when  the  intention  of  the  publication  is  not 
equivocal:  1  Tidd  Pr.,  662;  2  Stark,  N,  P.,  93;  8 
Moore,  467;    1   Bing.,   403. 

In  view,  therefore,  of  this  great  conflict  and  con- 
fusion of  authority  upon  this  question,  and  of  the  rea- 
sons of  the  law,  we  feel  a  sense  of  safety  in  adher- 
ing to  our  own  rulings  upon  this  subject,  that  a  plain- 
tiff in  an  action  for  libel  can  not  adduce  in  evidence 
for  any  purpose  a  publication  of  the  defendant  made 
subsequent  to  that  sued  on,  unless  the  subsequent  one 
be  an  explanation  or  confession  of  the  former,  or  con- 
tain an  express  admission  of  the  malicious  intent  in 
the  first  publication.  We  think  that  in  this  ruling 
of  our  fiithers   lies  the   sense   and   reason   of  the  law. 

Reverse  the  judgment  and  remand  the  cause  for  a 
new  trial. 


JoHK  FnOiEY  V.  J.   M.   McCk>BHiGK  et  aL 

1.  Chancery  PuEADma.    Demurrer  mutt  he  upedaL    Sec.  2934  of  the  Gode 

applies  to  suits  in  equity  as  well  as  to  those  at  law.  And  a  defendant 
setting  forth  as  ground  of  demurrer  "  that  said  complainant  is  not  en* 
titled  to  the  discovery  prayed  by  his  bill  against  this  defendant^''  fails 
to  state  the  objection  relied  on  as  required  by  said  section. 

Cases  cited:   Fowler  v.  Alejoomder^  1  Heis.,  425;   Chetney  t.  Rodgen,  1 
Heis.,  241 ;  Kirkman  y.  Snodgrassy  3  Head,  372. 

2.  UsUBT.    Coin  and  ewrency.    The  court  can  not  judicially  know  the 

value  of  the  paper  currency  of  the  United  States,  commonly  called 
"  greenbacks,''  as  compared  with  coin.    An  agreement  to  lend  coin  to 
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be  refunded  in  kind^  or  if  in  **  greenbacks,"  then  at  the  rate  of  $1.50 
in  currency  for  $1  in  coin,  is  prima  facie  a  legal  and  not  a  UBurious 
contract. 


FROM    HAMILTON. 


Appeal  from  the  decree  of  the  Chancery  Court, 
June  Term,   1870.      D.  C.  Trewhitt,  Chancellor. 

W.  C.  Payne   for  complainant,   insisted: 

1.  The  demurrer  is  a  nullity:  citing  Kirkman  v. 
SnodgroHs,   3   Head,   371;    1    Heis.,   240. 

2.  The  bill  does  not  disclose  usury,  and  there  was 
in  fact  none  in  the  transaction :  citing  Twmey  v.  Staie 
Bank,  5  Hum.,  407 ;  Hamilton  v.  Moore,  7  Hum.,  35 ; 
Stuart  V.  Mechaniea  Bank,   19   Johns,  509. 

No  brief  filed  nor  counsel  marked  for  the  de- 
fendant. 

Nelson,  J.,  delivered  the  opinion  of  the   court. 

The  Chancellor  erred  in  allowing  the  demurrer  to 
the  bill.  The  ground  of  demurrer  is  that  "said  com- 
plainant is  not  entitled  to  the  discovery  prayed  by  his 
bill  against  this  defendant.'^  This  is  not  a  special 
demurrer,  and  does  not  state  the  objection  relied  on, 
as  required  in  Code,  s.  2934,  which  extends  to  suits 
in  equity  as  well  as  law.  See  also  ss.  4384,  4388; 
Fowler  v.  Alexander ,  1  Heis.,  425;  Chesney  v.  Rodgers, 
1  Heis.,  241;  Kirkman  &  EUis  v.  Snodgraas,  3  Head, 
372. 

The  bill,  among  other  things,  charges  that  com- 
plainant loaned  to   McCormick,   on    the    1st    November, 
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1866,  $200  in  gold,  $150  in  silver,  and  $200  in  green- 
backs or  United  States  currency,  and  that  McCormick 
agreed  to  pay  back  the  gold  and  silver,  or  pay  com- 
plainant $1.50  in  currency  for  every  dollar  in  gold, 
and  the  difference  in  value  of  silver,  which  was  some- 
thing less  than  gold.  Complainant  charges  that  there 
is  about  $1,300  due  him  if  paid  in  currency.  De- 
fendant insisted,  by  his  counsel,  that  although  the  de- 
murrer is  not  special,  the  court  ought,  sua  sponU^  to 
dismiss  the  bill  or  strike  the  case  from  the  docket, 
because  the  bill,  upon  its  face,  shows  that  complainant 
is  seeking  to  enforce  a  usurious  and,  therefore,  an  il- 
legal  contract. 

On  the  assumption  that  the  Chancery  Court  or  this 
court  has  the  power  invoked,  which  is  not  decided, 
this  is  not  a  proper  case  for  its  exercise.  This  court 
can  not  judicially  know  the  value  of  "greenbacks,"  so 
called,  and  for  aught  that  appears  on  the  face  of  the 
bill,  the  parties  may  have  fairly  estimated  the  differ- 
ence in  value  between  them  and  gold  and  silver,  and 
the   contract  is,  prima  facie,   lawful. 

Reverse  the  judgment  and   remand   the  cause. 
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Joseph  Ruohs  t?.  Catharine  Backer's   next  friend. 

1.  GuABDiAN  AXD  Ward.       Ihwer  (^  CovmJty   (hurt  to  remove  Ouaardian, 

Under  the  Code,  sec.  2521,  sub-sec.  4,  the  County  Court  has  the  power 
to  remove  a  guardian,  "  when  he  neglects  to  educate  or  maintain  his 
ward  according  to  his  degree  and  circumstances."  The  words  "  to 
educate/'  as  here  used,  comprise  the  whole  course  of  instruction,  intel- 
lectual, moral  and  physical ;  and,  therefore,  when  the  guardian's 
habits,  principles  or  domestic  associations  are  such  as  tend  to  the 
corruption  and  contamination  of  his  ward,  the  County  Court  haa  the 
power  to  remove  him. 
Case  cited :     Et  parte  CnUehfidd,  3  Yerg.,  337-8. 

2.  Same.    Same.    This  jurisdiction  is  exercised  upon  the  principles  gov- 

erning courts  of  equity  in  similar  cases ;   and  a  petition  in  the  name 
of  the  minor  by  a  next  friend  is  a  proper  proceeding  to  effect  the 
removal  of  the  guardian. 
Case  cited :    Stephenson  v.  SUphenuon,  3  Hay.,  125. 

3.  Libel.     Communimtlom  condUionaUy  privileged.    Statements  made  in  the 

course  of  judicial  proceedings  with  regard  to  third  persons  are  condi' 
tionally  privileged,  and  are  not  actionable  if  made  without  malice, 
with  probable  cause  and  under  such  circumstances  as  would  reason- 
ably create  the  belief  that  they  were  true. 
Cases  cited :  i>ai'!W  v.  McNees,  8  Hum.,  40-43 ;  Lea  v.  WkUe,  4  Sneed, 
111-115. 

4.  Same.    Same.    Next  friend.    And  a  next  friend  is  entitled  to  the  pro- 

tection of  this  principle. 
Code  construed :    Section  2521. 


FROM    HAMILTON. 


Appeal    in  error  from  the  judgment  of  the   Circuit 
Court,  March  Term,   1871.      Johk  B.   Hoyl,  J. 

Trewhitt  &  Sharp  and  Key,  Eakin  &  Key  for 
plaintiff  in   error,    insisted: 
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1.  The  County  Court  had  jurisdiction  of  the  sub- 
ject-matter of  the  petition;  the  statements  complained 
of  as  libelous  were  pertinent  to  the  relief  sought,  and 
no  malice,  in  fact,  is  shown.  In  such  case  the  state- 
ment  is  privileged :  citing  1  Starkie  on  Slander,  pp. 
213,  228;  Townshend  on  Slander,  ss.  220,  226;  2 
Meigs'  Dig.,  s-  1251;  4  Sneed,  111;  2  Hill,  on  Torts, 
363-4. 

Nash.  H.  Burt  for  plaintiff  in   error,   insisted: 

1.  The  County  Court  proceedings  and  proof  in 
this  cause  clearly  show  that  plaintiff  in  error  was  in 
the  bona  fide  discharge  of  a  private  duty — ^a  legal  and 
a  moral  duty — and  in  no  manner  actuated  by  malice 
toward   defendant  in    error. 

2.  The  words  used  were  in  the  course  of  a  legal 
or  judicial  proceeding,  and  however  hard  they  may 
bear  upon  the  party  of  whom  they  were  used,  they 
are   not  actionable   without    malice. 

3.  In  privileged  communications  the  words  them- 
selves are  not  evidence  of  malice,  bnt  the  plaintiff 
must  aver  and  prove  actual  malice:  White  v.  Nichols, 
3   Howard,  266. 

■ 

Vandyke,  Cooke  &  Vandyke  for  defendant  in 
error,   insisted : 

That  in  the  proceedings  in  the  County  Court  the 
defendant  in  error  was  in  no  manner  interested;  no 
action  of  the  court  was  invoked  against  her;  she 
would  in  no  manner  be  affected  by  any  decree  it 
might  make  in  the  premises,  and  the  libelous  state- 
ments were   neither  necessary   nor  important  to  the 
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lief  sought.  In  such  case  the  rule  protecting  state- 
ments made  in  the  course  of  judicial  proceedings  does 
not  apply:  citing  8  Hum.,  40;  2  Hum.,  512;  Town- 
shend   on   Slander,   274,   and   note  1091;    Id.,   381-2. 

Nelson,  J.,   delivered  the   opinion   of  the   court. 

In  a  petition  filed  in  the  name  of  Barbara  Maurer 
and  Anna  Maurer,  minors,  by  their  next  friend,  Jos. 
Ruohs,  addressed  to  the  Judge  of  the  County  Court 
of  Hamilton  county,  and  sworn  to  December  23,  1868, 
by  Joseph  Ruohs,  the  removal  of  the  guardian  of  pe- 
titioners, was  prayed  for;  and  among  the  causes  as- 
signed for  the  removal,  it  was  alleged  that  the  guar- 
dian '^has  had  in  his  family  a  girl,  who  is  now  prob- 
ably over  sixteen  years  of  age,  who  came  to  live 
with  him  at  about  the  age  of  thirteen  years,  and  has 
remained  in  his  family  ever  since.  Her  reputation  is 
ruined,  and  she  is  now  an  example  of  shame  and 
prostitution."  Catherine  Baker,  claiming  to  be  the 
girl  thus  alluded  to,  brought  this  suit,  by  her  next 
friend,  on  the  28th  of  January,  1869;  and  in  her  decla- 
ration for  libel,  charges  that  she  is  a  female  under 
the  age  of  twenty-one  years;  that  she  had  no  interest 
in,  nor  connection  with,  the  proceeding  in  the  County 
Court;  that  the  matter  published  is  false  and  defama- 
tory; and  that  the  words  impute  that  she  had  been 
and  was  guilty  of  divers  acts  of  fornication  and  adul- 
tery, and  had  become  a  common  prostitute  and  harlot. 
The  defendant  below  filed  a  special  demurrer  to 
the  declaration,  in  which  he  alleges,  as  cause  of  de- 
murrer,   that    the    declaration    shows    that  the  alleged 
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libel  was  a  matter  included  in^  and  part  of,  a  jadicial 
proceeding,  and  therefore  not  actionable.  The  demur- 
rer being  overruled,  defendant  filed  a  plea  of  not 
guilty,  and  also  a  special  plea  of  justification,  in 
which  he  alleged  that  the  petition  was  a  judicial  pro- 
ceeding; that  the  words  were  used  and  written  to 
show  that  the  guardian  ought  not  to  retain  the  guar- 
dianship; that  he,  the  defendant,  had  received  infor- 
mation that  justified  him  in  making  the  charge  in- 
cluded in  said  words;  that  he  used  the  words  in  said 
judicial,  proceeding  in  good  faith  and  without  malice, 
and  that  they  were  never  published,  unlawfiiUy  or 
otherwise. 

The  plea  of  justification  was  stricken  out  on  plain- 
tifi^'s  motion,  and  the  cause  was  afterwards  submitted 
to  a  jury  upon  the  plea  of  not  guilty,  and  a  notice, 
under  the  statute,  of  the  real  defense,  substantially  em- 
bodying the  matter  of  the  plea  of  justification.  They 
found  the  issue  in  favor  of  the  plaintiff,  and  as- 
sessed her  damage  sat  $5,000.  Judgment  was  rendered 
accordingly,  and  a  new  trial  having  been  refused,  the 
case  was  regularly  brought  to  this  court  by  the  plain- 
tiff in   error. 

On  the  trial  of  the  cause,  his  Honor  the  Circuit 
Judge  was  requested  to  instruct  the  jury,  in  behalf 
of  the  defeitdant,  that  "if  the  words  published  and 
charged  as  constituting  the  libel  were  used  in  a  judi- 
cial proceeding,  it  devolves  on  the  plaintiff  to  prove 
express  or  actual  malice  -in  the  defendant  before  she 
can   recover." 

In   answer  to   this   proposition    the    court,    referring 
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to  the  defendant,  instructed  the  jury  as  follows: 
"Whether  he  is  protected  by  the  alleged  legal  proceed- 
ings, is  a  question  of  law  to  be  determined  by  the 
court;  and  as  to  this  last  question,  the  court  is  of 
opinion,  and  so  charges  you,  that  the  plaintiff  in  the 
suit  being  no  party  to  the  record,  exhibited  and  used 
as  evidence  (meaning  the  record  containing  the  petition 
and  other  proceedings  in  the  County  Court)  of  the  ju- 
dicial proceedings  in  which  it  is  alleged  the  libelous 
words  were  employed,  the  defense  of  privileged  com- 
munication can  not  avail.  In  this  view  of  the  case, 
you  will  look  to  the  evidence,  and  determine  from  it 
whether  the  defendant  wrote  and  published  the  words 
laid  down  in  the  declaration.  If  so,  were  they  used 
in  reference  to  the  plaintiff?  If  •  not,  your  verdict 
ought  to  be  for  the  defendant.  If  they  were,  then 
you  ought  to  find   for  the   plaintiff." 

In  the  consideration  of  this  charge,  it  may  be  re- 
marked that  by  s.  2493  of  the  Code  of  this  State, 
the  County  Court  has  full  power  to  take  cognizance 
of  all  matters  concerning  minors  and  their  estates,  and 
that,  without  reference  to  more  special  provisions  in 
the  ensuing  sections,  the  power  to  appoint  and  remove 
guardians  is  deducible  from  this  section  alone.  Section 
2620  makes  it  the  duty  of  the  grand  jury  to  present 
all  abuses,  mismanagement  and  neglect  of  guardians, 
and  s.  2521  provides  that  the  court  shall  inquire  into 
the  same  and  make  such  rules  and  orders  for  the  re- 
moval of  guardians  and  appointment  of  others,  as  the 
court  shall  think  fit,  in  certain  cases  therein  enumer- 
ated,  and   among    others,   "  where    he    neglects   to   edu- 
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cate  or  maintain  his  ward,  according  to  his  degree 
and  circumstances."  In  its  broadest  sense,  the  word 
'' education"  comprehends  not  merely  the  instruction 
received  at  school  or  college,  but  the  whole  course  of 
training,  moral,  intellectual  and  physical,  and  with  a 
view  to  the  highest  and  best  interests  of  minors,  we 
hold  that  it  is  so  used  in  the  statute.  While  the 
powers  of  the  Chancery  Court  over  the  persons  and 
estates  of  infants  is  not  abridged,  the  power  of  the 
County  Court  to  appoint  and  remove  guardians  may 
be  properly  exercised  upon  the  principles  governing 
courts  of  equity ;  and  if  the  guardian  is  guilty  of 
gross  ill-treatment  of.  his  ward,  or  is  in  constant 
habits  of  drunkenness  and  gross  debauchery,  or  pro- 
fesses atheistical  or  irreligious  principles,  or  his  do- 
mestic associations  are  such  as  tend  to  the  corruption 
and  contamination  of  the  ward,  or  he  otherwise  acts 
in  a  manner  injurious  to  the  morals  or  interests  of 
the  ward,  the  County  Court  may,  in  these  and  simi- 
lar cases,  remove  him  and  appoint  a  suitable  person 
in  his  stead:  See  2  Story's  Equity,  s.  1340*  So,  if 
the  guardian  does  not  faithfully  discharge  his  trust  in 
the  management  of  the  ward's  estate,  he  may  be  re- 
moved; and  it  was  long  since  determined  by  this  court 
that  the  conversion  of  real  into  personal  estate,  by  a 
sale  at  which  the  guardian  himself  became  the  pur- 
chaser, although  at  the  full  value  of  the  property, 
was  suflBcient  cause  for  his  removal  by  the  County 
Court,  in  a  case  where  there  was  no  necessitv  for  the 
conversion.  See  ex  -parte  Crutchfield,  3  Yerg.,  337-8. 
It   was  also  determined   at    an    early   period  in   this 
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State,  and  the  ease  has  been  ever  since  followed,  that 
a  court  of  chancery,  for  the  benefit  of  infants,  will 
permit  any  person,  upon  his  own  judgment,  at  his 
own  will,  in  the  support  of  some  right  or  the  resist- 
ance of  some  injury,  to  exhibit  a  bill  in  chancery  in 
behalf  of  an  infant,  even  without  his  knowledge  or 
consent,  "only  holding  over  the  bringer  of  the  suit  the 
check  of  costs":  Stephenson  v.  Stephenson,  3  Cooper's 
Hay.  Tenn.  R.,  89,  foot  p.  There  is  no  reason  why 
this  rule  shall  not  apply  to  a  proceeding  by  petition 
in  the  County  Court  for  the  removal  of  a  guardian, 
and  no  substantial  reason  exists  why  such  a  petition 
may  not  be  presented  in  the  name  of  the  minors  by 
their  next  friend,  or  in  the  name  of  any  citizen  in- 
terested, or  assuming  to  be  interested,  in  behalf  of  the 
infants,  as  in  either  case  the  person  actually  present- 
ing the  petition   could   be   held  liable   for  costs. 

It  follows,  therefore,  that  the  plaintiff  in  error  had 
a  perfect  right  to  present  the  petition  in  the  names 
of  the  infants  by  him  as  their  pext  friend,  to  be 
qualified  to  the  truth  of  its  contents,  and  that  when 
the  petition  was  so  presented  and  filed,  it  became  a 
regular  judicial  proceeding.  It  was  not  essential  to 
its  nature  that  he  should  become  a  party  to  the  re- 
cord. By  acting  in  the  character  of  next  friend  he 
made  himself  so  far  a  party,  that  according  to  the 
long  established  practice  of  our  chancery  courts,  he 
became  liable  for  costs,  and  was,  by  analogy,  so  liable 
in   the   County   Court. 

Having   the  undoubted   right  to  present  the   petition, 

the  question   recurs,   was    the    reason    assigned    by    the 
26 
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plaintiff  in  error  to  the  County  Court  for  the  removal 
of  the  gaardian^  such  a  reason  as  he  might  lawfiilly 
assign,  and  his  petition  a  privileged  communication 
within  the  meaning  of  the  law?  If  a  guardian  may 
be  removed  because  '^his  domestic  associations  are  such 
as  tend  to  the  corruption  or  contamination  of  the 
ward,"  upon  what  principle  is  it  that  the  person  seek- 
ing the  removal  may  not  even  name  his  associates 
and  cause  their  character  to  be  inquired  into?  How 
is  the  County  Court  to  guard  the  in&nt  against  the 
corruption  or  contamination  unless  its  nature  is  stated 
and  the  malign  influences,  real  or  imaginary,  carefully 
scrutinized  and  investigated?  And  upon  what  prin- 
ciple is  it  that  the  person  or  persons  who  are  sup- 
posed to  exert  such  influences  shall  be  made  parties 
to  the  suit  ?  There  are  many  cases  in  which  the 
rights  and  character  of  persons  who  are  not  parties  to 
the  suit  become,  collaterally,  the  subject  of  inquiry, 
and  from  the  nature  of  the  investigation  and  the  ne- 
cessity of  the  case,  it  is  impossible  that  the  character 
of  the  guardian  and  the  nature  of  his  associations  can 
be  inquired  into  without  involving,  to  some  extent  at 
least,  the  reputation  of  others.  Such  in(|uiries,  from 
their  nature,  must  often  be  painful  and  delicate,  and 
can  not  be  invoked  without  restriction  or  responsibility, 
as  will  be  presently  stated;  but  the  right  to  make 
them,  in  the  course  of  a  proper  judicial  proceeding,  is 
unquestionable.  The  right,  under  pro{>er  qualifications 
and  limitations,  exists  between  individuals,  to  give  in- 
formation and  make  inquiry  of  a  similar  nature;  for, 
it    has     been     proijerly   said     every    one    who     believes 
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himself  to  be  possessed  of  knowledge  which,  if  true, 
does  or  may  affect  the  rights  and  interests  of  another, 
has  the  right,  in  good  faith,  to  communicate  such,  his 
belief,  to  that  other;  and,  as  an  illustration,  it  is 
observed  that,  "if  A  believes  that  B  is,  or  is  intend- 
ing, to  rob  C,  he  has  the  right  to  comunicate  his 
belief  to  C,  without  waiting  for  C  to  inquire  on 
the  subject,  and  if  in  so  doing  he  injures  B,  B  is 
without  redress.  The  exigencies  of  society  require 
that  such  a  right  should  exist.  A's  duty  to  B  is 
simply  not  unnecessarily  to  injure  him.  This  right 
must  be  exercised,  as  every  other  right  is  required  to 
be  exercised,  in  good  faith,  and  all  communications 
made  in  the  exercise  of  this  right  are  conditionally 
privileged/'       Townshend   on   Slan.    and    Lib.,    311. 

His  Honor  therefore  erred  in  instructing  the  jury 
that  the  communication  was  not  privileged  because  the 
defendant  in  error  was  not  a  party  to  the  record ; 
and  in  refusing  to  give  the  instruction  requested — that 
express  or  actual  malice  must  be  shown  on  the  part 
of   the   petitioner. 

As  this  case  must  be  remanded  for  a  new  trial,  it 
is  proper  to  state,  briefly,  so  much  of  the  law  on  the 
subject  of  privileged  communication  as  is  applicable  to 
the   facts   appearing  in    the   record. 

In  the  case  of  Davis  v.  McNees,  8  Hum.,  40,  43> 
"it  appeared  in  proof  that  McNees  was  apprehended, 
and  on  trial  before  justices  of  the  peace,  on  a  charge 
of  perjury,  prosecuted  by  Davis.  The  magistrates  con- 
sulted, and  considered  that  the  proof  was  not  strong 
enough.       One   of    them    observed   to   Davis,  the   prose- 
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cutor,  they  would  have  to  tax  him  with  the  costs,  and 
undertook  to  explain  to  him  that  the  mistake  of  Me- 
Nees  was  not  material  to  the  issue.  Davis*  said  he 
did  not  know  how  thev  could  do  that;  McNees  had 
sworn  falsely  and  he  had  proved  it,"  <&c.  For  the 
speaking  of  these  words,  as  imputing  the  crime  of 
Perjury,  McNees  brought  his  action  of  slander,  and 
obtained  a  judgment,  which  was  reversed  by  this  court, 
because  it  appeared  that  at  the  time  of  the  speaking 
Davis  was  still  in  custody;  that  the  judgment  of  the 
justices  had  not  been  written  down;  that  they  were 
about  to  tax  Davis  with  the  costs,  and  that  he  used 
the  words  in  his  defense  in  the  course  of  a  judicial 
proceeding.  This  view  of  the  law  is  fully  sustained 
in  a  recent  and  valuable  American  treatise.  See 
Townsh,   on  SI.   and   Lib.,   273. 

The  question  as  to  privileged  communications  was 
much  more  carefully  and  elaborately  considered  in 
Lea  V.  White,  4  Sneed,  111,  115.  That  was  an  ac- 
tion for  libel  in  a,  return  to  a  writ  of  habeds  corpus 
for  two  apprentices.  Judge  Harris,  in  delivering  the 
opinion  of  the  court,  referred  to  the  authorities,  and 
took  a  distinction  between  communications  conditionally 
or  absolutely  privileged — the  former  not  amounting  to 
defamation  until  it  appears  that  the  communication  had 
its  origin  in  actual  malice  in  fact;  the  latter  depend- 
ing in  no  respect  upon  their  boTui  fides^  but  upon  the 
occasion,  and  the  only  question  in  regard  to  them  being 
whether  the  matter,  complained  of  was  pertinent  to  the 
occasion.  In  that  case  it  was  said,  that  "the  pro- 
ceedings connected   with   the   judicature    of   the  country 
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are  so  important  to  the  public  good,  that  the  law 
holds  that  nothing  which  may  be  therein  said  with 
probable  cause,  whether  with  or  withovt  malice,  can  be 
slander;  and,  in  like  manner,  that  nothing  written 
with  probable  cause,  under  the  sanction  of  such  occamon, 
can  be  a  libeP':  Ibid,  114.  It  was  further  declared 
in  that  case,  that  "the  parties,  or  their  representatives, 
are  entitled  to  state  anything  which,  though  not  strictly 
relevant,  may  be  fairly  supposed  by  them  to  weigh 
with   the   court":     Ibid,   115. 

In  the  learned  treatise  already  referred  to,  the  sub- 
ject of  privileged  communications  and  publications  is 
<jonsidered  at  greater  length  and  with  much  learning 
and  accuracy,  and  the  different  classes  of  such  publica- 
tions are  very  fully  treated  of;  but  it  is  sufficient 
for  the  purposes  of  this  case  to  adopt,  as  we  do,  two 
definitions  of  the  author.  "  By  an  absolutely  privileged 
eommunication,"  he  says,  "is  not  to  be  understood  a 
publication  for  which  the  publisher  is  in  nowise  re- 
sponsible; but  it  means  a  publication  in  respect  of 
which,  by  reason  of  the  occasion  upon  which  it  is 
made,  no  remedy  can  be  had  in  a  civil  action  or  libel. 
A  conditionally  privileged  communication  is  a  publica- 
tion made  on  an  occasion  which  furnishes  a  prima 
facie  legal  excuse  for  the  making  of  it,  and  which 
is  privileged  unless  some  additional  fact  is  shown  which 
so  alters  the  character  of  the  occasion  as  to  prevent 
it  furnishing  a  legal  excuse":  Townshend  on  SI.  and 
Lib.,   248,   s.   209. 

Although  there  are  authorities  which  would,  perhaps, 
sustain    the    petition    to    the    County  Court    as    falling 
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within  the  definitioh  of  absolutely  privileged  communi- 
eationS;  this  court  is  of  opinion  that  a  distinction 
should  be  taken  between  statements  made  in  the  course 
of  judicial  proceedings  relative  to  the  parties  thereto 
and  those  which  relate  to  strangers  to  the  record;  and 
that  the  protection  of  private  character,  as  well  as  the 
peace  of  society,  require  that  imputations  against  per- 
sons having  no  connection  with  the  judicial  proceeding 
should,  even  when  properly  relating  to  such  proceeding, 
be  considered  as  falling  within  the  class  of  condition- 
ally privileged  communications.  It  is  true,  as  a  general 
proposition,  that  a  communication  made  bona  fide  upon 
any  subject-matter  in  which  the  party  communicating 
has  an  interest,  or  in  reference  to  which  he  has  a 
duty,  is  privileged  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  it  contains 
criminating  matter  which,  without  this  privilege,  would 
be  slanderous  and  actionable:  Townshend  on  SI.  and 
Lib.,  250.  It  is  equally  true  that  "for  any  defamatory 
matter  contained  in  a  pleading  in  a  court  of  civil 
jurisdiction  no  action  for  libel  can,  as  a  general  rule,  be 
maintained;  the  power  possessed  by  courts  to  strike  out 
scandalous  matter  irom  the  proceedings  before  them, 
and  to  punish  as  for  a  contempt,  being  considered  a 
sufficient  guarantee  against  the  abuse  of  this  privilege": 
Ibidf  275,  276.  But  the  author  quoted  correctly  adds 
that  "whatever  may  be  the  reason,  it  seems  certain 
that  where  there  is  a  perversion  of  the  right,  the  pol- 
icy steps  in  and  controls  the  individual  right  of  re- 
dress'':    Ibid,   276-7. 

We    hold,   therefore,    that    the    allegations    contained 
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in  the  petition  are  prima  fcieie  privileged,  being  perti- 
nent to  the  inquiry  sought  to  be  had  in  the  County 
Court;  but  that,  as  the  defendant  in  error  was  a 
gtranger  to  the  record,  such  of  the  allegations,  if  any, 
as  related  to  her,  are  only  conditionally  privileged, 
and  that  it  must  be  left  to  a  jury  to  determine  whether 
the  plaintiff  below  is  the  person  referred  to  in  the  al- 
legations, and  whether  they  were  made  in  good  faith, 
with  probable  cause,  and  under  such  circumstances  as 
reasonably  created  a  belief  in  the  mind  of  the  plain- 
tiff in  error  that  they  were  true.  If  so  made,  the 
plaintiff  below  can  not  recover  in  this  action,  for  there 
would  be  neither  malice  in  law  nor  malice  in  fact  in 
the  publication.  If,  upon  the  contrary,  the  words  in 
the  petition  had  reference  to  the  defendant  in  error, 
and  were  inserted  therein  without  reasonable  and  proba- 
ble cause  to  believe  they  were  true,  then  the  plain- 
tiff below   would   be   entitled   to  a  recovery   of  damages. 

In  Lea  v.  White,  4  Sueed,  115,  already  cited,  it 
was  said  that  the  question  whether  there  be  or  be 
not  reasonable  or  probable  cause,  may  be  for  the  jury 
or  not,  according  to  the  particular  circumstances  of 
the  case;  and  we  but  follow  that  decision  in  directing 
that  this  case  shall  be  remanded  and  submitted  to  a 
jury   under  the   instructions   above   indicated. 

Other  questions  have  been  presented  in  argument, 
but  we  have  deemed  it  sufficient  to  consider  the  con- 
trolling questions   in   the  case. 

Reverse   the  judgment  and   remand   the   cause. 
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Western  and  Atlantic  Railroad  Company  v.  T.  H 

Taylor. 

Liability  op  a  Corporation  Owiced  by  a  Statb  to  be  Sued. 
CoTistitutional  law.  BiUs  of  credit.  The  W.  &  A.  Railroad  Company, 
a  corporation  created  by  an  act  of  the  Legislature  of  Georgia,  and  of 
which  Greorgia  was  the  exclusive  proprietor,  was  authorized  to  emit 
change  bills  to  the  amount  of  $200,000,  redeemable  in  current  bank 
notes  when  presented  in  sums  of  $5  and  upwards;  and  for  the  re- 
demption of  these  bills  the  W.  &  A.  Railroad,  its  fixtures,  property 
and  revenues,  tc^ether  .with  the  faith  of  the  State,  were  pledged,  and 
said  bills  were  receivable  in  payment  of  taxes  and  of  all  other  dues  of 
the  State  and  of  the  W.  &  A.  Railroad  Company.  This  suit  wbm 
brought  in  Tennessee  to  enforce  payment  of  bills  issued  in  Geoi^a. 

Heldy  1.  The  W.  &  A.  Railroad  Company  is  liable  to  be  sued,  not- 
withstanding the  fact  that  the  State  of  Georgia  may  be  its  sole  cor- 
porator and  proprietor. 

2.  The  change  bills  having  been  emitted  on  a  pledge  of  the  W.  &  A. 
Railroad,  its  fixtures,  property  and  revenues  for  their  redemption,  and 
not  exclusively  on  the  faith  of  the  State  of  Georgia,  are  not  bills  of 
credit  within  the  meaning  of  the  Constitution  of  the  United  State& 

3.  The  emission  of  the  bills  being  lawful  ui  C^eoi^ia,  their  payment 
may  be  enforced  in  Tennessee. 

4.  The  holder  has  the  right  to  recover  the  value  of  current  bank  biBa 
in  cireuUUiont  at  the  place  of  presentation,  at  the  time  of  presentment 
and  protest,  or  at  the  beginning  of  suit,  at  his  option,  and  is  not  re- 
stricted to  the  value  of  the  bills  of  Georgia  banks  at  such  time  and 
place. 

Bee  Moore  ▼.  Ooockj  ante. 


FROM    HAMILTON. 


Appeal   in  error  from   the    judgment  of   the   Circuit 
Court,   July   Term,    1871.       J.  B.  Hoyl,  J. 

John  Baxter  for   plaintiff  in   error,   insisted: 
1.     The   act  under   which    the   change  bills  sued    on 
were   issued   was    passed   December    17th,    1861,   was  in 
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aid  of   the   rebellion   and  is  void :     citing   Texan  v.  White 
and  others,   7   Wall.,   700. 

2.  These  bills  come  within  the  prohibition  of  the  14th 
amendment  of     the    Constitution   of    the  United   States. 

3.  These  bills  are  bills  of  credit,  and  their  emis- 
sion is  prohibited  by  the  Constitution  of  the  United 
States:  citing  Briscoe  v.  Bank  of  Kentucky,  11  Peters, 
257;  Darrington  v.  Stale  Bank  of  Alabama,  13  How., 
12;     Oraig  v.    Missouri,   4   Peters,    410. 

4.  The  Western  and  Atlantic  Railn)ad  is  not  a 
corporation  at  all,  but  simply  property  belonging  to 
the    State   of    Georgia,   and    hence   not   subject  to  suit. 

5.  If  a  corporation  however,  it  is  only  such  in 
Tennessee  and  by  virtue  of  Tennessee  legislation  and 
the  act  of  Georgia  attempting  to  give  it  authority  to 
emit  change  bills  could  have  no  extra  terr'torial  effect : 
citing  Ang.  &  Ames  Corp.,  123;  0.  &  M,  Railroad 
V.    Wheeler,    1    Black.,   256. 

6.  The  recovery,  if  any,  should  be  for  the  value 
of  the  bank  bills,  at  the  time  and  place  of  present- 
ment and  protest,  in  which,  when  the  change  bills  were 
emitted,  it  was  contemplated  by  all  parties  that  they 
should   be   paid :    citing  Thorrington  v.  Smith,   8  Wall.,  1. 

Trewhitt  &  Sharp  for  defendant  in  error,  insisted : 

1.  The  change  bills  sued  on  are  not  bills  of  credit 
within  the  meaning  of  the  Constitution  of  the  United 
States:     citing   4   Kent.   Com.,   408;    13  How.,   12. 

2.  The  Western  and  Atlantic  Railroad  could  law- 
fully  issue   the   bills :     citing   6  Hum.,   516. 

3.  The    ordinances    of  the    State    of     Georgia    of 
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1865,  1867-8,  so  far  as  they  attempt  to  invalidate 
these  bills,  are  obnoxious  to  sec.  10  of  art.  1  of  the 
Constitution   of   the   United   States,   and   are   void. 

TuRNEY,  J.,  delivered  the  opinion  of  the  court. 

On  the  17th  of  December,  1861,  the  Legislature  of 
the  State  of  Georgia  enacted,  "  That  the  superintend- 
ent of  the  Western  and  Atlantic  Railroad  of  this 
State  be,  and  he  •  is  hereby,  authorized  to  issue  and 
put  in  circulation  change  bVls  of  the  denominations  of 
one  dollar,  fifty  cents,  twenty-five  cents,  ten  cents,  and 
five  cents,  the  aggregate  amount  of  which  shall  not 
exceed  the  sum  of  $200,000;  which  change  bills 
shall  be  signed  by  the  said  superintendent  and  coun- 
tersigned by  the  treasurer  of  said  road;  provided,  that 
the  amount  of  said  change  bills  of  the  denomination 
of   one   dollar   shall    not   exceed    the  sum   of   $15,000." 

"  Sec.  2.  Said  change  bills  shall  be  redeemed  by 
said  treasurer  in  current  bank  notes,^  whenever  presented 
in  sums  of  five  dollars  or  upwards:  and  for  the  ulti- 
mate redemption  of  the  change  bills  which  may  be 
issued  as  aforesaid,  the  said  Western  and  Atlantic 
Railroad,  its  fixtures,  property  and  revenues,  together 
with   the   faith  of   the   State,   are   hereby   pledged." 

"Sec.  4.  All  change  bills  issued  under  the  provis- 
ions of  this  act  shall  be  and  are  hereby  made  receiv- 
able in  payment  of  taxes  and  all  other  dues  to  the 
State,  as  well  as  dues  to  said  Western  and  Atlantic 
Railroad. 

"Sec.     9.     Be   it    fiirther   enacted,    that  the    superin- 
tendent  of    the   Western   and    Atlantic   Railroad    be   re- 
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quired,  on  demand,  to  furnish  to  the  treasurer  of  each 
county  in  the  State  as  much  as  $500  in  change  bills 
in   exchange  for  current   bank  bills." 

The   defendant   in   error  is  the   holder  of   a   number 
of  said  change  bills,  amounting  in  the  aggregate   to  the 
sum   of   f  122.50,   of    which   the   following   is  a   copy: 
"  No.   77.    C.  Atlanta,  Ga.,   March   1,   1862. 

"The  Western  and  Atlantic  Railroad  will  pay  the 
bearer  one  dollar  in  current  bank  notes  whenever  the 
sum  of  five  dollars  in  these  bills  is  presented.  Ben 
May,   Treasurer.       Wm.   Grisham   for  Snpt. 

"Receivable  in  payment  of  all  taxes  and  all  dues 
to  the  State  and  to  the  Western  and  Atlantic  Rail- 
road.'' 

On  the  6th  of  April,  1863,  the  Legislature  of 
Georgia  passed  another  act  providing,  amongst  other 
things,  "Sec.  1.  That  any  and  all  change  bills  that 
have  been  or  may  hereafter  be  signed  by  William 
Grisham  or  other  person  for  the  superintendent  of 
the  Western  and  Atlantic  Railroad,  are  hereby  declared 
to  be  legal  and  binding  on  the  State  of  Georgia,  and 
that  all  such  bills  as  have  been  or  may  be  issued  in 
the  manner  aforesaid,  shall  be  held  and  taken  to  be 
issued  under  the  provisions  of  an  act  passed  and  as- 
sented to  December  17,  1861,  and  in  all  respects  sub- 
ject to  all  the  terms,  limitations  and  provisions,  and 
also  to  all  the  pains,  penalties  and  punishments  in 
said  act  contained." 

On  the  5th  of  April,  1870,  defendant  presented 
his  bills  for  payment,  which  being  refused,  were  pro- 
tested,  and   suit    commenced    before    a    magistrate   11th 
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of  April,  1870;  then  there  was  judgment  for  defend- 
ant in  error,  an  appeal  to  the  Circuit  Court,  judg- 
ment  for   defendant  in   error,   and   appeal   to  this  court. 

It  is  insisted,  first,  by  plaintiff  in  error  that  the 
judgment  should  be  reversed,  because  it  is  for  the 
full  amount  of  the  face  of  the  bills,  when,  if  the  de- 
fendant in  error  was  entitled  to  recover  at  all,  it 
would  only  be  for  the  value  of  the  bank  notes,  in 
which  the  parties  contemplated,  at  the  time  of  the  is- 
suance of  the  change  bills,  they  should  be  paid,  such 
value  to  be  on  the  day  the  change  bills  were  pre- 
sented  for    payment. 

The  change  bills  are  not  due  until  presented,  hence 
the  "current  bank  bills"  in  circulation  at  the  place 
and  time  of  presentation  must  control  the  value  of 
the  change  bill.  The  record  presenting  the  question, 
the  party  suing  would  have  the  right  to  elect  whether 
he  would  recover  the  value  of  the  current  bank  bills 
on  the  day  of  presentation  and  protest,  or  on  the  day 
of   the   commencement   of  his   suit. 

Here,  however,  we  are  relieved  of  the  discussion 
of  the  question  of  value,  as  there  is  no  proof  of  the 
value  of  current  bank  bills,  except  before  the  war. 
After  that  the  proof  is  confined  to  the  value  of  Cen- 
tral and  of  the  Georgia  Railroad  banks,  which  were 
at  par  immediately  aftier  the  termination  of  the  war; 
that  since  that  time  all  other  bills  or  notes  of  the 
Georgia  banks  have  very  much  depreciated — were  not 
worth  when  the  notes  sued  on  were  presented  for 
payment,  on  an  average,  including  Central  and  Georgia 
Bjiilroad   banks,    more   than   ten    cents   in   the   dollar. 
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There  is  no  proof  showing  that  the  notes  of  the 
banks  referred  to  circulated  as  currency,  and  if  there 
was,  the  proof  of  their  value  alone  would  be  too  re- 
stricted. The  value  of  the  change  bills  is  nqt  to  be 
ascertained  by  reference  to  the  value  of  Georgia  bank 
bills  alone.  Under  this  state  of  facts  the  verdict  and 
judgment  are  right. 

2.  There  is  nothing  in  the  act  itself,  nor  in  the 
proof  aliunde,  showing  that  it  was  made  a  law  in  aid 
of   the   rebellion. 

3.  The  assignment  that  the  change  bills  sued  on, 
are  not  signed  by .  the  superintendent  is  answered  by 
the  act  of  1863,  ratifying  the  signing  by  Grisham  for 
the  superintendent;  besides,  it  may  be,  so  far  as  we 
can  see,  that  the  bills  sued  on,  although  dated  before, 
may  not  have  issued  until  after  the  passage  of  the 
latter   act. 

It  is  next  objected  that  the  bills  sued  on  are  bills 
of  credit  issued  by  the  State  of  Georgia  on  the  faith 
of  the  State,  in  violation  of  the  clause  of  the  Con- 
stitution of  the  United  States,  in  the  words,  "no 
State  shall  emit  bills  of  credit."  These  words  com- 
prehend the  emission  of  any  paper  medium  by  a  State 
Government  for  the  purpose  of  common  circulation :  4 
Peters,  410.  In  first  volume,  9th  edition,  of  his  Com- 
mentaries, p.  453,  Chancellor  Kent  says:  "Bills  of 
credit,  within  the  purview  of  the  Constitution  of  the 
United  States  prohibiting  the  emission  of  them,  ai*e 
declared  to  mean  promissory  notes  issued  by  a  State 
government  exclusively  on  the  credit  of  the  State,  and 
intended  to    circulate    through    the    community    for    its 
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ordinary  purposes,  as  money,  and  for  the  payment  of 
which  the  faith  of  the  State  is  pledged.  The  pro- 
hibition does  not  therefore  apply  to  the  notes  of  a 
State  bank,  drawn  on  the  credit  of  a  particular  fund 
set  apart  for   the   purpose." 

Were  these  bills  issued  "exclusively  on  the  faith  of 
the  Stat^'f  We  think  not.  Although  it  may  be 
true,  as  argued,  that  the  Western  and  Atlantic  Railroad 
is  the  property  of  the  State,  it  is  no  part  of  it  as  a 
sovereignty,   but   to   all   intents   a    corporation. 

In  the  Bank  of  United  States  v.  Planters  BaiiJc,  9 
Wheat,  904,  the  Chief  Justice,  in  delivering  the  opin- 
ion, says:  "It  is,  we  think,  a  sound  principle,  that 
when  a  government  becomes  a  partner  in  any  trading 
oompany,  it  divests  itself,  so  far  as  concerns  the  trans- 
actions of  that  company,  of  its  sovereign  character, 
and  takes  that  of  a  private  citizen.  Instead  of  com- 
municating to  the  company  its  privileges  and  its  pre- 
rogatives, it  descends  to  a  level  with  those  with  whom 
it  associates  itself,  and  takes  the  character  which  be- 
longs to  its  associates  and  to  the  business  which  is  to 
be  transacted.  Thus  many  of  the  States  of  this  Union 
who  have  an  interest  in  banks  are  not  suable,  even 
in  their  own  courts,  yet  they  never  exempt  the  cor- 
poration from  being  sued.  The  State  of  Georgia,  by 
giving  to  the  bank  the  capacity  to  sue  and  be  sued, 
voluntarily  strips  itself  of  its  sovereign  capacity  so 
far  as  respects  the  transactions  of  the  banks,  and 
waives  all  the  privileges  of  that  character.  As  a 
member  of  a  corporation,  a  government  never  exer- 
cises  its   sovereignty.    .  It   acts   merely   as  a   corporator, 
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and  exercises  no  other  power  in  the  management  of 
the  aflkirs  of  the  corporation  than  are  expressly  given 
by   the   incorporating   act.  *  *  ♦  * 

"The  government,  by  becoming  a  corporator,  lays 
down  its  sovereignty  so  far  as  respects  the  transactions 
of  the  corporation,  and  exercises  no  power  or  privilege 
which  is  not  derived  from  the  charter.  *  *  * 
"The  State  does  not,  by  becoming  a  corporator, 
identify   itself  with   the    corporation." 

These  principles  are  quoted  and  approved  in  i?m- 
coe  V.  The  Bank  of  the  Commonwealth  of  Kentucky,  11 
Peters,  257. 

They  are  sound,  and  apply  accurately  to  the  case 
in  hand.  Here  the  State  of  Georgia,  in  its  act  cre- 
ating the  plaintiff,  brings  it  under  the  same  obliga- 
tions, restrictions,  and  liabilities,  as  other  railroads  in 
the  State,  except,  perhaps,  to  give  it  precedence  in 
the  collection  of  its  debts  over  other  corporations  as 
well   as   individuals. 

It  has  given  it  capacity  to  sue  and  be  sued,  and 
thus  voluntarily  stripped  itself  (t.  e.  the  State)  of  its 
sovereign  capacity  so  far  as  respects  the  transactions 
of  the  road,  and  waived  all  privileges  of  that  charac- 
ter. 

It  makes  no  difference  that  the  State  is  sole  owner 
and  proprietor,  the  same  rule  that  prevents  it  avail- 
ing itself  of  its  character  of  "sovereign"  when  it  is 
joint  owner,  obtains  as  well  when  it  is  sole  proprie- 
tor; otherwise  there  would  devolve  upon  the  courts 
the  impossibility  of  defining  where  sovereignty  ceased 
and   the   character  of  corporator   began. 
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The  change  bills  sued  on  are  issued  by  the  West- 
ern and  Atlantic  Railroad^  who  undertake  to  pay  the 
bearer  the  amount  set  out  on  the  face^  at  the  time 
and  in  the  manner  specified,  the  obligation  or  under- 
taking of  the  State  nowhere  appearing;  and  it  is  only 
through  the  corporation^  as  a  corporation^  that  the  State 
can    be   at   all   reached   or  affected. 

The  assurance  on  the  end  of  the  bill^  in  the  words 
'*  Receivable  in  payment  of  taxes  and  all  dues  to  the 
State,  and  to  the  Western  and  Atlantic  Railroad"  is 
intended  to  inspire  faith  in  its  value,  not  by  pledging 
the  faith  of  the  State  to  its  payment,  but  as  notice 
that  the  State  has  such  confidence  in  its  redemp- 
tion, as  promised,  as  to  take  them  in  the  payments 
specified. 

It  may  be  remarked  here,  though  out  of  its  place 
in  the  argument,  that  this  assurance  proves  that  the 
corporation  issuing  the  bills  did  not  assume  or  believe 
that  they  were  being  emitted  by  the  State^  as  it  defi- 
nitely takes  the  distinction  between  the  corporation 
and   the   State. 

The  issuance  dees  not  fall  within  the  constitutional 
prohibition. 

It  is  urged  "that  if  the  plaintiff  is  a  corporation, 
it  is  so  only  in  Tennessee,  and  in  virtue  of  the  Ten- 
nessee legislation,  and  the  act  of  Georgia  assuming  to 
authorize  it  to  issue  change  bills  could  not  have  ex- 
tra territorial  effect.  The  issuance  was  therefore  in 
contravention  of  the  statute  and  public  policy  of  Ten- 
nessee, and    no   recovery   can   be  had   in   Tennessee." 

This   objection   is   in   the    main    answered    by  the   ar- 
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gument  of  this  opinion.  We  may  add,  there  is 
nothing  showing  the  issuance  of  the  bills  in  this  State; 
upon  the  contrary,  the  only  office  appearing  in  the 
record  is  at  Atlanta.  Upon  universally  recognized 
principles,  the  issuance  being  lawful  in  Georgia,  the 
collection  may  be  enforced  anywhere. 
Affirm   the   judgment. 


Jos.  A.  Mabby  and  Wife    v.    Sophia   M.   Chubch- 

WEL.L.  et  al. 

1.  Bedkmftion  of  Lakd    old  at  Execution  Sale.    Bight  cf  execution 

debtnr  to  require  aeeowU  of  rerUs.  The  right  to  require  of  a  purchaser 
at  execution  sale,  who  takes  possession  of  the  land,  an  account  of  the 
rents  received,  is  confined  to  the  original  debtor  and  does  not  extend 
to  his  heirs. 

2.  Same.    Same.    And  the  original  debtor  can  only  avail  himself  of  this 

right  by  making  a  tender  to  the  purchaser  of  the  amount  of  the  pur- 
. chase  money  and  interest  within  the  two  years  allowed  for  redemption. 
Case  cited :    Beynoldn  v.  Baker,  6  Col.,  227. 

3.  Same.    Same.    Same.    This  rule  is  not  affected  by  the  fact  that  the 

annual  rental  value  of  the  property  may  be  greater  than  the  amount 
of  the  purchase  money. 
Code  construed :    Section  2136. 
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An  anonymous  brief  for  the  complaiiiants,  insiBted: 
that  it  clearly  appearing  that  the  annual  rents  re- 
ceived exceeded  the  purchase  money,  the  property  was 
actually  redeemed  within  the  two  years,  this  result 
necessarily  arising  from  a  proper  construction  of  sec. 
2135   of  the   Code. 

J.   R.   Cooke   for  defendants,   insisted: 
,  1.    The   title   has    become    absolute:    citing   Reynolds 
V.   Baker,   6   Col.,  227. 

2.  The  actual  tender  of  the  money  within  the  two 
years  is  the  condition  upon  which  an  account  of  the 
rents   may   be   required. 

Nelson,   J.,   being  incompetent  did   not  sit. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

This  is  a  bill  to  redeem  two  lots  of  ground  sold 
under  execution,  on  the  22nd  of  March,  1862,  as  the 
property  of  Geo.  W.  Churchwell,  and  bought  by  J.  H. 
Armstrong,  as  trustee  of  Sophia  M.  Churchwell.  The 
two  lots  were  bid  oflf  at  about  $250,  the  money  paid 
and  possession  taken  by  the  purchaser.  The  lots  are 
shown  to  have  been  worth  $5,000  or  $6,000  at  the 
time  of  the  sale,  and  the  annual  rent  of  the  two  lots 
for  two  years  from  the  date  of  the  sale  is  shown 
to  have   been  worth   about   $300. 

Complainant's  wife  is  an  heir  of  G.  W.  Church- 
well,  who  has  died  since  the  sale  of  the  lots,  and  as 
such  heir,  on  the  17th  of  March,  1866,  she  tendered 
to    Sophia    M.   Churchwell,   and    then    to    J.   H.   Arm- 
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strong,  her  trustee,  the  sum  of  f294.50,  the  amount 
of  the  purchase  money  and  interest,  and  claimed  the 
right  to  redeem  the  lots.  Mrs.  Churchwell,  who  is 
the  widow  of  G.  W.  Churchwell,  declined  to  receive 
the  money,  but  referred  the  complainant  to  her  trustee, 
Armstrong,  for  a  settlement  of  the  matter.  When 
the  money  was  tendered  to  him  he  refused  to  receive 
it,  upon  the  ground  that  the  two  years  had  expired, 
and  that  the  title  of  Mrs.  Churchwell  was  absolute. 
Upon  these  facts  the  Chancellor  held  that  complain- 
ant had  no  right  to  redeem,  and  dismissed  the  bill, 
and  from  this  decree  she  has  appealed.  It  is  insist- 
ed here  that  the  decree  of  the  Chancellor  is  erroneous, 
for  the  reason  that  the  rent  of  the  lots  is  shown  to 
have  been  more  than  suflBcient  to  satisfy  the  purchase 
money  before  the  two  years  expired;  and  that,  there-^ 
fore,  there  was  no  necessity  to  tender  the  purchase 
money  before  the  expiration  of  the  two  years  in  order 
to   secure   the   right   of  redemption. 

This  position  is  said  to  be  sustained  by  sec.  2135 
of  the  .Code,  which  provides  that  "if  the  purchaser 
or  his  assignee  take  possession  under  his  purchase 
upon  redemption  by  the  debtor,  he  shall  have  a  credit 
for  the  fair  rent  of  the  premises  during  the  time  they 
were   in   the   purchaser's   possession." 

The  argument  based  upon  this  section  of  the  Code 
is  plausible  but  not  substantial.  It  is  well  settled 
by  many  decisions  in  our  State,  that  upon  the  sale 
of  a  debtor's  land  under  execution,  the  whole  estate 
is  vested  in  the  purchaser  by  the  sale.  The  right  of 
the   debtor    is    strictly   a   right    to    repurchase    by   pay- 
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ment  or  tender  of  the  money  within  two  years.  If 
the  money  be  not  paid  or  tendered  within  the  time, 
the  right  of  the  debtor  is  at  an  end  and  lost,  and  the 
title  of  the  purchaser  becomes  absolute:  Reynolds  v. 
Baker,   6   Col.,   227. 

If, the  purchaser  elect  to  take  possession  under  his 
purchase,  he  makes  himself  liable  to  account  to  the 
debtor  for  fair  rent,  provided  the  debtor  pays  or 
tenders  the  purchase  money  within  the  two  years. 
This  provision  of  the  law  was  made  for  the  benefit 
of  the  debtor,  and  he  could  avail  himself  of  it 
at  any  time  within  the  two  years.  But  to  have  this 
benefit,  he  is  required  to  come  forward  and  claim  it 
by  tendering  or  paying  the  purchase  money.  The 
statute  does  not  secure  to  him  the  right  to  stand  by 
and  take  no  active  step  to  enforce  his  right  until  the 
two  years  have  expired,  and  then  assert  it.  The  law 
is  express  and  imperative  that  he  must  make  the  pay- 
ment or  the  tender  within  the  prescribed  time,  other- 
wise  he  has  forfeited   the  benefit  provided  for  him. 

But  it  will  be  observed  that  this  right  to  have  a 
credit  for  the  fair  rent  of  the  premises  is  confined  to 
the  debtor.  No  one  else  is  provided  for  but  the 
debtor,  and  as  the  tender  in  this  case  was  made  after 
the  two  years  had  expired,  and  was  not  made  by  the 
debtor,  there  was  no  error  in  the  decree  of  the  Chan- 
cellor, and  the  same   is  affirmed  with  costs. 


i 
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Odin  G.  Clay  et  aL  v.   East  Tennessee  &  Virginia 

Railroad  Company  et  ah. 

The  Virginia  &  Tennessee  Railroad  Company  issued  bonds  payable  at  a 
distant  date,  with  interest  payable  semi-annually,  to  raise  funds  to 
complete  the  construction  of  ite  line.  To  secure  the  bonds,  it  con- 
veyed to  trustees  all  of  its  property  in  case  and  all  to  be  therafter 
acquired,  with  all  tolls,  issues,  income,  Ac.,  and  provided  that  the 
company  should  remain  in  possession  of  the  road  and  its  property 
until  some  default  in  paying  the  interest  or  principal  of  said  bonds 
should  occur,  and  should  have  the  right  to  apply  any  of  the  money 
or  personal  property  of  the  company  to  the  construction  or  repair  of 
the  road,  or  to  its  current  expenses,  or  the  purchase  of  necessary  ma- 
chinery, or  the  payment  of  debts;  and  should  have  the  right,  after 
deducting  from  the  net  profvU  an  amount  sufficient  to  pay  the  semi- 
annual interest  on  the  bonds  and  to  lay  aside  a  sinking  fund  of  one 
per  cent,  upon  the  amount  of  the  bonds,  to  distribute  the  balance 
in  semi-annual  dividends;  and  further,  that  in  case  of  default 
the  trustees  should  take  possession  of  the  road  property,  <Scc.,  and  use 
and  employ  the  same  "  according  to  the  ndei  and  regulations  and  lawful 
directions  of  the  president  and  directors  of  said  company ^  and  receive  and 
collect  the  tolls,"  <&c.,  &c.  Before  default  m'lde,  a  creditor,  whoee 
debt  was  properly  chargeable  to  the  expense  account,  attached  tolls 
belonging  to  the  road. 

Heldy  1.  The  trust  deed  was  in  all  respects  valid,  not  only  with  re- 
gard to  the  property  in  esse  when  the  deed  was  made,  but  also  as  res- 
pecta  that  thereafter  acquired. 

2.  The  trustees  would  in  equity  have  a  lien  upon  the  after-acquired 
property  if  it  should  come  to  their  hands. 

3.  But  the  creditor  having  attached  the  tolls  before  they  came  to 
the  hands  of  the  trustees  and  before  any  default  made  in  the  payment 
of  the  bonds  or  interest  and  while  the  road  remained  in  the  hands  of 
the  company,  acquired  thereby  a  lien  superior  to  that  of  the  trusteen. 
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4.  It  was  the  duty  of  the  company  to  defray  the  necessary  expenses 
and  pay  for  repairs,  &c.,  out  of  the  gross  income,  and  it  was  only  the 
net  income  upon  whicli  the  lien  of  the  trustees  attached. 
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Appeal  from  the  decree  of  the  Chancery  G>urt, 
April  Term,   1868.      O.    P.   Temple,   Ch. 

An   anonymous   brief  for  complainants,  insisted : 

1.  The  demurrer  is  fatally  defective  in  form, 
failing   to   specify   the  grounds   relied    on. 

2.  Siibsequently  acquired  property  is,  in  equity, 
subject  to  be  mortgaged:  citing  2  Red.  on  Rail.,  538, 
(hve  TV.  V.  Pmnock,  23  How.,  117;  Gallena  Railway  v. 
MunzieH,   26    111.,    121. 

3.  The  right  of  the  trustees  attached  upon  the 
execution  of  the  deed  and  did  not  depend  upon  their 
taking  possession :  citing  2  Story  Eq.  Jur.,  ss.  914,  915 ; 
23  How.,    129;   26  111.,    121. 

4.  The  deed  does  not  reserve  any  benefit  to  the 
mortgagor:   citing   Burrill   Assign.,   179. 

John  Baxter  for  defendants,  insisted : 
1.  Defendants  demurred  to  complainant's  bill  be- 
cause the  deeds  in  trust  under  which  complainants 
claim,  and  which  are  made  a  part  of  their  bill,  are 
in  law  fraudulent  and  void.  All  mortgages  and 
deeds  in  trust  containing  provisions  in  contravention 
of  the  |>oHcy  of  the  law,  are  ipBO  fado  fraudulent  and 
void:  Burrill  on  Assignments,  pp.  143,  144,  168, 
169,    170,    171,    172. 
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The  deeds  under  which  the  complainants  claim  do 
contain  such  stipulations.  Until  default  the  railroad 
company  is  to  continue  in  the  pos^session  and  enjoy- 
ment of  its  road;  and  in  the  receipt  and  I'lijoy^umt 
of  its  profits.  But  passing  over  this,  and  for  argu- 
ment sake  admitting  this  provision  valid,  if  the  contin- 
gency should  happen  making  it  the  duty  of  the  trus- 
tees to  take  possession  of  the  road,  its  rents,  issues 
and  profits,  by  the  terms  of  the  deed  they  are 
compelled  to  run  it  under  direction  of  the  company 
directors.  This  provision  of  the  deeds  makes  them 
void:    Burrill   208    to    212;    2     Kent,     531,   4th   ed. 

2.  By  the  terms  of  the  deed  the  company  reserved 
the  right  to  retain  possession  of  the  road,  and  operate 
it,  and  use  its  earlRngs  in  payment  of  debts,  ex- 
penses, dividends,  &c.  Under  a  provision,  not  so 
ftiU  as  this,  the  Supreme  Court  of  Massachusetts,  12 
Pick.,  p.  451,  held  that  the  earnings  of  the  company 
were  liable  for  debt,  provided  the  liability  attached 
before  the  contingency  arose  making  it  the  duty  of 
the  trustees  to  take  possession  of  the  property  for 
the  purposes  of  the  trust.  See  also  Drake  on  Attach- 
ments, s.  339;  Hunt  v.  Bullock  ei  aL,  23  111.  R., 
324,    325. 

8.   P.    Logan   for  defendant,   Burts,   insisted: 
1.       The   mortgage    expressly    provided    that    debts, 
such   as  that   of  Burts,   should   be   paid. 

2.  It  is  only  the  net  earnings  remaining  after  the 
payment  of  all  current  expenses  and  necessary  debts 
which    were   conveyed  to  complainants. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

On  the  «th  of  November,  1867,  Jos.  L.  Burts 
filed  his  attachment  bill  in  the  Chancery  Court  at 
Knoxville,  against  the  Tennessee  and  Virginia  Railroad 
Company,  and  attached  in  the  hands  of  the  Eiast  Ten- 
nessee and  Virginia  Railroad  Company,  funds  belong- 
ing to  the  Tennessee  and  Virginia  Railroad  Company, 
to  satisfy  two  notes  of  sixty-five  dollars  each,  executed 
by  the  last  named  company,  for  the  hire  of  two  slaves. 
The  ftinds  so  attached  had  been  collected  bv  the  oflS- 
cers  of  the  East  Tennessee  and  Virginia  Railroad 
Company  for  the  Virginia  and  Tennessee  Railroad 
Company  for  the  transportation  ofr  freights  and  passen- 
gers. 

Other  attachment  bills  were  filed  by  other  parties 
attaching   the   same  funds. 

The  complainants,  trustees  of  the  Virginia  and 
Tennessee  Railroad  Company,  filed  their  bill  and  ob- 
tained an  injunction  against  the  further  prosecution 
of  the  several  attachment  bills,  upon  the  ground  that 
the  fiind  so  attached  belonged  to  complainants  by  vir- 
tue of  deeds  of  trust  or  mortgages  executed  by  the 
railroad  company  to  secure  the  payment  of  principal 
and  interest  of  a  large  amount  of  bonds  executed  by 
the  company  in  raising  money  to  finish  the  construc- 
tion  of   the    road. 

Defendants  demurred  to  the  bill  and  stated  several 
causes  of  demurrer,  upon  the  argument  of  which  the 
Chancellor    held    that    the    same    was  well    taken^    and 
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dismissed     the    bill.       From     this    decree     complainants 
have   appealed   to   this  court. 

We  proceed  to  consider  the  several  grounds  of  de- 
murrer relied  on  in  this  court  for  supporting  the  rul- 
ing of   the   Chancellor. 

1.  Because  the  deeds  of  trust  under  which  com- 
plainants claim   are   in   law   fraudulent  and   void. 

The  property  conveyed  by  the  Virginia  and  Ten- 
nessee Railroad  Company  to  complainants  is  thus  de- 
scribed in  the  deeds :  "  The  depot  grounds  and  other 
lands  acquired  by  said  parties  of  the  first  part,  for 
the  purpose  of  the  said  road,  the  road  bed,  super- 
structure, iron,  cars,  engines,  locomotives,  tenders  and 
other  things  used  in  the  management  and  business  of 
the  said  road;  also,  all  the  franchises,  appurtenances 
and  privileges  owned  and  to  be  owned  by  the  said 
parties  of  the  first  part,  at  and  between  the  said  ter- 
mini (Lynchburg  and  Bristol);  and  also  property,  rights 
and  interests  of  every  kind  which  the  said  parties  of 
the  first  part  may  hereafter  acquire,  except  such 
as  may  be  acquired  under  authority  to  construct 
arms  to  said  railroad  other  than  those  authorized 
by  the  original  charter  and  the  amendments  thereto, 
and  heretofore  constructed,  together  with  all  tolls, 
issues,  income  and  profits,  which  may  be  derived 
from  the  uses  of  the  said  road,  or  any  part  thereof, 
and  from  the  after-acquired  property,  rights  and  in- 
terests,  with    the   exception    just  stated.'^ 

The  conditions  of  the  conveyance  are  then  stated, 
wnth  a  recital  of  the  bonds  intended  to  be  secured,  as 
follows : 
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^'  And  in  case  the  parties  of  the  first  part  shall 
fail  to  pay  the  principal  of  the  said  bonds,  or  any 
part  thereof,  or  the  interest  thereon,  as  the  same  may 
become  due  and  payable,  when  demanded,  according 
to  the  tenor  thereof,  then  after  ninety  days  from  such 
demand  and  default  made,  upon  the  request  of  the 
holder  or  holders  of  one-fourth  in  amount  of  the 
said  bonds,  the  said  trustees  or  their  successors  shall 
take  possession  of  all  or  any  part  of  the  premises 
and  property  hereby  granted,  and  by  themselves  or 
their  agents,  or  substitutes  duly  constituted,  have,  use, 
and  employ  the  same,  according  to  the  rules  and  regu- 
lations and  lawful  directions  of  the  president  and  di- 
rectors of  the  said  company,  and  receive  and  collect 
the  tolls,  rents,  income  and  profits  of  the  said  rail- 
road and  its  appurtenances,  and  after  defraying  the 
expenses,"   &c. 

In  construing  this  portion  of  the  trust  deed,  it  is 
proper  that  we  recur  to  the  circumstances  under  which, 
and  the  purposes  for  which,  the  bonds  were  executed 
by  the  company  and  secured  by  the  trust  deeds. 
They  had  entered  upon  a  great  enterprise  in  the  con- 
struction of  a  railroad  from  Lynchburg,  in  Virginia,  to 
Bristol,  on  the  border  of  Tennessee.  This  object 
could  only  be  effected  by  raising  money  on  the  credit 
of  the  company,  and  to  effect  this  it  was  necessary  to 
issue  their  bonds  payable  at  distant  periods,  but  with 
the  interest  payable  semi-annually.  To  induce  capi- 
talists to  make  investments  in  their  bonds,  it  was  nec- 
essary that  they  should  be  fully  indemnified  and  se- 
cured  by   mortgages   on   the   property   of   the    company. 


OCTOBER  18,  1871.  427 


Odin  Q.  Clay  ei  al,  v.  East  TennesBee  &  Viifinia  Railroad  Oo,  et  ok. 

The  leading  object  of  the  capitalists  was  to  have  the 
interest  promptly  paid,  and  the  ultimate  payment  of 
the   bonds   fully   secured. 

The  object  of  that  provision  of  the  deed  just  quoted 
wa8  to  secure  the  prompt  payment  of  the  interest.  To 
effect  this  the  trustees  are  empowered,  in  case  of  de- 
&ult,  to  take  possession  of  the  road,  and  to  operate 
it  by  themselves  or  agents,  for  the  purpose  of  appro- 
priating the.  income  or  profits  to  the  satis&ction  of 
the  unpaid  interest.  To  this  provision  no  just  ex- 
ception can  be  taken.  No  presumption  of  fraud 
can  arise,  tither  from  the  use  of  the  road  by  the 
company  for  the  purpose  of  raising  the  means  of  pay- 
ing the  interest  as  it  accrues,  or  the  bonds  as  they 
fiill  due;  nor  can  any  such  presumption  of  fraud  be 
deduced  from  the  use  of  the  road  by  the  trustees  or 
their  agents,  after  default  of  payment  of  interest,  for 
the  purpose  of  providing  the  means  of  meeting  the 
interest   or   paying  the    bonds. 

But  it  is  said  that  by  the  terms  of  the  provision 
quoted,  in  the  event  of  a  default  of  payment  of  in- 
terest, the  trustees  are  to  take  possession  of  the  road, 
and  they  are  to  operate  it  under  the  direction  of  the 
president  and  directors  of  the  company.  If  the  lan- 
guage employed  bears  the  interpretation  that,  in  case 
of  default  of  payment,  the  trustees  are  to  be  governed 
and  controlled  in  their  running  of  the  road  by  the 
company,  the  presumption  of  fraud  might  very  well 
be  raised.  But  so  extraordinary  a  provision  would  be 
60  totally  inconsistent  with  the  leading  object  of  the 
trust — ^the    assurance    of   the    prompt    payment    of    iiu^ 
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interest — that  it  would  be  unreasonable  to  adopt  such 
construction,  unless  the  language  used  imperatively 
forces   us    to  that   interpretation. 

The  language  used  is,  that  "the  said  trustees  or 
their  successors  shall  take  possession  of  all  or  any 
part  of  the  premises  and  property  hereby  granted,  and 
by  themselves  or  their  agents,  or  substitutes  duly  con- 
stituted, have,  use  and  employ  the  same,  according  to 
the  rules  and,  regulations  and  iawftU  directions  of  the 
president  and  directors  of  the  said  company."  This 
was  a  provision  inserted  for  th^  benefit  and  protection 
of  the  company  as  to  the  manner  in  whlbh  the  road 
should  be  used  and  employed  by  the  trustees  in  the 
event  of  their  taking  possession.  It  was  assumed  that 
the  company  would  have  adopted  "  rules,  regulations 
and  directions"  for  operating  the  road;  and  it  wajs 
intended  to  require  the  trustees  to  have,  use  and  em- 
ploy the  road  according  to  these  rules,  regulations  and 
directions  already  adopted,  and  not  to  adopt  arbitrary 
rules  and  regulations  of  their  own  which  might  be 
destructive  of  the  interests  of  the  company.  Upon 
this  interpretation  of  the  provision  in  the  deed  we  are 
unable  to   see   in    it  any   badge   of  fraud. 

2.  The  next  provision  in  the  trust  deeds  relied  on 
to   sustain    the   demurrer   is   as   follows : 

*'And  it  is  further  stipulated  and  agreed  that  the 
parties  of  the  first  part  may  apply  any  money  or  per- 
sonal property  belonging  to  them  to  the  construction 
and  repair  of  the  said  railroad,  or  to  its  current  ex- 
penses, or  to  the  purchase  of  nece&sary  machinery,  or 
to   the  payment  of  its  debts,  or   to   furnishing  and   equip- 
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ping  the  said  road;  and  that  all  which  may  be  re- 
ceived or  acquired  thereby,  shall  iiiare  to  and  be  held 
by  the  parties  of  the  second  part  upon  the  trusts 
herein  declared. 

^^And  it  is  also  further  agreed,  that  after  deductinjg 
from  the  net  profits  of  the  said  railroad  an  amount 
sufficient  to  pay  the  semi-annual  interest  on  the  bonds 
herein  secured,  which  is  pledged  for  that  purpose,  and 
also  the  Airther  sum  of  one  per  cent,  per  annum  on 
the  amount  of  said  bonds,  which  the  parties  of  the 
first  part  covenant  to  lay  aside  as  a  sinking  fund  to 
provide  for  the  payment  of  the  principal  of  the  said 
bonds,  the  parties  of  the  first  part  may  distribute  the 
residue  of  said  profits  in  payment  of  semi-annual  divi- 
dends,*'   etc. 

It  is  contended  for  defendant  that,  as  no  default  is 
alleged  in  the  bill  to  have  occurred  in  the  payment 
of  interest,  and  as  the  trustees  had  taken  no  posvses- 
sion  of  the  road  on  account  of  any  default,  but  that 
the  same  was  being  operated  by  the  company,  the  at- 
tachment levied  upon  the  ftind  in  controversy  fixed 
upon  it  a  lien  superior  to  any  claim  of  the  trustees. 
Counsel  refers  to  12  Pick.,  451,  in  support  of  this 
position.  We  have  not  had  access  to  this  authority, 
but  we  find  a  case  in  23  111.  R.,  325,  which  sub- 
stantially sustains  the  position.  We  quote  from  that 
case   as   follows: 

''These  deeds  likewise  contain  a  provision  that 
future  acquired  property  of  the  company,  as  well  as 
that  owned  at  the  time,  should  be  subject  to  all  of 
these   provisions.       It  was   not,   nor  can   it  be   claimed, 
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that  at  law  any  lien  can  be  created,  by  this  mode  of 
sale  or  pledge,  on  property  at  the  time  having  no 
existence,  or  not  owned  by  the  vendor  or  mortgager. 
By  its  rules  all  such  efforts  at  a  sale  or  mortgage  are 
regarded  as  nothing  more  than  a  mere  executory 
agreement  for  a  sale;  and,  for  its  breach,  gives  com- 
pensation in  damages  as  for  the  non-performance  of 
any  other  executory  contract.  But,  on  the  contrary, 
if  such  a  mortgage  is  so  far  executed,  that  the  after- 
acquired  property  has  passed  into  the  hands  of  the 
mortgagee  under  the  original  jnortgage,  it  has  been 
held  to  create  an  equitable  lien,  which  a  court  of  chan- 
cery will  recognize  and  enforce,  unless  prior  liens  have 
attached.^^ 

This  authority  distinctly  recognizes  the  doctrine, 
that  in  the  case  of  the  sale  or  mortgage  of  property 
not  in  existence  at  the  time  of  the  sale  or  mortgage, 
if,  after  it  comes  into  existence  and  before  it  gets 
into  the  possession  of  the  mortgagee  or  trustee,  a  lien 
is  fixed  upon  it  by  a  creditor  of  the  vendor  or  mort- 
gagor, this  lien  will  prevail.  Nor  is  this  doctrine 
contradicted  by  the  case  in  26  111.,  148,  to  which  we 
have  been  referred  by  complainant's  counsel.  In  the 
latter,  the  fund  attached  had  passed  into  the  hands  of 
the  mortgagees,  after  default  of  payment  of  interest  and 
aft«r  the  mortgagees  had  taken  possession  of  the  road. 
The  equity  of  the  mortgages  was  fixed  upon  the  fund 
and  their  lien  was  therefore  superior  to  that  of  the 
"attaching  creditor. 

The     case    of    Pennock    v.    Cbe,    23    H.,    117,    de- 
cides   that   "a   railroad    company    authorized   to   borrow 
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money  and  issue  their  bonds  to  enable  themselves  to 
finish  and  stock  the  road,  may  mortgage  as  security; 
not  only  the  then  acquired  property,  but  such  as  may 
be  acquired  in  future."  We  do  not  understand  this 
doctrine  to  be  controverted  by  defendant's  counsel,  and 
we  may  remark,  that  in  the  case  of  Pennock  v.  Coe,  the 
locomotives  and  cars  involved  in  the  litigation,  though 
not  in  existence  when  the  mortgage  was  made,  yet  had 
been  on  the  road  in  use  more  than  two  years  before 
the  judgment  was  rendered,  under  which  they  were 
sought  to  be  appropriated.  The  simple  question  in 
that  case  was,  whether  the  mortgagees  were  entitled  to 
the  after-acquired  property  which  was  provided  for  by 
the    terms   of  the  mortgage. 

But  the  case  now  under  consideration  presents  an- 
other and  a  different  question.  That  question  is. 
When  do  the  receipts  of  the  road  for  freight  and 
passage  come  under  the  lien  of  the  trustees?  Is  it 
as  soon  as  it  is  received?  when  it  is  gross  earnings? 
or  when  the  expenses  of  the  road  have  been  paid, 
and  the  receipts  become  net  profit?  By  the  express 
terms  of  the  deed  the  Tennessee  and  Virginia  Railroad 
Company  have  the  right,  and  it  is  their  duty,  to  meet 
the  cury^ent  erpenseSy  to  p<jLy  the  debts,  to  repair  the 
road,  and  to  keep  it  equipped,  and  for  these  pur{)oses 
they  are  to  use  the  gross  receipts  or  earnings  of  the 
road;  and  it  is  only  after  the  net  profits  have  been 
ascertained,  that  the  lien  of  the  mortgagees  attaches. 
This,  we  think,  is  the  plain  meaning  of  the  stipula- 
tions of  the  deed.  To  construe  the  deed  as  intend- 
ing  to    fasten    the   lien    of    the    mortgage    on    the   gross 
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earnings^  would  result  in  depriving  the  company  of 
appropriating  them  to  the  current  expenses  of  the 
road,  and  effecting  the  objects  and  purposes  of  the 
deed  itself.  The  mortgagees  look  to  the  net  earnings 
of  the  road  for  the  payftient  of  their  interest  and 
their  bonds.  They  agree  that  the  company  shall 
operate  the  road,  in  order  that  net  profits  may  be 
produced.  To  enable  them  to  do  this,  they  leave  in 
the  hands  of  the  company  the  gross  earnings  to  be 
used  in   meeting  current   expenses   and   debts. 

By  the  very  terms  of  the  agreement,  therefore, 
these  gross  earnings  are  to  be  appropriated  to  the 
debts  contracted  in  running  the  road,  and  until  they 
are  so  appropriated,  and  the  net  profits  ascertained, 
the  lien  of   the   mortgages   does   not  attach. 

It  follows  that  when  defendant  attached  the  fund 
in  the  hands  of  the  Tennessee  and  Virginia  Railroad 
Company,  he  fixed  upon  it  a  prior  lien,  which  he 
has  a  right  to  have  satisfied  by  the  appropriation  of 
so  much  of  the  fund  as  is  equal  to  his  claim.  This 
ground  of  demurrer  was  therefore  well  taken,  and  the 
same   was  properly   sustained. 

Let  the  decree  be  affirmed  with  costs. 
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EL&aEiCENT.  Covenant  real.  Jurisdiction  of  Courts  of  Equity  to  restrain 
by  injwictUm  the  commission  of  a  nuisance.  A,  the  owner  of  a  large  town 
lot,  Bold  and  conveyed  a  part  thereof  to  B.,  and  covenanted  that  be 
would  leave  an  adjoining  Btrip,  ten  feet  in  width,  "  open  forever  for 
the  public  convenience  and  the  use  of  the  adjoining  lots.'' 

Held,  1.  The  covenant  is  a  covenant  real  running  with  the  land,  and  is 
equivalent  to  a  direct  grant  of  an  easement. 

CSa^e  distinguished :    McNairy  v.  Paine,  9  Hum.,  533. 

2.  B  is  entitled  to  the  unobstructed  use  of  the  entire  passway,  and  may 
properly  invoke  the  aid  of  a  court  of  equity  to  restrain  by  injunction 
an  adjoining  owner  from  erecting  a  balcony  over  said  passway,  and  a 
stairway  to  connect  )rith  the  balcony,  whereby  said  pafeway  would 
be  obstructed.  The  court  would  exercise  the  jurisdiction  regardlesH 
of  the  question  whether  such  obstruction  would  be  a  public  or  a  pri- 
vate nuisance. 

Gafles  cited :    Vaughn  v.  Law,  1  Hum.,  1 34 ;  Clack  v.  White,  2  Swan,  540 


FROM    HAMILTON. 


Appeal  from  the  decree  of  the  Chancery  Court, 
January  Term,  1871.  J.  B.  HoYL,  J,  sitting  by  in- 
terchange. 

Key,  Eaken  &  Key  for  the  complainant,  insisted: 
1.  Chancery  Court  has  power  in  cases  of  this  charac- 
ter to  enjoin  the  erection  of  a  nuisance,  or  abate  it 
when  erected:  2  Story's  Eq.,  ss.  925,  926,  926a; 
Millard's  Eq.,  892;  Wall  v.  Ocmd,  3  Hum.,  181,  186; 
Vavffhn  V.  Law,    1    Hum.,   123;    2   Hum.,    169;    CZoci 

V.   White,    2   Swan,    640.        A   party   may   even   consent 
28 
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to    the    erection    of    a    nuisance    and  afterwards    abate 
it:     1    Hum.,   639. 

2.  The  conveyance  to  complainant  by  Kay  lor  of  an 
easement  in  the  ten-feet  walk  or  alley  was  a  covenant 
running  with  the  land:  vol.  1,  book  2,  Blackst.  Com., 
top.  p.  245,  side  p.  304,  note  10;  1  Meigs'  Dig.,  p.  417, 
s.  759,  and  authorities  there  cited.  And  this  whether 
assignees  be  named  in  covenant  or  not:  9  Yerg.,  85; 
Sugden   on   Vendors,   400;    4   Kent's   Com.,   469. 

3.  As  to  easement:  Washb.  on  Eas.,  top  pp.  2, 
3,  29,  27  and  47. 

Vandyke,  Cooke  &  Vandyke  and  Nash  H.  Bukt 
contra, 

Deaderick,  J.,  delivered  the  opinion  of  the  court,. 

The  complainant  filed  his  bill  in  the  Chancery 
Court  at  Chattanooga  on  the  28th  June,  1869,  against 
the  defendants  and  Daniel  Kay  lor,  alleging  that  in 
August,  1868,  Kaylor  had  sold  and  conveyed  to  him 
a  lot  on  Market  street,  Chattanooga,  for  $2,250.  One 
of  the  lines  of  this  lot  runs  on  the  south  side  from 
Market  street   80   feet  to   the   post-oflSce   building. 

Kaylor,  at  the  time  of  the  conveyance  to  complain- 
ant, owned  the  land  adjoining  the  lot  conveyed,  and 
in  his  deed  stipulated  as  follows:  "I  do  further  cov- 
enant and  bind  myself,  my  heirs  and  representatives, 
to  leave  open  forever,  for  the  public  convenience  and 
the  use  of  the  adjoining  lots,  the  walk,  ten  feet  in 
width,  leading  from  said  street  to  the  entrance  to  the 
post-office  building."       The   complainant  erected   a  large 
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brick  building  upon  his  lot,  running  from  Market 
street  to  the  post-ofBce  building,  and  having  doors  and 
windows  opening  upon  this  walk,  which  adjoins  his  lot 
on  the  south  side  of  the  lot,  being  the  north  side  of 
the    walk    or  passway   to   the   post-office    building. 

Kaylor,  at  the  time  of  conveyance  by  him  to  com- 
plainant, owned  the  walk  and  the  lot  upon  the  south 
side   from   Market  street  to   the   post-ofBce   building. 

After  this  deed  was  executed  to  complainant  and 
registered,  and  after  the  erection  by  complainant  of 
his  building,  the  defendants.  Van  Deman  and  Dowling, 
purchased  of  Kaylor  the  lot  south  of  complainant's  lot, 
up  to  the  south  line  of  the  passway  to  the  entrance 
of  the  post-office  building,  so  that  the  lot  of  com- 
plainant and  the  lot  of  defendants  respectively  adjoin 
the  north  and  south  line  of  the  ten-feet  passway  its 
whole  length  from  Market  street  to  the  post-office 
building. 

The  bill  alleges  that  defendants  are  erecting  a  new 
wall  upon  their  lot  along  the  line  of  the  said  pass- 
way  and  building  a  balcony  or  balustrade  over  said 
passway,  and  are  preparing  to  put  a  stairway  by  the 
side  of  their  wall  and  outside  thereof,  so  as  to  con- 
nect with  said  balcony,  and  that  said  balcony  and 
stairway  will  be  obstructions  in  and  upon  said  pass- 
way,  a  nuisance  to  complainant  and  the  public,  de- 
priving complainant  of  the  light  to  which  he  is  enti- 
tled, and  blocking  up  a  portion  of  said  passway,  and 
prays  that  defendants  be  enjoined  from  making  said 
erections,  and  that  his  rights  and  the  rights  of  the 
public   be   declared;  and   for  general   relief. 
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The  answer  substantially  admits  all  the  allegations 
of  the  bill,  and  seeks  to  justify  the  erections  com- 
plained of,  upon  the  ground  that  Kay  lor  had  conveyed 
the  right  to  build  the  stairway  and  the  balcony  in 
the  deed  conveying  the  lot  to  defendants,  Van  Deman 
and   Dowling. 

Several  grounds  of  demurrer  are  also  stated  and  in- 
sisted upon,  "to  so  much  of  the  bill  as  seeks  discov- 
ery and  relief  as  to  the  stairway  to  be  erected,  upon 
the  ground  that  it  will  be  an  obstruction  to  the  ten- 
feet  passway."  And  for  specific  causes  of  demurrer, 
they   assign    the   following: 

That  a  Court  of  Chancery  can  not  relieve  against 
a  public  nuisance;  that  the  facts  charged  do  not  con- 
stitute a  public  nuisance;  that  complainant,  for  him- 
self or  by  joining  with  other  private  persons,  can  not 
maintain  a  bill  to  abate  a  public  nuisance;  that  the 
ten-feet  passway  is  not  alleged  to  be  a  public  street 
laid   off  by   the   corporate  authorities. 

The   bill   and   demurrer,  and   answer  thereto,   present 
for  solution    the  questions  of   the    nature  of   the   rights' 
of  complainant  in   the   passway,  and   the   mode   of  their 
enforcement. 

An  easement  is  a  right  which  one  proprietor  has  to 
some  profit,  benefit  or  lawful  use  out  of  or  over  the 
estate  of  another  pi'oprietor:  Washb.  on  Eas.  and 
Serv.,  4.  The  terms  easements  and  servitudes  are 
often  used  indiscriminately  to  express  the  same  idea. 
The  former  term,  however,  is  more  properly  applied 
to  the  right  enjoyed,  and  the  latter  to  the  bur- 
den   imposed:     Ibid,    6.        It  is    an    incorporeal    righi 
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which  can  only  be  conferred  by  grant  or  deed^  and  a 
covenant  by  the  owner  of  the  soil  that  it  shall  exist 
is  equivalent  to   a  grant   of  it:     Ibid. 

Thus,  when  one  sold  a  house  and  lot,  in  front  of 
which  was  an  open  area  belonging  to  him,  upon  which 
ht»  covenanted  that  no  house  should  be  erected,  but  that 
the  same  should  always  be  kept  o\^n  as  piiblic  prop- 
erty, being  a  part  of  the  transaction  of  the  purchase 
and  sale,  and  a  consideration  for  the  same,  it  was 
held  to  create  an  easement  in  favor  of  the  lot  thus 
sold,  and  the  grantee  having  sold  and  conveyed  the 
lot  to  another,  could  not  release  the  easement  to  the 
vendor  or  his  assignee,  or  authorize  them  to  erect 
buildings  upon  this  open  space:  Washb.,  29.  So  a  grant 
of  land  to  a  passage-way,  which  way  was  reserved 
to  be  used  by  the  grantor  and  grantee  in  common, 
was   held   a   grant   of  an    easement  in  the  way:    76.,  4G. 

The  extent  of  the  easement,  as  well  as  the  nature 
and  use  of  it,  may  be  defined  by  the  express  terms 
of  the  deed  by  which  it  is  erected,  or  may  be  ascer- 
tained  by   construction. 

Where  the  grantor,  owning  a  parcel  of  land,  sold 
the  north  part  of  it  to  be  bounded  by  an  intended 
street,  though  none  existed  at  the  time  of  sale;  and 
also  sold  the  south  part,  bounding  it  north  by  a  street, 
although  nothing  was  said  in  the  deed  of  a  right  of 
way  over  the  street;  it  was  held  to  be  an  implied 
covenant  that  there  was  such  a  street:  citing  Washb., 
226;    12   Pick.,    292. 

And  where  the  grantor  conveyed  a  parcel  of  land, 
adjoining    a    new     way    over    his    own    land,    on    which 
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houses  had  been  erected^  and  described  the  parcel  by 
feet  and  inches  abutting  on  the  road  or  sti^et,  it  was 
held  to  carry  with  it  the  right  of  access  to  this  road 
or  street  at  every  point  along  this  front:  Washb.  on 
Eas.   and  Serv.,   228. 

From  the  terms  of  the  deed  to  complainant  by 
Kaylor,  it  is  clear  that  he  took  the  right  of  way 
over  the  passway,  and  this  right  extended  to  the  whole 
width   and   the   entire   length   of  the   passway. 

The  defendants  had,  therefore,  no  right,  by  virtue 
of  the  conveyance  from  Kaylor,  which  was  executed 
after  the  registration  of  complainant's  deed,  to  obstruct 
any  portion  of  said  passway  by  the  erection  of  a  stair- 
way therein. 

For  the  defendants  it  is  insisted    that    the  covenant 

of  Kaylor  with  Brew  is  a  personal  covenant,  not  run- 
ning with  the  land,  the  breach  of  which  may  be  com- 
pensated   in   damages. 

And  the  case  of  MeNairy  v.  Faine,  9  Hum.,  533^ 
is  cited  as  sustaining  this  position.  In  that  case 
McXairy  and  wife  sold  and  conveyed  without  reserva- 
tion of  any  interest  to  Baxter,  Hicks  &  Ewing,  a 
tract  of  land,  with  its  appurtenances,  on  which  there 
was  a  wharfj  and  at  the  same  time  McNairy  took  a 
separate  covenant  to  himself  from  Baxter,  Hicks  and 
Ewing,  in  which  they  bound  themselves  in  the  pen- 
alty of  J1,000  that  they  would  not  allow  other  boats 
than   their   own   to   land,   etc.,   at  said    wharf. 

The  court  held  this  a  personal  covenant,  and  that 
MoNairy,  for  the  violation  of  the  covenant,  had  the 
right   of   action    on    this    penal   bond;    but  that   no   in- 
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terest  in  the  land^  corporeal  or  incorporeal,  was  re- 
served in  the  deed  to  Baxter,  Hicks  &  Ewing,  or 
conveyed  to  McNairy  by  them  in  the  bond  which 
they  executed  to  him.  This  case  is  very  different,  as 
there  is  an  express  covenant  that  the  passway  shall 
forever  remain  open  for  the  use,  amongst  other  uses 
specified,  of  the  very  lot  conveyed  by  the  deed  con- 
taining said  covenant,  which  is  equivalent  to  an  ex- 
press grant  of  the   easements  to   complainant. 

A  covenant  real  is  that  whereby  an  obligation  to 
pass  something  real  is  created,  as  lands  or  tenements, 
or  the  obligation  of  which  is  so  connected  with  the 
realty,  that  he  who  has  the  latter  is  entitled  to  the 
benefit  of,  or  liable  to  perform  the  other:  2  Shars- 
wood's  Black.,   304,   note   10. 

Kay  lor  conveys  the  lot  to  complainant,  and  as  in- 
cident to,  and  contained  in,  the  same  deed,  he  binds 
himself,  his  heirs  and  assigns  to  leave  open  forever 
for  the  public  convenience  and  the  use  of  the  lot 
therein  conveyed,  it  being  one  of  the  adjoining  lots, 
the  walk  ten  feet  in  width  leading  from  Market 
street  to  the  entrance  of  the  post-office  building.  We 
are  therefore  of  opinion  that  complainant  and  the 
public  have  the  right  to  the  unobstructed  use  of  said 
passway   for    its  entire   width,   length   and   height. 

But  it  is  argued  that  if  the  right  of  way,  as 
claimed  by  complainant,  be  conceded,  he  can  not  have 
that  right  enforced  in  equity;  that  any  obstruction  of 
the  way  is  a  private  nuisance,  for  which  the  appro- 
priate  remedy   is   at   law. 

Whether  the   obstruction    be    considered    as  a   public 
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or   private   nuisancei  a   court  of   equity   has   jurisdiction  ^ 
upon   the   ground   of   its    ability   to    give  a    more    com-  • 
plete    and    perfect    remedy   than    is    attainable    at    law^^ 
to   prevent   by  injunction   such    nuisances   as   are  threat- 
ened, as   well   as  to   abate   those  already  existing.       The 
grounds   of  jurisdiction   are   the    restraining   of   irrepara- 
ble   mischief,    suppressing    oppressive    and     interminable 
litigation,   or   preventing   multiplicity   of  suits,   or   where 
the    mischief  from   the    continuance   or   permanent    char- 
acter    must    occasion    a    constantly     recurring   grievance, 
which    can     not    be     prevented    otherwise    than    by    in- 
junction:   Story's     Eq.,    RedfieUrs     i:d.,     ss.     924,    925; 
Wash,    on    Eas.   and    Serv.,   668-70;    1     Hum.,   134;   2 
Swan,   640. 

It  follows  that  the  decree  of  the  Chancellor  was 
erroneous  and  must  be  reversed,  and  a  decree  rendered 
here   in    conformity    to   this   opinion. 


W.  N.  Reid  v.  Louisa  Hoffman. 

Wbtt  of  Error  Coram  Nobis.  Affidavit  made  by  Agent  An  affidavit  to 
the  truth  of  a  petition  for  a  writ  of  error  curram  no&is  and  siipenedeoiy 
made  by  an  agent,  is  a  nullity  unlens  it  appears  in  the  petition  or  affi- 
davit that  the  facte  lie  peculiarly  within  the  knowledge  of  said  agent, 
or  other  good  cause  be  shown  for  the  employment  of  an  agent. 


FROM     MABION. 


Appeal  in  error   from   the    judgment  of   the   Circuit 
Court,   March  Term,   1870.      Wm.  L.  Adams,  J. 
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A.  A.  Hyde  for  plaintiff  in  error. 
N.  H.  Burt  for  defendant  in  error. 
TuRNEY,  J.,  delivered  the  opinion   of  the  court. 

In  an  application  for  writs  of  error  coram  nobh-, 
and  for  writs  of  superHedeciHy  an  affidavit  to  the 
petition,  made  by  one  styling  himself  agent  for  the 
petitioners,  is  insufficient  and  is  no  affidavit,  unless 
it  appear  in  the  affidavit  or  petition  that  the  facts 
relied  on  are  peculiarly  within  the  knowledge  of 
such  agent,  or  good  cause  shown  for  the  employment 
of    an   agent. 

Under  a  different  rule,  it  is  difficult  to  imagine  a 
case  in  which  the  writs  might  not  be  maintained,  &^ 
all  the  party  desiring  the  writs  would  have  to  do, 
would  be  to  employ  an  agent,  make  a  statement  to 
to  him  of  assumed  facts,  necessary  for  his  purposes, 
have  the  agent  see  his  attorney,  inform  him  of  these 
facts,  have  prepared  a  petition  embracing  such  facts, 
and,  as  in  this  case,  swear  to  them  "to  the  best  of 
his  information  and  belief,'^  thus  enabling  dissatisfied 
suitors    by    artful    dodges   to  cheat    the   law. 

Affirm  the   judgment. 
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P.  M.  Pryor  V.  The  Bank  of  Tennessee. 

Payment  to  Bank  of  Tennessee  in  the  South,  Oon/ederaie  money. 
A  payment  in  Confederate  money  of  a  debt  due  to  the  Bank  of  Ten- 
nessee, made  in  the  South  after  the  removal  of  the  assets  of.  the  Bank 
from  Tennessee,  is  not  Invalidated  by  the  fact  that  such  removal  was 
unlawful. 


FROM    MARION. 


Appeal   in  error   from    the    judgment  of    the   Circuit 
Court,   November  Term,   1868.       W.  L.  Adams,  J. 

W.  R.  Rankin  for  plaintiff   in   error. 

A.  A.  Hyde  for   defendant  in   error. 

TuRNEY,   J.,  delivered  the   opinion   of  the   court. 

A  charge  to  a  jury  in  the  words,  "  If  the  proof 
shows  that  before  the  alleged  payment,  the  Lranch 
Bank  at  Sparta  was  removed  from  Sparta  south,  with- 
out lawful  authority  so  to  do,  and  while  the  same 
was  there  removed,  a  payment  was  made  in  Confed- 
erate money,  the  same  would  be  no  payment,"  is 
error. 

A  party  owing  a  debt  may  rightfully  and  lawfully 
pay  it  wherever  he  finds  his  note  or  other  evidence 
of  indebtedness,  he  being  no  party  or  privy  to  its 
unlawful  presence  in  the  place  or  deposit  in  which  he 
may   find   it. 
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If  a  bank  see  proper  to  remove  its  deposits  and 
evidence  of  debt,  whether  lawfully  or  i(nlawfully^  and 
a  debtor  redeem  his  note  from  or  make  payment 
thereon,  to  its  teller,  the  payment  is  as  perfect  and 
binding  as   if   no   removal   had  been  made. 

Reverse   the   judgment. 


John  Williams,  Adm'r,  v.  R.  M.  McClung,  Adm'r. 

Statute  op  Limitations  op  Two  Years.  An  administrator  holds  the 
funds  of  the  estate  of  his  decedent  as  an  express  trustee,  but  upon  hia 
death  his  personal  representative  does  not  receive  them  as  an  express 
trust  and  may  avail  himself  of  the  bar  of  the  statute  of  two  years. 


FROM    KNOX. 


Appeal  from  the  decree  of  the  Chancery  Court, 
December  Term,  1867.      O.  P.  Temple,    Ch. 

No   brief  on    file   for  either    party. 

NiCfHOLSON,  C.  J.,  delivered  the  opinion  of  the 
court. 

On  the  13th  of  August,  1856,  E.  Alexander,  as 
agent  of  Thos.  L.  Williams,  collected  of  H.  L.  Mc- 
Clung $1,000  on  a  note  due  to  T.  L.  Williams,  and 
deposited  the  money  to  his  own  credit  in  the  Union 
Bank   of  Knoxville.       In  a  short    time  Williams  died, 
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and  at  the  January  Term  of  the  County  Court  of 
Knox,  Alexander  was  qualified  as  executor  of  William's 
estate.  He  returned  an  inventory  but  did  not  in- 
ohulo  in  it  the  $1,000  he  had  deposited  to  his  own 
credit   in    bank. 

Alexander    died    in    April,    1867,   and     Margaret    M. 

Alexander     qualified     as     his    executrix     at     the    

Term,  1857,  of  the  Knox  County  Court.  She  died  in 
1864,  when  R.  M.  McClung  qualified  as  administrator 
de   bonis  non   of  Alexander's   estate. 

After  the  death  of  Alexander  in  April,  18o7,  John 
Williams,  in  July,  18«57,  qualified  as  admini.'>trator  cfe 
bonifi   lion   of  Thos.    L.    Williams. 

In   July,    1866,   John    Williams    as    administrator    de 

* 

bonis  von  of  Thos.  L.  Williams,  deceased,  filed  this 
bill,  setting  out  the  facts  hereinbefore  stated,  and  prayed 
for  a  decree  for  the  ?1,000  against  R.  M.  McClung 
as  administrator  de  bonis  non  of  E.  Alexander,  de- 
ceased. 

Defendant  R.  M.  McClung  relies  upon  the  statute 
of  limitations  of  two  years.  Upon  the  qualification  of 
Alexander  as  executor  of  Thos.  L.  W^illiams,  the  $1,000 
was  in  contemplation  of  law  in  his  hands  as  such  ex- 
ecutor. He  was  therefore  an  express  trustee  of  the 
fund,  and  as  long  as  this  relation  continued,  the  stat- 
ute of  limitation  could  not  commence  running  in  his 
favor   or   against   the   cestuis  que  trust 

Upon  his  death  in  April,  1857,  the  fund  passed 
into  the  hands  of  his  executrix  Margaret  M.  Alexan- 
der, but  there  was  no  relation  of  express  trustee  be- 
tween   her  as   executrix   of  Alexander's    estate    and    the 
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representative  or  legatees  of  Thos.  L.  Williams.  The 
fand  went  into  her  iiands  as  the  funds  of  the  estate 
of  Thos.  L.  Williams,  deceased,  and  liable  to  be  sued 
for  as  any  other  debt  by  the  representative  of  thtit 
estate.  The  statute  of  limitations  therefore  constituted 
a  bar  to  the  claim  at  the  expiration  of  two  years,  as  all 
the  parties  were  citizens  of  the  State.  Margaret  Alex- 
ander qualified  as  executrix  in  1857,  and  died  in  1864, 
when  defendant  McClung  was  appointed  administrator 
de  bonis  non  of  Alexander's  estate.  The  bar  of  the 
statute  was  complete  before  her  death  and  before  the 
qualification   of  defendant   McCIung. 

The    Chancellor  so   held   and   we  affirm    his    decree. 


William  Kirk  et  al.  v.  William  Morrow  et  ale. 

Chancery  Jurisdiction.  Parties  in  pari  deHcio.  A  court  of  equity  will 
not  entertain  a  bill  filed  to  hold  an  agent  responsible  for  the  value  of 
a  bond  placed  in  his  hands  for  collection,  which  at  that  time  was 
known  by  both  parties  to  have  been  stolen,  although  the  principal 
may  have  originally  received  it  in  good  faith. 


FROM     KNOX. 


Appeal    from    the    decree    of    the    Chancery  Court, 
December  Term,   1867.      O.  P.  Temple,  Ch 

Jas.  Comfort  for  complainants,  insisted: 

1.    The    allegation    that    the    bond  was  stolen,  and 
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that  complainants  had  notice  of  the  fact^  is  no  ground 
of  defense  as  between  principal  and  agent:  citing 
Story   on   Agency,   s.   217;    7   How.,   57. 

2.  If  the  complainants  had  obtained  the  bond 
tortioibsly,  the  defendant  might  avail  himself  of  the  fiict 
as  a  defense.  But  the  bond  was  received  by  com- 
plainants in  entire  good  faith  and  the  circumstances 
creating  suspicion  were  not  known  to  them  until  long 
afterwards.  In  such  case  the  rule  does  not  apply: 
citing  Paley  on  Agency,  102,  103,  note;  Parsons  on 
Contracts,  86,  and  authorities  there  cited:  Story  on 
Agency,   s.    217. 

No  brief  on  file  nor  counsel  marked  for  defend- 
ants. 

Deaderiok,  J.,    being  incompetent  did   not  sit. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
courts 

I 

In  the  spring  of  1861,  a  stranger  put  up  at  the 
Lamar  House  in  Knoxville,  then  kept  by  William 
Kirk.  His  ostensible  business  was  to  look  after  cer- 
tain mineral  interests.  At  the  end  of  two  or  three 
weeks,  he  applied  to  Kirk  for  the  loan  of  $250, 
which  he  needed  in  prosecuting  a  journey  further 
south.  By  way  of  indemnity,  he  offered  to  pledge 
with  Kirk  a  bond  for  $1,000  on  the  Camden  and 
r  Atoboy  Railroad  Company,  with  coupons  for  one 
year's  interest  then  due.  After  consulting  complain- 
ant Sneed,  and  learning  that  the  bond  was  negotiable, 
and     then   consulting    de Pendant     Samuel     Morrow,   and 
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learning  that  its  market  value  was  nearly  at  par. 
Kirk  advanced  to  the  stranger  all  the  money  he  then 
had,  which  was  $238  in  gold  and  silver,  and  reoeive<l 
the  bond  with  the  understanding  that  if  it  was  not 
redeemed  in  three  weeks,  the  bond  was  to  be  the 
property   of   Kirk. 

Before  the  three  weeks  expired  the  stranger  (whose 
name  is  not  remembered  by  Kirk)  addressed  a  letter 
to  him,  dated  at  Vicksburg,  stating  that  he  had  been 
delayed  in  his  trip ;  that  he  was  about  taking  a 
steamer  for  New  Orleans,  but  that  he  would  be  in 
Knoxville   in  a   few  days. 

Kirk  waited  a  reasonable  time,  and  hearing  nothing 
more  from  the  stranger,  he  considered  the  bond  his 
own  property.  He  concluded  soon  afterwards  to  cut 
off  a  coupon  from  the  bond  and  send  it  to  the 
northern  cities  for  collection.  Accordingly,  he  placed 
a  coupon  in  the  bands  of  a  friend  going  north,  who, 
upon  his  return,  handed  the  coupon  back  to  Kirk, 
stating  that  he  had  heard  that  the  bond  had  been 
stolen  from  some  treasury,  and  for  that  reason  he  did 
not  attempt  to   collect   it. 

Upon  receiving  this  information.  Kirk  went  to  the 
Morrow's  for  advice,  at  which  time  Samuel  Morrow 
alleged  that  the  actions  of  the  stranger  while  in  Knox- 
vile  had  been  suspicious.  He  also  stated  in  his  ans- 
wer that  he  suggested  to  Kirk  before  he  took  the  bond 
that  the  circumstances  were  suspicious,  but  Kirk,  in  his 
answer  to  the  cross-bill,  denies  this  statement  of  Sam- 
uel  Morrow. 

At  the  time   Kirk  consulted   the   Morrow's,  he   states 
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that  Robert  Morrow  urged  that  even  if  the  bond  was 
stolen,  Kirk  had  bought  it  without  notice,  and  then 
proffered  that  he  would  take  the  bond  and  collect  it, 
whether   it    had   been    stolen   or  not. 

In   a   short   time   afterwards    Kirk    handed   the    bond 
for   collection    to    Robert   Morrow,   who   was   starting    to 
the  north,  and   upon   reaching   Baltimore   he  wrote   back 
to   Samuel    Morrow,  requesting  him  to  get   Kirk's  power 
of    attorney,   authorizing     a    sale   of    the     bond.       This 
was   procured   and    sent   to     Robert    Morrow,   who  went 
to   Philadelphia   and    placed   the    bond    and    coupon    in 
the   hands   of   two  attorneys  at   law  there   for  collection. 
Suit   was   brought  on   the   coupon,   but    Robert   Morrow 
soon   afterwards    dispatched    to    them    from    New   York 
10    expreas    to    him    the    bond,   and     dismiss    the     suit. 
On    the    6th    of    April,    18G1,    the   attorneys   wrote     to 
Robert   Morrow   at   New   York,  that   they  had   that  day 
expressed   to   him   the     bond,   but   said,   "  the   coupon   is 
in    suit,    we    will    withdraw^   it    to-morrow.       Mr.    Lard- 
ncr,   the   owner   of   the   bond,   lives   here  and   called   on 
us.       He   has   knowledge  where  nine   of   the   bonds   are. 
The    road    has    been   enjoined     here,    by   our    Court  of 
Common    Pleas,    from    paying    the    coupons,   or    recog- 
nizing  the   bond.       The  chief   of   the   New  York  police 
wrote     to     Mr.   Lardner    to    go    to     New   York.       He 
seemed   indisposed  to  do   so,   and    indifferent    as   to   the 
thief.'' 

Not    long    afterwards,    Robert    Morrow  returned    to 
Knoxville,  but  did   not  bring  the  bond   back  with   him^ 

0 

saying  that    he     had     left  it  with   some     gentlemen    in 
New   York,    but   with    whom    does    not    appear.       Soon 
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after  his  return  home,  Robert  Morrow  became  non 
compos  mentis,  and  not  long  afterwards  died.  What 
became   of   the   bond   does   not   appear. 

In  the  latter  part  of  1861,  complainant  Sneed  re- 
ceived a  transfer  of  the  claim  of  Kirk  for  the  bond, 
as  collateral  security  for  a  debt  owing  from  Kirk  to 
him.  The  bill  was  filed  by  Kirk  and  Sneed  to  make 
Wm.  Morrow,  the  administrator  of  Robert  Morrow, 
responsible   for  the   value   of    the   bond. 

The  facte  stated  were  developed  in  the  original  and 
cross-bills,  and  the  answers  thereto.  The  Chanttellor 
rendered  a  decree  against  the  administrator  of  Robert 
Morrow,  and  ordered  an  account  to  ascertain  the  value 
of  the  bond  and  interest.  From  this  decree  the  ad- 
ministrator  has   appealed. 

No  doubt  can  exist  as  to  the  fact  that  the  bond 
was  stolen  property  when  it  was  pledged  to  Kirk, 
but  while  the  circumstances  were  such  as  to  excite 
suspicion,  it  appears  that  Kirk  either  had  none,  or  if 
he  had,  that  he  was  not  so  strongly  impressed  by  the 
suspicious  conduct  of  the  stranger  as  to  restrain  him 
from  going  into  so  tempting  a  speculation.  But 
whether  or  not  he  became  a  holder  of  the  bond  as 
an   innocent  purchaser   for  value,   need  not    be   inquired 

* 

into  in  this  suit,  as  the  railroad  company  which  is- 
sued the  bond  is  not  the  party  sued.  The  question 
here  is  between  Kirk,  the  holder  of  the  bond,  and 
Robert  Morrow,  his  agent  for  ite  sale  or  collection. 
As  stated  by  Kirk,  the  complainant,  when  he  handed 
the   bond   to   Morrow   to    be   carried    north    for    sale   or 

collection,   he    had    positive   information    that   the    bond 
29 
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was  understood  to  be  stolen  property.  He  had  sent 
a  coupon  uorth  for  collection,  and  it  had  been  re- 
turned   to    him,   with    the    information    that    the     bond 

was  understood  to  have  been  stolen.  Upon  receiving 
this   information    he    enters   into    an     arrangement  with 

Morrow,  who  was  apprized  of  the  information  Kirk 
had  received,  to  take  the  bond  north  for  sale  or  col- 
lection. The  court,  of  equity  is  invoked  by  Kirk  to 
aid  him  in  compelling  Morrow  to  account  to  him  for 
the  value  of  a  bond,  which  both  parties  had  reason 
to  believe  was  stolen  property.  The  statement  of  the 
proposition  at  once  repels  both  Kirk  and  Morrow 
from  a  court  of  equity :  Adams'  Eq.,  45.  Parties 
can  not  involve  themselves  in  such  illegal  transactions 
and  then  expect  to  have  the  aid  of  this  court  in  set- 
tling  the   equities  between   them :     Adams   Eq.,  45. 

Both  bills  are  dismissed.  Complainants  in  the 
original  bill  will  pay  the  costs  of  that  bill,  and  com- 
plainant in   the   cross   bill    the   costs   of   that. 


Paul  Masson  v.  H.  W.  Savan,   Adm'x,  et  ah. 

1.  Chancery  Practice.     Process.     Guardian  and  Ward.     A  regular  guar- 

dian may  defend  for  his  wards  and  may  waive  the  service  of  prooeBB 
upon  them. 
Case  cited :     Cowan  v.  Anderson,  7  Col.,  284. 

2.  Same.    Answer  not  sirpi^d.    It  is  no  ground  of  exception  in  the  Supreme 

Court  to  the  answer  of  the  guardian  that  it  was  not  subscribed  by  him, 
the  certificate  of  the  clerk  showing  that  the  answer  was  "  sworn  to  by 
the  defendants,"  and  no  exception  having  been  taken  in  the  court 
below. 
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3.  Pabol  Contbact  fob  Sale  of  Land.     OompenacUion  to  vendee  for  in^> 

provemenis.  A  parol  contract  for  the  sale  of  land  is  not  void,  but  is 
voidable  at  the  election  of  either  party,  and  upon  the  rescission  thereof 
the  vendee  is  entitled  to  compensation  for  permanent  improvementM, 
upon  the  ground  of  the  subsistence  of  a  valid  contract  when  they  were 
made. 
Cases  cited :  Bhea  v.  AUigon,  3  Head,  176 ;  Roberta  v.  Francis,  2  Heis.,  128. 

4.  Same.    Same.     CompenaaJtvoUj  how  compuled.    The  measure  of  com  i)ensa- 

tion  is  the  enhanced  value  of  the  land  in  the  market,  resulting  from 
the  permanent  improvements,  estimated  as  of  the  time  the  election  to 
avoid  the  contract  was  made.  The  vendee  is  also  entitled  to  be  re- 
imbursed the  taxes  paid  by  him,  but  not  the  insurance,  and  is  cliaige- 
able  with  reasonable  rents. 

6.  Same.  Same.  AdminidrcUor  of  vendor  not  chargeable  with  balance.  The 
vendor  having  died  before  the  parol  contract  was  rescinded,  his  ad > 
ministrator  is  not  chargeable  with  the  balance  due  the  vendee  as  com- 
pensation for  improvements — such  balance  is  merely  a  charge  on  the 
land. 


FROM    KNOX. 


Appeal  from  the  decree  of  the  Chancery  Court, 
July   Term,   1861.       Seth  J.  W.  Luckey,   Ch. 

Jas.   R.  Cocke  for  complainant,  insisted : 

1.  Complainant  has  a  lien  upon  the  house  and 
lot  to  the  full  extent  that  the '  improvements  made  by 
hira  have  enhanced  the  permanent  value  of  the  land : 
citing  Rhea  v.  AUison,  3  Head,  177 ;  Ridley  v. 
MeNairy,  2  Hum.,  174;  Herring  v.  Pollard,  4  Hum., 
362 ;  MaMhews   v.    Davis,   6    Hum.,  324 ;    6   Paige,   390. 

2.  The  regular  guardian  may  waive  process:  citing 
Britain  v.  Cowan,  5  Hum.,  315;  Cowan  v.  Anderson, 
7  Col.,    284,  et   seq. 

3.  The  caption  of  the  answer  shows  that  it  is  the 
answer  of  both  the  minors  and  their  guardian,  and 
the  certificate  of  the  clerk  shows  that  it  was  "sworn 
to   by   the   defendants." 
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W.  P.  Washburn  for  the  administratrix,  insisted: 
that  the  personal  representative  is  not  liable  for  any 
balance  that  may  be  due  the  vendee  for  permanent 
improvements,   and   argued : 

1.  That  although  it  is  well  settled  in  Tennessee 
that  the  vendee,  upon  the  rescission  y  of  a  parol  con- 
tract for  the  sale  of  land,  may,  in  equity,  recover  com- 
pensation  for  permanent  improvements,  yet  such  was 
not  the  case  at  common  law,  and  the  rule  is  not 
recognized  in  most  of  the  States  of  the  Union: 
citing  2  Sto.    Eq.   Ju.,   s.    799,    a:   b. 

2.  In  case  of  a  mortgage  the  heir  may  call 
upon  the  personal  representative  to  redeem,  because 
the  personal  estate  has  had  the  benefit  of  the  money 
borrowed :  1  Wash.  Real.,  566.  And  the  same  prin- 
ciple might  apply  here  if  the  purchase  money  had 
been  paid  by  the  vendee,  and  this  suit  was  for  its 
recovery.  But  the  purchase  money,  it  is  admitted, 
was   never   paid. 

3.  None  of  our  ca«ses  have  gone  further  than  to 
make  such  balance  a  lien  on  the  land:  citing  2  Hum., 
174;  4  Hum.,  362;  6  Hum.,  324.  And  the  lien  is 
given,  not  for  what  the  improvements  cost,  but  for 
the  amount  by  which  the  value  of  the  property  has 
been  enhanced:  citing  MaMheuva  v.  Darns,  6  Ham., 
324. 

Oeoboe  AiSTBBEWB  for  the'  heirs,  insisted : 

1.  If  the  vendor  had  chosen  to  rescind  the  parol 
contract,  equity  would  have  aided  the  vendee,  and  to 
prevent  the   perpetration  of  a    fraud,  would   have  given 
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bim  the  value  of  his  improvements;  but  the  vendee 
himself  having,  in  bad  faith,  elected  to  rescind,  equity 
will  leave  him  to  his  legal  rights :  citing  Hilton  v. 
Duncan^   1  Col.,   313. 

2.  The  complainant,  at  all  events,  can  not  recover 
for  insurance  paid.  A  mortgagee  could  not,  except 
by  special  contract :  citing  1  Hill,  on  Mortg.,  469, 
8.    32. 

3.  He  is  entitled  to  the  amount  that  the  value 
of  the  land  has  been  enhanced  by  the  permanent  im- 
provements, if  to  anything,  and  not  to  the  (!Ost  of 
such   improvements. 

4.  The  administratrix,  and  not  the  heirs,  should 
bear   the   charge. 

5.  And   if   a    sale  of   the    lot    is     ordered,   the   de- 

« 

cree   should    direct    that    the    original    purchase    money 

should   be   first    paid    out    of    the  proceeds,     then    the 

compensation   to .  complainant,     and  any    surplus   to    the 

heirs.        For    if    this    should    not  be     done,    and     the 

property   should    bring    less    than  the    estimated    value 

of   the   improvements   (and   this   is  not  improbable   at  a 

forced   sale),   the   heirs   would   lose  all   their   interest. 

Deaderick,   J.,    being   incompetent,   did   not   sit. 

Nicholson,  Ch.  J.,  delivered  the  opinion  of  the 
court. 

In  May,  1857,  Wm.  Swan  agreed  to  sell  to  Paul 
Masson  a  vacant  lot  in  Knoxville  for  $600.  The 
agreement  was  in  parol,  no  note  given  for  the  pur- 
chase inoney,  and  no  time  fixed  for  its  payment,  and 
no   written   memorandum    of  the   terms   of   sale.      Mas- 
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son  took  possession  of  the  lot,  and  proceeded  to  make 
permanent  improvements  upon  it  by  erecting  buildings 
thereon  for  a  residence.  From  the  26th  of  Decem- 
ber, 1857,  to  the  25th  of  December,  1860,  he  occu- 
pied the  premises  as  a  residence.  No  payment  oa 
the  purchase  money  was  made,  and  no  application  to 
Swan   for  a  title.       Swan   died  in    March,    1859. 

The  bill  was  filed  May  2,  1860,  making  no  ten- 
der  of  purchase  money,  and  asking  for  no  execution 
of  the  contract  by  title  from  the  heirs  of  Swan,  but 
assuming  that  the  contract  was  void  because  not  re- 
duced to  writing,  and  claiming  compensation  for  the 
permanent  improvements  to  the  amount  of  the  en- 
hanced value  of  the  property,  setting  off  against  such 
the  rents,  after  deducting  the  amounts  paid  for  taxes 
and   insurance. 

The  widow  of  Wm.  Swan,  as  his  administratrix, 
and  his  heirs,  were  made  defendants..  The  heirs  an- 
swered— ^those  who  were  adults  answering  for  them- 
selves, and  those  who  were  minors  by  their  regular 
guardian,  the  service  of  process  on  them  being  waived 
by   him. 

By  reference  to  the  Clerk  and  Master  the  amount 
of  the  enhanced  value  of  the  lot  was  ascertained,  to 
which  was  added  the  amount  of  taxes  and  insurance 
paid,  and  from  the  aggregate  sum  the  amount  of  the 
rents  was  deducted.  For  the  balance  a  decree  was 
rendered,  and  an  order  of  sale  of  the  lot  for  its  sat- 
isfaction. 

Both   sides   have   appealed. 

1.     It   is  objected   to   the   decree   below  that  the   re- 
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oord  shows  that  the  minor  defendants  were  not  served 
with  prooess,  and  that  it  does  not  appear  that  the 
answer  put  in  for  them  by  their  regnlar  guardian  was 
sabscribed  and  sworn  to.  The  certificate  of  the  clerk 
shows  that  the  defendants  made  oath  to  the  answer; 
this  was  sufBcient  without  the  signature  of  the  party, 
as  no  exception  was  taken  to  it.  The  case  of  Cbtran 
V.  Anderson,  7  Col.,  284,  determines  that  a  regular 
guardian   may   defend   for   minors   and    waive   proce&s. 

2.  It  is  said  that  there  is  no  equity  in  the  bill, 
and  that  complainant  has  no  right  to  the  aid  of  a 
court  of  equity   to   enable   him   to   rescind   the   contract. 

By  the  recent  decisions  in  this  State,  the  contract 
of  sale  was  not  absolutely  void,  but  voidable  upon  the 
election  of  either  party :  Roberts  v.  Francis,  ^  Heis., 
128.  Swan,  the  vendor,  did  not  elect  to  avoid  the 
contract,  nor  did  his  heirs  after  his  death.  Complain- 
ant made  no  tender  of  the  purchase  money,  and  could 
not  claim  a  title  until  he  had  done  so.  He  rested 
upon  the  parol  contract,  made  the  improvements,  and 
occupied  the  property  as  his  own  *  under  the  parol 
contract  until  May  2nd,  1860,  when  he  elected  to 
avoid  the  contract  and  claim  compensation  for  his  im- 
provements. He  had  the  right  to  make  his  election, 
and  as  the  improvements  were  made  under  a  subsist- 
ing parol  contract,  he  had  the  right  to  come  into  a 
court  of  equity  to  have  his  claim  for  compensiition 
enforced.  The  equity  springs  from  the  fact  that  the 
contract  is  not  void  but  voidable,  and  that  either 
party  has  the  right  to  avoid  it:  Rhea  v.  Allison, 'i 
Head,   176. 
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3.  The  equity  of  complainant  is  the  amount  of 
the  enhancement  of  the  value  of  the  lot  in  market, 
resulting  from  the  permanent  improvements  made  upon 
it ;  this  value  to  be  estimated  at  the  time  he  made 
his  election  to  avoid  the  contract.  The  amounts  ac- 
tually expended  in  making  or  superintending  the  im- 
provements do  not  furnish  the  criteria  for  ascertaining 
the  enhanced  value,  though  they  may  be  looked  to  as 
legitimate   evidence   in    the    investigation. 

But  as  complainant  seeks  the  enforcement  of  an 
equity^  he  is  bound  to  do  equity ;  hence,  he  is  re- 
quired to  account  for  the  benefits  derived  from  the 
use  and  occupation  of  the  property.  As  he  elects  to 
repudiate  the  contract,  and  along  with  it  the  payment 
of  the  purchase  money,  equity  requires  him  to  account 
for   reasonable    rents. 

During  the  occupation  of  the  lot  the  law  imposed 
taxes  on  the  property.  These  were  encumbrances,  for 
the  removal  of  which  he  ought  to  have  credit  upon 
the  amount  of  the  rents.  But  the  insurance  paid 
upon  the  property  stands  on  a  different  footing.  He 
insured  the  property  voluntarily  and  for  his  own  pro- 
tection, and  while  he  was  holding  and  treating  the 
property  as  his  own.  We  see  no  equity  in  allowing 
him  a  credit  for  this  expenditure.  The  balance  due 
to  complainant  will  bear  interest  from  the  filing  of 
the   bill. 

The  only  remaining  question  is  as  to  whether  the 
enhanced  value  should  be  paid  by  the  administrator 
or  the  heirs?  It  can  not  be  regarded  as  a  debt 
against    the    administrator.       The    liability    arose    upon 
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the  election  of  complainant  to  avoid  the  contract,  and 
it  is  a  liability  arising  out  of  no  default  on  the  part 
of  the  intestate  or  his  administratrix.  For  all  we  can 
bee,  the  intestate  was  ready  at  anv  time  to  make  title 
if  compli^inant  had  entitled  himself  to  it  by  tendering 
or  paying  the  purchase  money.  Not  electing  to  do 
this  during  the  lifetime  of  the  intestate,  and  only  mak- 
ing his  election  to  avoid  the  contracjt  after  the  legal 
title  had  descended  to  the  heirs  of  tl^e  intestate,  at 
which  time  his  equitable  claim  for  compensation  came 
into  existence,  we  think  it  clear  that  the  liability 
attaches  to  the  property  itself  out  of  which  it  sprung, 
and  that  it  can  not  be  viewed  as  a  debt  of  the  estate' 
to  be  paid  by  the  administratrix.  The  real  estate  and 
not  the  personal  is  benefitted  by  the  improvement,  and 
equity  necessarily  fixes  the  liability  for  the  benefit  on 
the   real   estate. 

With  the  modifications  indicated,  the  decree  of  the 
(Tiancellor  is  affirmed.  The  heirs  will  have  four 
months  with  which  to  pay  the  amount  ascertained  to 
be  due.  The  clerk  of  this  court  will  make  report 
of  the  amount  due  to  the  present  term.  The  costs 
will    be   paid    by   complainant. 


1 
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Day,  Hoagland  &  Steger  v.  Thomas  G.  Boyd. 

Principal  and  Agent.  Pttyment  to  the  wife  of  an  aitomey.  Ihiriiig  the 
absence  of  an  attorney  from  home  his  wife  received  and  opened  a 
letter  addressed  to  him  containing  a  draft  payable  to  his  order  for  col- 
lection. The  drawee  paid  the  draft  to  the  wife.  It  did  not  appear 
that  the  wife  had  any  general  or  special  authority  to  act  for  her  hus- 
band in  his  profesnional  matters,  but  the  attorney  had  placed  some 
individual  claims  for  collection  in  the  hands  of  the  defendant  and 
instructed  him  to  pay  over  any  moneys  that  should  come  to  his  hands 
for  said  attorney  to  his  wife.  Held^  the  wife  had  no  authority  to  re- 
ceive payment  of  the  draft,  and  the  drawee  was  not  discharged. 


FROM    MONROE. 

Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   September  Term,    1871.       E.   T.    Hall,   J. 

Brown  &  Hicks  for  the  plaintiff ^s  in  error,  in- 
sisted : 

1.  The  Circuit  Judge  erred  in  permitting  the  de- 
fendant to  file  an  afiBdavit  of  denial  of  the  proven 
account   after   the   cause   was   called    for   trial. 

2.  Mrs.  Young  was  not  the  attorney  of  the  plain- 
tiffs,   nor   the   agent   of  their   attorney. 

W.  L.  Harleim  .  contra. 

Sneed,    J.,  delivered   the   opinion   of  the   court. 

The  defendant  was  indebted  to  the  plaintifls  both 
by  note  and  open  account,  and  the  plaintiffs,  who  are 
merchants,  and  residents  of  New  York,  brought  suit 
upon    the     account     before    a    justice    of    the   county    of 
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Monroe,  and  bad  judgment,  from  which  defendant  ap- 
pealed to  the  Circuit  Court.  The  account,  before  its 
transmission  to  the  agent  of  the  plaintiff  for  collec- 
tion, had  been  verified  by  affida^nt,  as  prescribed  by 
our  statute,  and  when  the  case  was  called  in  the  Cir- 
cuit Court,  the  defendant,  by  leave  of  the  court,  filed 
his  own  affidavit  denying  the  justice  of  the  account, 
which  threw  the  onxis  upon  the  plaintiffs  to  prove 
it.  They  thereupon  introduced  the  defendant  as 
a  witness,  who  testified  that  he  had  paid  the  debt, 
and  in  the  manner  following:  The  plaintiffs'  attorney 
had  left  Madisonville,  where  he  had  been  residing,  and 
gone  to  Georgia.  He  left  his  family  in  the  town  of 
Madisonville.  While  the  attorney  was  so  absent,  his 
wife  received  and  opened  a  letter  from  the  plaintiff 
to  her  husband,  containing  a  draft  for  $269.50,  drawn 
by  plaintiffs  on  the  defendant,  and  payable  at  ten 
days  after  sight  to  the  order  of  the  said  attorney. 
The  defendant  states  that  he  first  saw  said  draft,  within 
a  few  days  after  its  date,  in  the  possession  of  the 
wife  of  said  attorney,  and  he  not  long  thereafter  paid 
to  her  the  amount  of  said  draft,  which  embraced  the 
note  and  account,  that  being  his  whole  indebtedness 
to  the  plaintiffs.  In  regard  to  the  authority  of  the 
attorney's  wife  to  receive  said  payment,  the  defendant 
makes  this  statement,  which  is  the  only  evidence  upon 
the  subject  of  the  wife's  agency:  "Before  said  Young, 
the  attorney,  left  the  country,  he  had  placed  some 
claims  in  the  hands  of  witness  for  collection,  and  had 
instructed  witness  to  pay  over  any  moneys  that  might 
come  to   his   hands   for   him   to   his   wife." 
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It  is  a  familiar  doctrine  of  the  law  that  if  a  party 
owes  a  debt,  he  pays  it  at  his  peril  to  any  person 
except  the  creditor  or  his  agent.  If  he  pay  it  to 
an  unauthorized  person  it  is  no  satisfaction,  and  the 
(Ted i tor  may  ignore  such  officious  person  and  proceed 
against  his  debtor  and  enforce  its  collection,  or  he  may 
ratify  the  transaction  and  thereby  release  the  original 
debtor.  If  the  creditor  constitute  an  agent  for  the 
collection  of  the  debt,  and  such  agent  appoint  a  sub- 
agent,  with  the  powers  of  acting  generally  for  the  client 
or  specially  for  the  collection  of  that  particular  debt, 
and  the  debt  is  in  good  faith  paid  to  such  sub-agent, 
this  is  a  discharge  of  the  original  debtor,  and  the 
client  must   look    alone   to    his   attorney    for    satisfaction. 

As  a  general  rule,  the  relation  of  principal  and 
agent  may  as  well  subsist  between  the  husband  and 
wife  as  between  other  parties,  and  the  husband  is 
bound  by  the  acts  and  deolarations  of  the  wife  done 
or  made  while  she  is  acting  as  his  agent:  Torrence  v. 
Graham,  1  Dev.  &  Bat.,  284.  If  the  debtor  hand 
money  to  the  wife  of  an  attorney,  who  is  not  her 
husband^s  agent  to  receive  it,  and  who  merely  promises 
to  hand  it  over  to  the  creditor  or  to  the  husband,  the 
money  does  not  thereby  vest  in  the  creditor  so  as  to 
make  it  his,  and  thereby  discharge  the  debt,  until  he 
is  notified  of  the  transaction  and  agrees  to  adopt  the 
act  of  the  wife,  or  until  the  husband  has  received  it 
as  agent  of  the  creditor:  Sfrayhom  v.  Webb,  2  Jones' 
R.,  199;  Vide  2  Bat.  Dig.,  712, '  952.  And  it  is 
held  that  even  a  payment  to  the  wife  of  the  creditor 
is   not   a   discharge   of  the   debt   unless   she   is  expressly 
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or  impliedly  his  agent:  2  Bouv.  L.  D.,  314;  2  Scott, 
N.  R.,  372;  1  Add.  Peon.,  316;  2  Freera.,  178;  22 
Maine   R.,   355. 

But  it  is  said  that  "the  presumption  of  such  agency 
often  arises  in  the  case  of  a  wife;  or  of  a  domestic  ser- 
vant ;  or  of  a  son  who  has  been  permitted  for  a  consid- 
erable time  to  transact  a  partial  business  for  the  father, 
as  to  sign  bills;  or  when  one  has  been  repeatedly  em- 
ployed to  sign  policies  of  insurance  for  another":  1 
Pars.  Cont.,  48.  It  must,  however,  appear  affirma- 
tively that  the  wife  was  either  authorized  to  act  in 
reference  to  the  particular  transaction,  or  that  some 
general  exercise  of  a  like  agency  had  been  sanctioned 
afhd  adopted  by  the  husband.  In  that  event,  the  act 
of  the  wife  becomes  the  act  of  the  husband,  and  the 
payment  of  the  client's  *  debt  to  her  is  a  payment  to 
the  husband ;  the  original  debtor  is  discharged,  and 
the   client   must   look   to   his   attorney   for   satisfaction. 

It  does  not  appear  in  this  case  that  the  wife  of 
the  attorney  had  any  authority  from  her  husband  to 
collect  the  plaintifls'  debt.  The  authority  vested  in 
her  to  collect  the  private  debts  of  the  husband  does 
not  confer  upon  her  the  right  to  collect  or  control 
the  fiduciary  debts  entrusted  for  collection  to  her  hus- 
band. If  such  general  authority  had  been  exercised 
by  her  by  the  sanction  of  her  husband  as  to  his  client's 
debts,  or  the  special  authority  existed  as  to  this  debt, 
it  must  be  affirmatively  shown,  or  the  original  debtor 
can  not  claim  his  discharge  by  such  payment.  The 
rule  may  operate  harshly  in  special  cases,  but  it  is 
one    of    great    importance,     and     the    courts    have     no 
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power  to  relax  it.  We  think  the  verdict  for  the  de- 
fendant in  this  case  is  without  warrant  of  law  upon 
the  eviden(?e.  The  charge  of  his  Honor  the  Circuit 
Judge  is  not  embodied  in  the  bill  of  exceptions.  We 
are  to  presume  that  the  law  was  correctly  expounded 
to  the  jury,  and  we  reverse  the  judgment  because  the 
authority  of  the  attorney's  wife  to  receive  the  money 
of  the  plaintiffs  does  not  sufficiently  appear  from  the 
evidence. 

Let   the    judgment    be    reversed,    and    a    new   trial 
awarded. 


William  H.   Smith  v.   Anna  Cox. 

1.  Ejectment.     Whai  a  sufficient  description  of  Oui  land  8ued  for.    Land  is 

described  with  convenient  certainty  which  is  represented  as  lying  iii 
the  tenth  civil  district  of  C  county,  Tennessee,  bounded  on  the  north 
by  the  lands  of  A,  on  the  east  by  those  of  B,  on  the  west  by  those  of 
D,  and  the  south  by  the  meanders  of  Clinch  River. 
Cases  cited ;  Loard  v.  PhUip»y  4  Sneed,  566 ;  Brogan  v.  Savage,  6  Sneed, 
689. 

2.  Same.    Estate  claimed.     The    declaration  averred    that  the    plaintiff 

"was  possessed  claiming  in  fee."     HeM^   the   estate   claimed  suf!i> 
cientlv  set  forth. 

• 

S.  Same.  Title  of  defendant.  The  declaration  need  not  set  forth  the  title 
or  claim  under  which  the  defendant  entered  upon  the  land  or  holds 
possession  of  it. 


FROM    CAMPBELL. 


Appeal   in   error   from   th(»   judgment   of   the   Circuit 
Court,  May    Term,    1871.      James    H.    Randolph,  J. 
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Henry  R.  Gibson  for  plaintiff   in  error. 
HouK  &  Adkinb   for  defendant  in   error. 

DeadericK;   J.,  delivered   the    opinion    of  the   court. 

The  plaintiff  in  error  brought  an  action  of  eject- 
ment against  defendant  in  Circuit  Court  of  Campbell 
county. 

The   defendant  demurred   to   the   declaration. 

1.  For  want  of  sufficiently  certain  description  of 
the   land   sued   for. 

2.  For  want  of  averment  of  title  in  plaintiff  to 
the   land   sued   for. 

3.  For  not  avering  by  what  claim  of  right  de- 
fendant entered   upon   the   land. 

The  demurrer  was  sustained  and  judgment  rendered 
against  plaintiff  for  costs,  and  he  appealed  in  error  to 
this  court.  The  Code,  s.  3235,  requires  that  the  de- 
claration shall  specify  the  quantity  of  plaintiff's  estate, 
and  the  extent  of  his  interest  in  the  land,  with  con- 
venient certainty,  by  metes  and  bounds,  or  other  ap- 
propriate descriptions.  So  s.  3247  provides,  correla- 
tively,  that  the  verdict  shall  specify  the  extent  and 
quality  of  plaintiff's  estiite,  and  shall  also  describe  the 
premises  with  reasonable  certainty  by  metes  and  bounds, 
or   other  sufficient   description. 

The  premises  sued  for  are  described  as  "  lying  and 
being  in  the  first  civil  district  of  Campbell  county, 
Tennessee,  and  bounded  on  the  north  by  the  lands 
of  Harvey  G.  Redmour,  on  the  east  by  the  lands  of 
Ahaz    Johnson,    on    the     west    by    the     land     of    Rufus 
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Grant,  and  on  the  south  by  the  meanders  of  dinch 
River,   containing,"  &c. 

Where  all  the  premises  described  in  the  declaration 
are  rec^overed,  the  verdict  is  rendered  for  all  the  land 
described    in   the  declaration. 

If  the  recovery  is  of  less  than  the  whole  declared 
for,  the  verdict  should  describe  by  metes  and  bounds, 
or  other  sufficient  tlescription,  the  part  recovered,  so 
that  possession  can  be  delivered  upon  a  writ  of  pos- 
session. In  4  Sneed,  468,  this  court  held,  where  a 
part  only  of  the  land  sued  for  was  recovered,  the 
verdict  should  describe  it  by  metes  and  bounds,  or 
by  a  reference  to  the  lines  of  other  tracts,  or  by 
natural    or    artificial    objects.       See   also    5    Sneed,   690. 

In  this  case  three  of  the  lines  of  the  premises 
sued  for  are  described  in  the  declaration  by  reference 
to  the  lines  of  other  tracts,  and  the  remaining  line 
by  reference  to  a  natural  object.  We  are  therefore 
of  opinion  that  the  boundaries  of  the  premises  sued 
for  are  described  with  "  convenient  certainty,"  and  may 
be  as  readily  ascertained  as  if  described  by  course 
and   distance. 

The  declaration  avers  that  plaintiff  was  possessed 
of  the  premises,  claiming  in  fee,  and  thus  sufficiently 
sets   forth    the   estate   claimed. 

Nor  is  it  necessary  that  the  declaration  should  aver 
by  what  claim  or  title  the  defendants  entered  upon 
or  hold  possession  of  the  land  sued  for.  It  ia 
sufficient  that  *  the  declaration  charges  that  the  defend- 
ants entered  thereon,  and  unlawfully  withhold  the 
same,   to    plaintifF\^   damage. 


NOVEMBER  1,  1871.  465 


J.  K.  Miller,  Adm'r,  v,  N.  G.  Taylor  at  ah. 


The  jndgment  of  the  Circuit  Court  sustaining  the 
demurrer  was  therefore  erroneous  and  must  be  reversed, 
and  the  cause  will   be  remanded  for  further  proceedings. 


J.  K.  Miller,  Adm'r,  v.  N.  G.  Taylor  el  als. 

Statute  of  Limitation&  Insolvenl  ettates.  A  defendant  to  a  bill  filed 
bj  an  adminietrator  to  settle  an  insolvent  estate,  answered  that  on  a 
day  named  there  had  been  a  final  settlement  of  all  aceountB  between 
himself  and  the  decedent.  Afterwards,  and  more  than  two  years  and 
six  months  from  the  date  at  which  the  statute  began  to  run  in  favor 
of  the  administrator,  the  defendant,  by  permission  of  the  coart, 
amended  his  answer,  claiming  that  large  amounts  were  due  him  as 
of  a  date  prior  to  said  settlement.  Heldf  'the  amendment  did  nr»t 
relate  to  the  filing  of  the  original  answer  and  the  claims  were  barred. 

Cases  cited :    Bodgen  v.  Rodger i,  MS.  Op.,    Jackson,  1871 ;    Martin  v. 
Bhieiwm,  5  Heis.,  60 ;  Grofford  v.  Cothrany  2  Sneed,  495. 


FROM     CARTER. 


Appeal    from   the    decree  of    the     Chancery   Court. 
Barton  for  complainant. 

R.   McFarland  and  R.  McKee  for  N.   G.   Taylor, 
said: 

The    administration    of   insolvent    estates    in    Chan- 
cery is  regulated   by   Code,   s.   2362   to   2397. 

It  may   be   conceded   that  the   statute   of    two  years 

in   favor    of     jiersonal     representatives,    applies    as   well 
30 
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to  insolvent  estates  as  any  other^  and  that  the  filing 
of  an  insolvent  bill  does  not  afiect  this  bar.  This 
is  clearly  to  be  inferred  from  s.  2376  and  2378  of 
the   Code. 

And;  for  sake  of  the  argument,  it  may  be  further 
conceded,  that  upon  the  filing  of  an  insolvent  bill, 
creditors,  not  made  parties  by  name,  and  by  process, 
are  not  parties  to  the  cause  until  they  ^^come  in,^ 
in  the  language  of  the  Ck)de,  and  have  them- 
selves made  parties,  or  until  they  file  their  claims 
with  the  clerk  and  take  his  receipt  as  provided  in 
8.  2378  of  the  Code;  and  further,  that  the  statute  of 
two  years  continues  to  run  against  them  until  one  or 
the   other   is   done. 

But   it   is  denied   that   it   is  absolutely   essential   that 

the  ansiver  be  fled  within  the  two   years  and   six  months 

to     prevent     the     bar,   but,    upon    the   contrary,    if    the 

creditor     becomes  a  party  to   the   record    before   the    bar 
of   the    statute,    then    it   matters    not   when   the    answer 

is   filed,   and   if   further   time   is  given,  this   time    is  not 

to    be   counted,   but    is   simply  to    be   regarded     as   the 

law^s  delay. 

When  time  is  given  to  answer,  the  answer,  when 
filed,  is  in  all  respects  to  have  the  same  effect  as  if 
filed  at  the  time  required  by  law,  otherwise  the  giv- 
ing  of    time   means   nothing. 

Section  2376  of  the  Code,  which  is  relied  upon 
for  the  complainant,  provides  that  "all  creditors  who 
shall  fail  to  bring  suit  for  their  demands,  or  to  come 
in  under  these  proceedings  and  present  their  claims 
within    the    time    prescribed    by   law,   shall    be    forever 
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barred  and  prohibited  from  becoming  paHies  to  such 
proceedings." 

This  was  not  intended  to  apply  to^  nor  can  it 
have  any  effect  upon,  a  person  who  has  already  been 
made  a  party  to  the  cause,  or  has  already  "come  in'' 
and   been   made   a  party. 

It  is  clearly  intended  to  apply  to  those  creditors 
who  are  made  parties  by  name,  but  who  are  called 
upon  and  are  allowed  by  law  to  "come  in"  and  pre- 
sent their  claims   and   be  made  parties.^'       See  s.    2373. 

They  are  required  to  "  come  in"  and  present  their 
claims  and  be  «iade  parties;  that  is,  present  a  pe- 
tition showing  that  they  have  claims  and  be  made 
parties.  This  must  be  done  toithin  the  time  allowed  by 
law,  or  the  claims  filed  with  the  clerk,  as  provided 
in    s.    2378. 

But  there  is  nothing  in  this  to  show  that  the 
answer  must  be  filed  in  any  particular  time;  and,  in 
fact,  it  is  clear  that  those  creditors  who  are  not  speci- 
fically called  upon  to  answer  some  allegation,  need 
not  answer  at  all,  but  may  simply  be  made  a 
party  for  the  purpose  of  proving  their  claim  and 
having  an  account  taken  thereof  and  a  decree  there- 
for:   6.    2373. 

Section  2378  provides  that,  "  to  save  the  operation 
of  the  statute  of  limitations,  any  creditor  may  pre- 
sent his  claims  to  the  Clerk  and  Master  of  the  court 
after  the  bill  is  filed,  as  well  in  vacation  as  in  term 
time,  and  apply  to  become  a  party  to  the  proceeding 
and  the  clerk  shall  give  the  creditor  a  receipt  for 
hi»  claim,  which  presentation  and  application  to  the  cUrky 
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if   done   within   the   time   prescribed    by   law,  shall   pre- 
vent the   operation   of    the   statute   of   limitations/' 

This  is  clearly  applicable  to  those  creditors  not 
made  parties  by  name,  and  is  intended  to  prevent 
them  from  becoming  barred  by  the  expiration  of  the 
time  between  the  filing  of  the  bill  and  the  term  of 
the  court,  which  is  the  only  chance  they  would  have 
to   be   formally   made   parties. 

But  this  does  not  require  them  to  file  an  answer 
setting  up  their  claims  within  the  time  to  prevent 
the  bar;  but  this  mere  application  to  the  clerky  without 
more,  prevents  the  o|Xiration  of  the  statute  after  that 
date;  and  surely  if  they  apply  in  term  time  and  are 
formally  made  parties,   this  vnll  have  an  equal  effect. 

The  case  of  Reid  v.  Huff,  9  Hum.,  345,  is  relied 
upon. 

There  is  nothing  in  that  case  in  conflict  with  the 
views  here  maintained.  That  was  an  insolvent  bill. 
The  bank  of  Tennessee  was  made  a  party,  and  called 
upon  to  answer  distinctly  as  to  the  origin  and  amoant 
of  their  claims.  Instead  of  this  the  bank  filed  a 
paper  purporting  to  be  a  list  of  their  claims,  specify- 
ing four  bills  of  exchange,  but  did  not  even  fUe  the 
biUs  of  exchange  tliemselves. 

The  court  held  that  this  paper  was  not  an  answer 
sufficient  to  establish  the  claims  of  the  bank  without 
more.  That  the  bank  should  have  a/nmoered  and  JUed 
the  biUs  of  exchange. 

The  cause  in  that  case  was  remanded  to  be  prop- 
erly proceeded  with;  and  no  intimation  is  given  that 
the    bank  would   not    be  allowed    to   file    their  answer 
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when   the   cause  should   be  remanded^  or  that  the  statute 
had   barred   them   pending  the   suit. 

It  is  argued  that  in  causes  of  this  character  the 
filing  of  the  answer  is  the  commencement  of  the  suit 
by  the  creditor,  and  that  the  statute  runs  until  this 
18  done;  but  it  was  surely  never  intended  by  the  Leg- 
islature that  each  creditor,  no  matter  how  small  his 
claim,  must  of  necessity  incur  the  expense  of  having 
an  answer  filed  or  lose  his  claim.  This  would  un- 
necessarily encumber  the  record   and  accumulate  expense. 

Section  23712  of  the  Code  provides  that  each  of 
the  creditors  and  others  interested  in  the  estate  mav 
have  himself  made  a  party  to  the  proceeding  in  equity: 
1,  to  prove  his  demand;  2,  to  have  an  account 
thereof;  3,  •  and  a  decree  for  whatever  he  may  be 
entitled  to   receive. 

To  do  this,  it  was  certainly  not  intended  that  they 
should  be  required  to  do  any  thing  more  than 
either  to  have  an  order  made  entering  their  names 
as  parties  of  record,  or  to  file  their  claims  as  pro- 
vided in  s.  23*^8,  and  to  prove  their  claim  upon  •  the 
taking  of   an  account. 

To  require  them  to  raiploy  counsel,  present  a  pe- 
tition to  be  made  a  party,  and  then  file  a  regular 
and  formal  answer,  would  compel  all  creditors  having 
small  claim  to  abandon  them  entirely,  as  the  expense  of 
ollecting   would   be   more   than   the   claim    in  manycases. 

But  assuming,  for  the  argument,  that  in  all  cases 
an  answer  is  necessary,  why  is  the  filing  of  an 
answer  to  have  an  eflect  different  from  any  other 
answer  in   chancery? 
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Section  2363  provides  that  the  proceeding  shall  be 
conducted  upon  equitable  principles,  as  a  creditor's  bill 
against  a  trustee,  according  to  the  rules  and  prineiples 
govemiTig  courts  of   equity. 

The  practice  of  allowing  time  to  answer  is  almost 
universal,  and  certainly  an  answer  filed  by  leave  of 
the  court,  or  by  consent,  after  the  expiration  of  the 
time  allowed  for  .filing  an  answer,  must  have  precisely 
the  same  legal  efiect  as  if  filed  within  the  three  first 
days  of  the  appearance  term.  Ther^  can,  in  the  na- 
ture of  things,  be  no  difierence  as  to  the  legal  effect. 
*  *  *  By  the  original   bill,  the  court 

became  vested  with  the  jurisdiction  to  try  all  matters 
between  the  complainant  and  N.  G.  Taylor;  both  par- 
ties  were   in   court. 

Now,  after  this,  an  amendment  is  made,  praying 
that  the  estate  be  also  administered  as  an  insolvent 
estate.  What  effect  can  this  have  upon  the  deter- 
mination of  the  rights  of  the  parties,  as  to  the  *de- 
fendant,  as  involved  in  the  original  cause,  and  as  also 
involved    by   the    special    prayer  of   the   amended    bill. 

The  litigation  of  these  questions  between  the  com- 
plainant and  N.  G.  Taylor  ^s  prayed  for  in  the  orig- 
inal bill,  so  far  from  being  enjoined  by  the  amended 
bill,  the  amended  bill  specifically  prays  that  all  the  relief 
therein  prayed  for  be  granted,  and  that  all  transactions 
with  N.  G.  Taylor  be  settled;  so  that  the  litigation 
set  on  foot  by  the  original  bill  must  be  prosecuted 
to  a  final  decree  upon  the  rules  of  law  applicable  to 
that  case.  The  administration  of  the  estate  as 
insolvent     does    not     affect    those     questions.       It     only 
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aflects  the  payment  of  the  decree  after  it  is  rendered. 
The  effect  is  precisely  the  same  as  if  the  original  bill, 
as  to  the  matter  twith  N.  G.  Taylor^  had  been  in  a 
different  court,  or  had  been  an  entirely  separate  cause. 
The  filing  of  the  insolvent  bill  does  not  necessarily 
enjoin  such  a  suit:  Code,  2383,  2384;  but  the  same 
is  allowed   to  proceed  to   judgment. 

How  the  filing  of  this  insolvent  bill  is  to  effect 
the  questions  involved  in  the  original  cause;  or  the 
rules  by  which  that  cause  is  to  be  tried,  is  hard  to  con- 
ceive, particularly  when  the  original  cause  is  not  en- 
joined, but  on  the  contrary  an  express  prayer  that 
the  questions  therein  involved  be  settled  according  to 
the   prayer  of   said    bill. 

But  suppose,  for  argument,  that  the  original  bill 
was  entirely  out  of  the  record,  and  we  had  nothing 
but  the  amended  bill.  This  amended  bill  makes  N.  G. 
Taylor  a  party,  and  prays  a  settlement  of  all  accounts. 
Taylor  comes  in,  and  upon  the  record  got  time  to 
answer;  and  this  before  any  question  arises  as  to  the 
statute  of  limitations.  Will  it  be  held  that  the 
time  which  elapses  between  this  and  the  actual  filing 
of  the  answer  is  49  operate  to  bar  him  under  the 
statute? 

On  the  contrary,  is  not  an  answer  filed,  by  leave 
of  the  court  or  by  consent,  after  the  time  for  ans- 
wering has  expired,  to  have  the  same  legal  effect,  so 
fiur  as  the  statute  of  limitations  is  concerned,  as  if 
filed  within  the  three  first  days  of  the  term,  and  is 
there  in  this  respect  any  difference  between  an  ans- 
wer to   an   insolvent   bill   and   any   other? 
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Freeman,  J.,  delivered  the  opinion   of  the  court. 

On  the  9th  of  June,  1866,  Miller,  as  administra- 
tor of  A.  M.  C.  Taylor,  filed  his  original  bill  against 
Virginia  Taylor,  widow  of  A.  M.  C.  Taylor,  deceased, 
and  Mary  Taylor,  minor  heir  of  said  A.  M.  C.  Tay- 
lor, A.  J.  Tipton,  N.  G,  Taylor  et  als.,  creditors  of 
the  estate  of  said  A.  M,  C.  Taylor,  and  creditors 
generally.  The  bill  alleges  that  the  administrator  had 
prepared  an  inventory  of  the  personal  estate  of  his 
intestate;  also  an  account  of  sales  of  personal  property 
sold,  which  had  not  been  presented  to  the  County 
Court  at  that  time;  but  that  on  examination  into  the 
affairs  of  his  intestate,  it  would  be  clear  that  the  per- 
sonal estate  would  not  be  suflRcient,  by  a  large  amonnt, 
to  meet  the  indebtedness,  though  he  was  unable  to 
state,   or  even    approximate,   the  deficiency. 

The  bill  refers  to  several  debts  due  creditors  of 
the  estate;  one,  in  form  of  a  revived  judgment,  on 
which  an  execution  was  expected  to  be  issued,  and 
asks  an  injunction  against  said  judgment,  together  with 
a  general  injunction  against  all  creditors  of  the  estate, 
restraining  them  from  bringing  suits  or  attempting  to 
enforce  the  collection  of  their  claims  until  inrther  or- 
der of  the  court;  and  on  final  hearing  the  court  was 
asked  to  declare  the  rights  of  all  the  parties  to  the 
suit,  and  order  the  sale  of  so  much  of  the  real  es- 
tate as  would  raise  a  fund  sufficient  to  meet  all  the 
just  indebtedness  of  the  estate,  and  make  .«uch  other 
decrees  as  the  circumstances  of  the  case  or  the  intev 
est  of   the   estate   might  demand. 
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This  bill  stat<»s  that  the  administrator  finds  several 
notes  on  N.  G.  Taylor,  a  brother  of  the  deceased, 
among  the  papers  of  the  deceased,  specifying  one  of 
them,  and  says  that  he  is  informed  and  believes  said 
N.  G.  Taylor  will  insist  that,  his  intestate  is  largely 
indebted  to  him  on  settlement,  and  in  support  of  his 
claims  "will  go  far  back  into  the  records  of  the  past, 
and  produce  old  and  musty  notes  and  accounts,  run- 
ning back  almost,  if  not  quite,  to  the  days  of  their 
I  oyhood,  and  of  date  long  antecedent  to  the  date  of 
tJie     notes     referred    to." 

The  bill  then  goes  on  to  suggest  an  argu- 
ment against  the  validity  of  such  claims,  based 
on  the  recognized  shrewdness  and  business  qual- 
ities of  said  X.  G.  Taylor,  and  the  improbability 
of  his  giving  his  note  when  the  pai^y  to  whom  it 
was  given  was  largely  in  his  own  debt.  It  then 
goes  on  to  state,  that  the  complications  of  the  busi- 
ness of  the  administration,  as  indicated  by  the  above, 
and  other  allegations  contained  in  the  bill,  between 
the  intestate's  estate  and  the  said  N.  Q.  Taylor,  spe- 
cially demanded  the  assistance  of  a  court  of  equity,  in 
order  to  a  full  and  fair  settlement  of  the  matters  of 
account  between  them,  and  then  specially  asks  that 
the  court  will  institute  such  proceeding  and  special 
inquiries  ^^  will  compel  the  said  N.  G.  Taylor  to 
make  full  answer  as  to  all  the  transactions  between 
the  parties  since  the  death  of  their  father^  requiring 
him  to  establish  his  statements  by  strict  proof  in  each 
and  every  particular.  Complainant  requires  him  to 
make  a  full   and   fair  statement  and   exhibit  of  all  the 
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many  transactions  between  them^  showing  the  balance 
due   at  each    settlement,   etc. 

This  bill  was  taken  for  confessed,  and,  by  consent 
of  all  parties  and  on  motion  of  complainant's  counsel, 
a  decree  was  made  for  a  general  account  of  the  as- 
sets and  liabilities  of  the  intestate's  estate;  and  it 
was  further  ordered  that  the  Master  shall  *'make  a 
special  report  as  to  the  state  of  the  accounts  between 
the  estate  and  the  said  N.  G.  Taylor,  reference  being 
had  to  the  discovery  sought  in  the  bill  of  complain- 
ant." This  decree  was  made  at  the  December  Special 
Term,    1866. 

It  seems,  however,  that  answers  were  afterwards 
filed  by  the  parties,  except  N.  G.  Taylor,  before  the 
clerk  made  his  report  in  pursuance  of  the  above 
order.  At  the  time  of  the  above  decree  it  was  or- 
dered that  the  Master  advertise  in  the  Jonesborough 
Union  Flag,  a  newspaper  published  in  the  town  of  Jones- 
borough,  Tenn.,  requiring  all  creditors  of  the  estate  to 
file  their  claims  with  the  Master  on  or  before  the 
first   day   of  March,    1867. 

At  the  September  Term,  1866,  before  this,  leave 
had  been  granted  to  complainant  to  file  an  amended 
bill. 

On  the  20th  of  March,  1867,  an  amended  and 
supplemental  bill  was  filed,  which,  among  other  things, 
states  that  the  administrator  had  found  from  the  re- 
ports of  the  Master,  in  pursuance  of  previous  order 
of  the  court,  that  the  estate,  both  real  and  per- 
sonal, would  not  be  sufficient  to  pay  the  debts,  and 
then    says    complainant    is   forced     to   suggest   the   insol- 
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vency  of  the  estate,  and  asks  that  it  may  be  admin- 
istered as  an  insolvent  estate  in  the  Court  of  Chan- 
cery. 

The  bill  states  that  the  creditors  of  the  estate  were 
already  before  the  court  by  the  original  bill,  and 
most  of  them  had  filed  their  claims,  and  that  they 
were  so  numerous  that  it  would  occasion  great  incon- 
venience and  expense  to  have  process  issued  for  them 
on  the  amended  bill,  concluding  by  asking  that  publi- 
cation be  made,  notifying  all  creditors  of  the  estate, 
and  defendants  to  the  original  bill  and  this  amended 
bill,   of  the   filing   of  the   same. 

We  need  not  stop  here  to  point  out  the  irreg- 
ularities in  these  proceedings,  as  all  the  parties  seem 
to  have  waived  them,  and  have  come  in  under  them 
to   prove  their   claims   without   objection. 

N.  G.  Taylor  filed  his  answer,  which  purports  to 
be  an  answer  to  the  original  bill  only,  on  the  30th 
of  April,  1868,  in  which  he  gives  a  history  of  the 
transaction  between  himself  and  deceased  brother  with 
great  particularity,  referring  to  settlements,  with  their 
dates,  reasons  for  making  them,  and  circumstances  at- 
tending them;  explains  the  giving  the  note  for  (600 
as  for  borrowed  money,  when  A.  M.  C.  Taylor  was 
indebted  to  him,  satisfactorily  perhaps,  and  says  that 
on  the  24th  of  September,  1859,  he  succeeded  in  get- 
ting a  settlement  with  his  brother  of  all  matters  un- 
adjusted between  them,  and  that  the  (500  note  was 
reported  lost,  but  was  included  in  that  settlement  and, 
he  thinks,  a   receipt  taken  against  it. 

On   taking  the  account,   filed   March,   1870,  in    pur- 
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8iiance  of  previoas  decree,  N.  G.  Taylor  presented  a 
large  number  of  claims  dated  previous  t'»  the  time  of 
the  alleged  settlemeut  as  given  in  hivS  own  answer, 
to  wit,  September  24th,  1859;  and  it  being  urged 
against  these  claims  that  N.  G.  Taylor  could  not  go 
iiehind  the  date  of  settlement  as  found  in  that  answer 
in  order  to  meet  this,  upon  affidavit  made,  he  was 
allowed  to  file  an  amended  answer,  in  which  he  claims 
tliat  the  statement  in  his  former  answer,  that  the  set- 
tlemeut of  1859  embraced  all  prior  claims,  wa.s  a  mis- 
take, and  goes  on  to  explain  how  the  mistake  occur- 
red. We  may  remark  here,  that  under  the  circum- 
stances of  the  case,  and  the  particularity  and  the  tone 
of  the  charges  in  the  bill,  and  the  like  particularity 
of  the  answer,  as  well  as  the  detail  of  the  circum- 
stances, with  such  minuteness,  said  answer  drawn  by 
the  respondent,  himself  a  lawyer,  that  the  propriety 
of  allowing  this  amended  answer,  to  say  the  least  of 
it,  was  very  doubtful.  However,  that  question  is  not 
before  us  in  the  aspect  of  the  case  as  presented  by 
counsel,   and   we   do   not  decide   on    the   question. 

On  this  state  of  the  case  it  was  heard  at  March 
Term  on  one  point,  and  a  decree  rendered,  which  set- 
tled the  question  as  to  a  large  amount  of  the  claims 
of  N.  G.  Taylor  presented  in  the  amended  answer, 
from    which    he   has  appealed   to  this  court. 

It  seems  that,  in  order  to  raise  the  questton,  as 
we  infer,  by  consent  or  agreement  of  counsel,  a  mo- 
tion was  made  to  take  the  amended  answer  off  the 
file,  upon  the  ground  that  all  the  claims  sought  to 
be    set    up    in    the    same    were    barred    by    the    statute 


NOVEMBER  1,  1871.  477 


J.  K.  MUler,  AdmV,  v.  N.  G.  Taylor  et  a&. 


of  limitations  barring  suits  against  intestate  estates  be- 
fore said  answer   was   filed. 

The  courts  on  this  motion,  held  that  the  cause  was 
then  properly  before  the  court  as  an  insolvent  bill,  and 
that  N.  G.  Taylor,  having  entered  his  appearance  and 
asked  for  time  to  answer,  at  September  Term,  1866, 
could  not  now  avail  himself  of  the  informalities  in 
not  suggesting  the  insolvency  in  the  County  Court,  or  so 
stating  in  the  bill;  and  thereupon  proceeded  to  hold 
that,  as  the  proof  showed  that  letters  of  administration 
were  granted  on  the  7th  of  November,  1865,  and  N. 
G.  Taylor  a  resident  of  the  State,  all  claims  held  by 
him  were  subject  to  be  barred  by  statute  of  two 
years,  and  all  claims  not  put  in  suit  within  two  years 
and  six  months  from  1st  of  January,  1867,  when  stat- 
ute of  limitation  commenced  to  run,  either  in  courts 
of  law  or  presented  and  set  up  in  answer  in  this 
case,  as  provided  by  law,  were  barred ;  and  thereupon 
the  motion  to  take  the  answer  ofiF  the  file  was  al- 
lowed so  far  is  it  set  up  claims  not  asserted  in  origi- 
nal answer.  This  presents  the  main  question  in  this 
case   for    our   decision. 

We  may  remark  here,  before  discussing  the  single 
question  presented  by  this  decree,  that  the  original  bill 
is  one  substantially,  on  the  part  of  the  administrator, 
to  administer  his  trust  under  the  direction  of  the  Court 
of  Chancery — a  jurisdiction  that  has  been  well  settled 
in  England  since  the  reign  of  Charles  II.,  and  is 
known  as  a  bill  of  conformity,  probably,  as  Mr.  Story 
suggests,  because  the  executor  or  adnunistration  in  such 
case   undertakes  to  conform   to   the  decree,  or  the  ered- 
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itors  are  compelled  by  the  decree  to  conform  thereto. 
He  says  they  are  not  to  be  encouraged,  however,  be- 
cause of  the  danger  of  executors  and  administrators 
keeping  creditors  out  of  their  money  longer  than  other- 
wise would  be  the  case.  Such  a  bill,  however,  might 
well  have  been  filed  in  a  Court  of  Chancery  by  the 
administrator  against  all  the  creditors  under  a  long 
train  of  decisions,  extending  from  the  time  of  Lord 
Somers,  in  1697,  down  to  the  present  time.  See 
Story  Eq.  Jurisp.,  vol.  1,  ss.  542,  543,  544,  and  case 
of  Thompson  v.  Brovm,  4  Johns'  Ch.  R.,  619.  In 
this  last  case  Chancellor  Kent  gives  an  exhaustive  re- 
view of  the  authorities  on  the  subject,  and  lays  down 
from  the  authorities  and  decisions  the  correct  practice 
on  such  bills.  Such  bills  may  be  filed  under  these 
decisions  either  by  the  administrator  or  executor,  or 
by  a  creditor;  but  the  practice  seems  to  have  been 
the  same  in  both  cases.  It  will  be  seen  from  the 
authorities  above  referred  to,  however,  that  under  such 
bills  an  injunction  could  not  be  granted  against  cred- 
itors bringing  suits  at  law  on  their  claims  till  after 
an  order  for  an  account  of  assets  and  liabilities  of  the 
estate,  and  was  not  grantable,  as  done  in  this  ease,  * 
on   preliminary   application   to  the   Chancellor. 

Under  the  bill,  in  this  aspect  of  it,  from  the  time 
of  the  decree  ordering  an  account,  this  decree  is  for 
the  benefit  of  all  the  creditors,  and  they  may  all 
come  in  under  it  and  prove  their  claims,  and  all  will 
be  enjoined  from  bringing  suits  elsewhere  in  such 
claims.      See   4  J.   C.   R.,   653, 

We   need   not   farther   allude  at  present  to  the  orig- 
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inal   bill^   or  discuss   its    precise    bearing    on    the   rights 
of  the   parties  in   this   litigation. 

We  proceed  to  the  question  directly  presented  in 
the  decree.  Were  all  claims  not  sued  on  in  a  court 
of  law,  or  presented  by  answer,  in  this  case,  or  filed 
for  allowance  with  the  Clerk  and  Master,  barred  within 
two  years  and  six  months  from  ^^Ist  January,  1867, 
by   the   statute   of  limitations? 

The   question   of    the   bar  of    the    statute    of    limita- 
tions,   in   case   of   claims    against    insolvent    estates,    was 
before   us    in    two   cases   at    the    last    term   at    Jackson. 
In   one,   the  case   of  P.   M.   Rodgers   v.  Rodgers  et   a&., 
it   was  held,   after   thorough    consideration    of   the   ques- 
tion  in   an  opinion   by  Judge  Deaderick,  that  "  the  stat- 
ute  of  limitations  apply   alike   to   the   administration   of 
solvent  and   insolvent  estates."       In  that  case   letters  of 
administration    had  been   granted  July,  1866;    suggestion 
of  the   insolvency   of  the   estate   had    been  made   to   the 
County  Court  at  September  Term,  1866,  and  notice  given, 
under   s.    2330  of  Code,    requiring   all    creditors    to    file 
their  claims   with   the   clerk   before  the    22d  of  January, 
1867.       On   the   29th   of  June,    1868,   the    administrator 
filed   his    bill    in    the    Chancery   Court,    transferring   the 
administration   to   that  court,   enjoining   all    further   pro- 
ceedings    of    the    County    Court.         An     account    was 
ordered    in    the    Chancery    Court,    and    on     taking    the 
account,    George     R.    Brasfield,    administrator,    etc.,    on 
the    21st   of   May,    1869,    filed   a    transcript   of   a   judg- 
ment  obtained    against    complainants'   intestate    in    1861, 
but    was    disallowed     by    the    Master,    which    was    sus- 
tained  by   the   Chancellor,   and    this   court   held   that    he 


480  KNOXVILLE: 


J.  K.  Miller,  Adm'r,  v.  N.  G.  Taylor  ^t  a&. 


was  correct  in  so  doing.  It  does  not  appear  in  the 
opinion  in  that  case  whether  Brasfield  was  made  a 
party    to   the   bill. 

The  same  principle  waa  held  in  the  case  of  Mar^ 
tm,  admW^  v.  Jainen  Blakemore,  adm'r,  5  Heis.^  50. 
In  this  case  thci  creditors  filed  the  bill  transferring  the 
administration   to   the   Chancery   Court. 

Is  there  anything  in  this  case  that  distinguishes  it 
from   the   above   cases? 

We  are  corai>elled  to  assume  that  the  insolvency 
of  the  ■  estate  was  suggested  on  the  filing  of  the 
amended  and  supplemental  bill,  which,  though  called 
and  treated  as  an  amended  and  supplemental  bill,  was 
more  properly  an  original  insolvent  bill,  and  ought  to 
have   been   filed  as  such   in   strictness. 

The  administration  was  granted  7th  November, 
1865;  the  statute  of  limitation  commenced  to  run  on 
the  1st  of  January,  1867,  in  favor  of  the  adminis- 
trator; so  that,  unless  there  is  something  in  the 
former  proceedings  that  took  the  case  out  of  the  prin- 
ciple of  the  above  cases,  the  claim  was  barred,  other 
things   being   out   of  the    way. 

We  held  in  the  two  cases  referred  to,  that  the 
filing  of  the  claim  against  the  estate  was  the  time  at 
which  the  statute  of  limitation  must  be  applied,  and 
if  barred   then,   it   must   be   rejected. 

Now,  admitting  that  in  the  original  litigation  on 
the  original  bill  in  this  case,  the  claims  of  N.  G. 
Taylor  against  the  estate  of  A.  M.  C.  Taylor  were 
involved,  and  that  N.  G.  Taylor  was  so  far  an  actor 
in   said   suit   that  the  claims  then    involved   were   saved 
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firom  the  bar,  as  being  filed  in  time,  or  suit  com- 
meneed  on  them  in  time  (and  we  think  this  the  cor- 
rect view  of  that  proceeding),  still  we  must  look  to 
the  state  of  ihe  pleadings  in  that  suit  to  see  what 
claims  were  being  prosecuted  by  him,  and  there  we 
find  no  claims  that  are  presented  in  his  last  answer. 
On  the  contrary  they  are,  by  the  very  terms  of  that 
answer,  excluded,  and  shut  out  from  being  presented, 
so  that  he  was  compelled  to  make  the  afiidavit  in  the 
record,  and  get  leave  to  file  his  amended  answer  on 
the  24th  of  September,  1870,  in  order  to  have  them 
oefore  the  court,  and  at  issue  as  claims  against  the 
estate. 

We  hold  that  on  well-settled  principles,  repeatedly 
argued  before  this  court,  the  claims  presented  in  this 
answer  can  only  be  considered  in  reference  to  the 
statute  of  limitations,  as  filed  at  the  date  of  filing 
said  answer. 

In  the  case  of  Orofford  v,  Cothran  &  Neil,  2  Sneed, 
495,  in  reference  to  the  effect  of  an  amendment, 
where,  if  allowed  to  relate  back  to  the  time  of  bring- 
ing the  original  suit,  it  would  save  the  bar  of  the 
statute,  this  court  say:  ^'It  may  be  conceded  that  in 
general,  and  for  most  purposes,  the  amendment  in  a 
case  like  the  present  will  relate  back  to  the  day  on 
y/hicd  the  original  process  is  sued  out;  but  this  fiction 
of  relation  can  not  be  allowed  to  obtain  where  it  would 
work  injustice  to  the  opposite  party,  by  taking  from 
him  the  benefit  of  an  existing  legal  defense  to  the 
action.       In   a   case,    therefore,    where    the   time   of  the 

commencement    of   the    action    may    become    important 
31 
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in  reference  to  the  statute  of  limitationB^  or  other 
matters  of  defense^  the  efiect  of  an  amendment 
changing  the  form  of  the  action^  must  be  restricted  to 
the  time  when^  from  the  record^  it  appears  to  have 
been  granted.  From  that  time  only  can  the  plaintiff 
l>e  regarded  as  rightly  in  court."  We  think  Ibis 
principle  sounds  and  if  so^  it  must  apply  with  much 
more  force  where  the  amendment,  as  in  this  caae^  for 
the  first  timC;  presents  a  new  and  distinct  cause  of 
action  or  claim,  and  that  new  claim  is  barred  at  the 
time  of  the  amendment  by  the  statute.  The  simple 
principle  is,  that  a  party  can  not  be  permitted  by  ao 
amendment  to  save  the  bar  of  the  statute  as  against 
his  claim  or  cause  of  action,  as  presented  in  the 
ame tided  claim,  and  that  the  time  of  the  amendment, 
as  to  the  statute  of  limitation,  is  to  be  -considered  as 
commencement  of  the  suit  in  the  form  in  which  it  is 
then  presented  by  the  amended  pleading.  We  think 
the  principle  equally  applicable  to  proceedings  in  courts 
of  chancery   as   at   law. 

We  need  not  in  this  opinion  reply  to  the  able 
and  ingenious  argument  of  counsel  in  favor  of  the 
claim  of  Taylor,  as  we  consider  the  two  manuscript 
cases  referred  to  as  conclusive  of  the  question,  that 
the  filing  of  the  claim,  whether  with  the  clerk  or  by 
answer,  is  the  presentation  for  the  first  time,  in  a 
case  like  the  present,  of  the  claim  of  the  creditor 
for  adjudication;  and  that  when  it  is  so  presented, 
that  all  legal  defenses  may  be  presented  against  it — 
one  of  which  is  the  statute  of  limitations — ^and  the 
bar   of  two   years   and    six    months    having    been  com- 
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plete  in  this  case  before  the  presentation  of  the  claim 
in  the  amended  answer  of  24th  March^  1870^  we  hold 
it  might  well  be  interposed  as  a  defense  to  the  claims 
then   presented. 

This   is   a  conclusion    of  this   question. 
*As   to   the    effect    of    the    statute    of    limitations   of 
six   years   on   oth^r  claims    presented,    we   do   not   think 
the   question   is   presented   in     such   form    in   this  record 
as   that   we   can   properly    decide  it. 

The  decree  of  the  Chancellor  will  be  affirmed  as 
to  the  question  appealed  from,  and  case  remanded  to 
the  Chancery  Court  to  be  further  proceeded  in.  De- 
fendant N.  G.  Taylor  will  pay  the  costs  of  this  court, 
and  of  the  court  below  as  to  the  amended  answer  pre- 
senting these   claims. 


JtTLius   OcHS  et  a/.,  V.  S.  Burger   and   F.   Seibel  v.  eh6i483 

.dll7    106 

W.  G.  Price  et  al. 

1.  Sale,     A  promise  by  a  debtor  to  several    of    his  creditors,  that  if 

they  would  abstain  from  suing,  he  would,  within  a  few  days,  send  a 
specified  stock  of  merchandifie  to  a  named  auctioneer,  to  be  sold  by 
him,  and  the  proceeds  applied  to  the  payment  of  their  claims,  is  not 
a  sale  of  the  goods. 

2.  SamB.     Delivery  to  a  carrier.    The  delivery  of  goods  to  a  common   car- 

rier, consigned  to  the  purchaser,  is,  in  legal  effect,  a  delivery  to  him, 
and  vests  him  with  the  right  of  property  therein. 

Case  cited :  Boyd  v.  Mosely,  2  Swan,  662. 
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8.  Bill  of  Lading.  A  transfer  and  deliyery  of  a  bill  of  lading  is  re- 
garded in  law  as  a  delivery  of  the  property,  and  vests  title  in  the 
transferee. 

CaseM  cited :  Curry  v.  EouUtonef  2  Tenn.,  110;  Kirkman  v.  The  Bank,  2 
Col.,  397-403. 


FROM     KNOX. 


Api)eal    from    the    decree    of    the    Chancery    Court, 

» 

March   Terra,    1871.       O.  P.  Temple,  Chancellor. 

L.  A.  Gratz   for   complainants,   insisted: 

1.  The  promise  of  Price  to  deliver  the  goods  spe- 
cified to  Joseph,  the  auctioneer,  to  be  sold  for  the 
benefit  of  complainants,  in  consideration  of  their  for- 
bearing to  sue,  amounted  to  a  sale  of  the  goods. 
The  legal  title  was  vested  in  Joseph  for  the  benefit 
of  complainants. 

2.  The  circumstances  show  that  Brien  &  Thaxton 
were  not  in  fact  purchasers,  but  took  the  goods  by 
collusion   with   Price. 

No  brief  for  the   defendants  furnished   the   Reporter. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

These  three  causes  were  consolidated  and  heard  to- 
gether, and  decree  rendered  therein  at  the  April  Term, 
1871,  of  the  Chancery  Court  at  Knoxville,  from  which 
all  the  complainants,  and  the  defendants  Brien  & 
Thaxton,   appealed   to   this   court 

Defendant  W.  G.  Price  was  indebted  to  the  sev- 
eral complainants  in  different  sums,  and  about  the  la^t 
of   January,     1866,    proposed    to    them,   if    they   wouhi 
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abstain  from  bringing  suit,  to  send  to  J.  Joseph,  an 
auctioneer  at  Knoxville,  a  stock  of  goods  he  had  in 
Washington  county,  within  twelve  or  fourteen  days, 
to  be  sold  by  Joseph,  and  the  proceeds  to  be  applied 
to   the   payment  of   complainants'    debts. 

Price  represented  that  he  had  $7,000  or  $8,000 
worth  of  goods,  which  he  would  send  for  the  pur- 
}K)ses  stated,  and  the  complainants  accepted  the  propo- 
sition. 

About  two  weeks  after  this  arrangement  was  made, 
complainants  learned  that  Price  had  had  his  goods 
boxed  up,  marked  and  consigned  to  defendants  Brien 
&  Thaxton,  Nashville,  and  that  they  were  on  the 
railroad  in  transitu  to  Nashville,  whereupon  three  bills 
were  severally  filed  by  complainants,  in  the  order  in 
which  they  have  been  stated,  and  part  of  the  goods 
attached   at   Knoxville   and   part  at   Chattanooga. 

In  the  progress  of  the  causes  the  goods  attached 
at  Knoxville  were  sold  by  order  of  the  court,  and 
the  net  proceeds  of  the  sale  are  in  the  custody  of  the 
court.  Those  attached  at  Chattanooga  were  burned 
at  that  place  in  the  burning  of  the  house  in  which 
they  were  stored,  no  inventory  having  been  taken  of 
them. 

Brien  &  Thaxton  claim  that  the  goods  belonged  to 
them,  and  found  their  claim  upon  the  alleged  sale 
and  delivery  in  law  to  pay  a  debt  of  about  $700 
due   to  them. 

On  the  other  hand,  complainants  claim  that  they 
are  entitled  to  the  proceeds  of  the  goods  by  virtue 
of   their  contract    or    agreement    for    their    delivery  to 
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J.  Joseph^  to  be  sold  for  their  benefit,  and  that  the 
pretended  sale  of  the  goods  to  Brien  &  Thaxton  was 
fraudulent^  and  that  they  had  a  right  to  attach  them, 
and  have  the  proceeds  of  their  sale  applied  to  the 
debts  due   them. 

We  are  of  opinion  that  by*  the  agreement  of  Price 
with  the  complainants  to  send  the  goods  to  Joseph  to 
be  sold,  no  title  to  them  passed  to  the  complainants. 
It  was  not  a  sale  of  the  goods,  nor  payment  of  them 
upon  his  indebtedness  to  complainants,  but  a  promise 
that  he  would  send  them  to  Joseph  to  be  sold,  which 
he   failed   to   perform. 

No  steps  were  taken  by  Price  to  fulfill  this 
agreement  with  complainants.  On  the  contrary,  he 
had  the  goods  boxed  up  and  marked  to  Brien  & 
Thaxton,  Nashville,  and  delivered  at  depots  on  the 
railroad  for  transportation  to  them,  and  receipts,  or 
bills  of  lading,  taken  in  the  names  of  the  wagoners 
who  delivered  the  goods  at  the  depots,  on  the  5th, 
6th,  and  8th  of  February,  1866,  and  the  complain- 
ants' first  attachment  bill  was  filed  on  the  15th  of 
February,  1866,  attaching  the  goods  at  Knoxville  and 
Chattanooga,  the  goods  being  then  on  their  way  to 
Brien    &   Thaxton,   Nashville. 

The  answers  of  defendants  Brien  &  Thaxton  to 
the  several  bills  of  complainants,  deny  any  knowledge 
of  the  complainants*  claims  on  Price,  or  of  his  agree- 
ment to  send  the  goods  to  Knoxville  to  be  sold  to 
pay  such  indebtedness,  or  of  any  indebtedness,  of 
Price,  when  they  bought  the  goods  to  pay  their  debt, 
and    further   aver   that   the   several    bills  of    lading  for 
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said  goodR,  which  are  exhibited  with  their  answer, 
were  delivered  to  them  by  Price  before  the  attach- 
ments   were    issued    or    levied   upon   said    goods. 

Although  Price  denies  having  made  any  agreement 
to  ship  his  goods  to  Knoxville  to  be  sold,  it  is  mani- 
fest from  the  proof  that  he  did  make  such  agreement, 
and  acted  in  bad  faith  with  the  complainants,  but 
there  is  no  evidence  in  the  record  that  satisfies  us 
that  Brien  &  Thaxton  had  any  knowledge  of  his  in- 
debtedness,  even  to  complainants,  nor  of  bad  faith  or 
fraud  on  their  part.  It  is  probable  they  apprehended 
that  the  goods  were  the  only  means  Price  had  to  pay 
their  debt,  and  they  agreed  to  buy  them,  and  if  they 
turned  out  to  be  of  greater  value  than  their  debt,  to 
account  for  the  surplus;  if  of  less  value,  to  credit 
their  account    with  such  value. 

It  is  also  in  proof  that  the  bills  of  lading  were 
delivered  to  defendants  Brien  &  Thaxton,  and  most 
probably  before  complainants'  bills  were  filed.  Hight 
states  that  the  sale  of  goods  to  Brien  &  Thaxton 
was  made  about  the  first  of  February,  1866,  and 
Price  states  it  was  made  on  the  second  of  February, 
and  the  last  bill  of  lading  was  dated  a  week  before 
the  first  attachment  issued,  and  both  witnesses  say  they 
were  delivered  before  they  heard  of  any  bill  being 
filed. 

A  transfer  and  delivery  of  a  bill  of  lading  vests 
the  property  in  the  transferee,  being  regarded  in  law 
as  a  constructive  delivery  of  the  property  itself:  1 
Parsons  on  Con.,  485;  2  Parsons  on  Con.,  639;  2 
Tenn.,   110;    2   Col.,   403. 
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So,  also,  if  goods  be  delivered  to  common  carrier, 
marked  to  the  person  to  whom  they  are  to  be  deliv- 
ered, it  is  in  legal  effect  a  delivery  to  the  buyer, 
and  the  property  in  the  goods  becomes  thereby  vested 
in   him:    2   Swan,    662;    Angle   on   Car.,   s.   497. 

We  have  seen  that  the  alleged  sale  to  complainants 
was  not  in  fact  a  sale,  but  a  mere  promise  by  Prioe 
that  he  would  thereafter  forward  the  goods  to  J. 
Joseph,  to  be  sold  by  him  and  pay  the  proceeds  to 
complainants,  and  that  therefore  no  title  to  the  goods 
passed   to   complainants. 

Although  the  purchase  of  the  stock  of  goods  by 
defendants  Brien  &  Thaxton,  without  having  seen  them, 
and  without  knowing  the  amount  of  them  with  any 
degree  of  certainty,  would,  under  other  circumstances, 
excite  suspicion  of  a  fraudulent  design,  yet  the  &ct 
of  Price's  indebtedness  is  satisfactorily  established,  and 
a  sufficient  motive  for  the  purchase  may  be  found  in 
Price's  failing  condition. 

The  decree  of  the  Chancellor  will  be  affirmed,  ex- 
cept as  to  the  adjudication  of  costs  against  defendants 
Brien  &  Thaxton,  and  to  that  extent  it  is  reversed, 
and  the  complainants  will  pay  the  costs  of  their  causes 
heretofore  accrued  in  the  Chancery  Court  and  the  costs 
in  this  court,  and  may  have  a  decree  against  W.  G. 
Price  for  the  Chancery  Court  costs,  and  the  causes 
will  be   remanded   for  further  proceedings. 
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Charles  F.  Rodgers  d  id.   v.  W.  F.  Rodgers  et  cUh. 

1.  Will.  OowtrucUon.  Codicil.  (JnmuUuU'e  legacies,  A  testaior,  after 
making  provision  for  his  mother,  gave  certain  real  estate  to  his 
sisters,  and  the  survivor  of  them,  for  life,  and  directed  that  at  tht- 
death  of  the  survivor  it  should  Ijc  sold,  antl  tlie  prcxxjeds  divide<l 
among  "  my  brothers,  if  living,  and  if  dead,  to  their  children,  iri 
which  I  embrace  the  children  of  my  deceased  brother,  A.  K.  R.  1 
mean  that  the  remainder  shall  go  tMiually  to  all  my  brothers  and  theii 
children  qm  <^  those  tiou-  limng  w*  tfukie  dead''  He  then  directed  that  the 
balance  of  the  money  on  hand,  after  the  payment  of  a  specific  legacy, 
should  be  kepi  at  interest  for  his  mother  and  sisters,  and  "at  their 
death  to  be  divided  as  before  stated  among  my  brothers  and  their 
children ;  and  all  my  other  property  I  give  and  bequeath  to  my  sis- 
ters, with  the  qualification  above  made." 

A  codicil  in  these  words  was  added  : 

"  I  give  and  bequeath  to  each  of  the  children  of  Dr.  A.  R.  R.  or.e 
hundred  dollars,  to  be  paid  out  of  my  estate  as  soon  as  convenient." 

The  will  and  codicil  were  in  the  handwriting  of  the  testator,  ami 
signed  by  him,  but  neither  was  dated.  The  mother  and  sister?  died 
before  the  testator.  Three  brothers  and  the  children  of  a  deceased 
brother  survived  him. 

The  testator,  before  his  death,  became  seriously  offended  with  the 
children  of  the  deceased  brother,  A.  R.  R.,  and  often  said  they  should 
have  no  part  of  his  estate.  In  his  last  sickness  he  directed  his  three 
brothers  "  to  take  the  balance  of  my  property  and  divide  it  between 
you  without  hard  feelings." 

This  "dying  declaration"  was,  after  the  death  of  the  testator,  re- 
duced to  writing,  sworn  to,  and  spread  upon  the  minutes  of  the  County 
Court. 

The  testator  was,  at  the  date  of  his  death,  one  of  the  Chancellors  of 
tlie  State. 

Held^  1.  The  "dying  declarations"  did  not  take  effect  aa  a  nuncupa- 
tive will. 

Code  cited,  s.  2167. 

2.  They  did  not  amount  to  a  revocation  of  his  will,  and  were  not 
intended  to  do  so — the  testator,  as  a  lawyer,  knowing  that  his  written 
will  would  control  his  wishes  thus  verbally  expressed. 

3.  The  codicil  can  not  be  construed  in  the  light  of  the  declaration 
made  by  the  testator,  to  the  effect  that  he  was  displeased  with  the  chU- 
dren  of  his  brother,  A.  R.  R.,  and  did  not  intend  that  they  should 
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flhare  hie  bounty,  because  it  does  not  appear  whether  the  codicil 
written  before  or  after  these  declarations  were  made. 

Case  cited :     Henderson  v.  Vauixy  10  Yerg.,  34. 

4.  Under  the  original  will  the  children  of  A.  R.  Bodgers  would 
have  been  entitled  to  one-fourth  of  the  estate.  The  codicil  is  not  in- 
congistent  with  this  bequent,  does  not  revoke  it,  and  is  not  cumulative, 
but  mu^t  be  construed  as  requiring  that  $100  of  their  respective  shares 
should  be  paid  to  each  of  said  children  in  advance  of  the  general  di- 
vision. The  dispositions  of  a  will  are  not  to  be  disturbed  hy  a  codi- 
cil further  than  is  absolutely  necessary  to  give  effect  to  the  codicil 

Case  cited :     Broum  v.  Camion,  3  Head,  357. 

2.  Chanceky  Practice.  Where  a  cause  is  set  for  hearing  on  biU  and 
answer,  every  allegation  of  fad  is  to  be  taken  as  proven  which  the  re- 
spondent avers  that  he  believes  and  hopes  to  be  able  to  prove. 


PROM    KNOX. 


Appeal   from    the    decree    of   the   Chancery  Court, 
January  Term,   1870.       O.  P.  Temple,   Chancellor. 

T.  R.  CoRNiCK   for  complainants,   insisted: 

1.  The  codicil  did  not  revoke  the  provisions  of  the 
original  will  in  favor  of  the  children  of  A.  R.  Rodgers: 
Brown  v.  Cannon,  3  Head,  355;  1  Jarman,  160; 
Eledf.   on  Wills,   p.  362,   s.  34  and   note. 

2.  The  children  of  the  living  brothers,  as  well  as 
those  of  the  dead  brother,  took  a  vested  interest  equal 
to  that  of  the  brothers  who  survived  the  testator,  the 
whole  constituting  a  class  among  whom  the  estate  is  to 
be  equally  divided:  citing  Longman  v,  Brauyn^  7  Ves., 
124;  2  Jarman  on  Wills,  p.  3.,  s.  4;  Bradley  v. 
Jenkins,  2  Head,  191;  Satterfield  v.  Mayes,  11  Hum., 
58;  Womack  v.  Smith,  11  Hum.,  478;  Bridgeicaier  v. 
Grordon,   2  Sneed,  5;    Hairis  v.  Alderson,  4  Sneed,  250, 
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3.  The  dying  declarations  did  not  take  effect  as  a 
nuncnpative  will,  not  having  been  reduced  to  writing 
in  the  lifetime  of  the  testator,  and  there  being  a  writ- 
ten will:  citing  Code,  s.  2167;  Green  v.  McOracken, 
Peck,  301-7;  AHen  v.  Hoff,  1  Yerg.,  404,  411;  Wood- 
ard  V.  Woodard,  5  Sneed,  52-3.  Besides,  there  was 
no  animus  testandi  nor  rogaJtio  tedium:  citing  Smith  v. 
Thurman,   2    Heis.,  115. 

4.  It  requires  something  more  than  mere  declara- 
tions to  revoke  a  holographic  will:  citing  Marr  v. 
Marr,  2   Head,  309. 

In  the  construction  of  a  will,  the  court  may  look 
to  the  facts  existing  when  the  will  was  written,  and 
not  to  those  occurring  subsequently:  citing  1  Jarmon, 
358,  363,   372. 

W.  P.  Washburn  and  A.  S.  Prosser  for  defend- 
ants,  insisted : 

.  1.  The  cause  was  set  for  hearing  on  the  bill  and 
answer,  and  hence,  every  allegation  of  the  answer, 
whether  responsive  or  in  avoidance,  is  to  be  taken  as 
true:  citing  1  Barb.  Ch.  Pr.,  318;  Brunkerhoff  v. 
Broivn,   7   Johns'  Ch.,    222. 

•  2.  The  presumption  that  the  bequests  in  a  codicil 
are  cumulative  is  very  slight,  and  may  be  rebutted  by 
slight  circumstances:  citing  5  Vesey,  381-384;  1  Jar- 
man   on  Wills,   160;    3   Head,   355, 

3.  And  in  such  case  parol  proof  may  be  intro- 
duced to  show  the  intent  with  which  the  codicil  was 
added;  and  if  it  shall  appear  that  the  provisions  in 
the   codicil    were    intended    as    a    substitute    for     those 
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made  in   the  will,  the  latter  are  revoked,  although  there 
are    no   "revocatory    words ^':     1   Lomax.    Ex^rs,    50. 

4.  In  doubtful  cases  the  situation  and  circumstances 
of  the  parties  should  be  taken  into  consideration  in 
<letcrmining  the  intent  of  the  testator:  citing:  Hender- 
Hon  V.  Vaulx,  10  Yerg.,  30;  2  Williams  on  Ex'rs, 
1111,    1112;    Wigram    on    Wills,   prop.    5,    13. 

5.  The  proper  construction  of  the  original  will  is 
that  the  children  of  any  deceased  brother  should  as  a 
class   take   as    their   father  would   have    done    if    living. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

This  bill  was  filed  to  have  a  construction  of  the 
will  of  Samuel  R.  Rodgers,  who  died  in  Knox  coimty 
in  1866.  Many  years  before  his  death  he  had  writ- 
ten his  will  and  signed  it,  and  at  a  later  jieriod, 
probably,  he  had  written  and  signed  a  codicil  to  his 
will,  but  no  date  is  given  in  either  the  will  or  cod- 
icil, and  it  is  only  from  extraneous  facts  that  any  ap- 
proximation to  the  date  of  either  can  be  made.  In 
the  construction,  however,  the  date  is  not  a  very  ma- 
terial  fact. 

The  will  and  codicil  being  both  in  the  handwriting 
of  the  testator,  without  witnesses,  and  found  among 
his  valuable  papers,  were  admitted  to  record  under  the 
provisions  of  the  law  as  to  the  probate  and  recording 
of  such  wills.  He  made  provision  for  his  mother  and 
two  sisters,  all  of  whom  died  before  he  did.  He  de- 
vised real  estate  which  he  had  disposed  of  before  his 
death.       He    had    three    living    brothers    and    one    who 
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was  dead^  having  four  children  at  the  time  of  tes- 
tator's death. 

The  main  question  in  the  case  arose  between  the 
three  brothers,  who  were  living  at  testator's  death,  and 
the   children   of  his   deceased   brother. 

After  making  provision  for  his  mother  and  sisters, 
testator  devised  his  two  houses  and  lots  to  his  two 
sisters  during  their  natural  lives,  and  to  the  survivor 
of  them,  and  "at  their  death  said  real  property  to  be 
sold,  and  the  proceeds  to  be  divided  among  my  broth- 
ers, if  living,  and  if  dead,  to  their  children,  in  which 
I  embrace  the  children  of  my  deceased  brother,  Alex- 
ander Rodgers.  I  mean  that  the  remainder  shall  go 
equally  to  all  my  brothers  and  their  children,  as  of 
those  now    living   as   those   dead." 

He  gives  a  legacy  of  five  hundred  dollars  to  his 
niece,  Virginia  Rodgers,  "to  be  paid  out  of  any  money 
on  hand;  the  balance  of  money  on  hand  is  to  be 
kept  at  interest  for  my  mother  and  sisters,  and  at 
their  death  to  be  divided  as  before  stated  among  my 
brothers  and  their  children."  He  then  concludes: 
"And  all  my  other  property  I  give  and  bequeath  to 
my  sisters,  with  the  qualifications  above  made."  At 
the  bottom  of  the  will,  after  his  signature,  the  testator 
added   the   following: 

"I  give  and  bequeath  to  each  of  the  children  of 
Dr.  A.  R.  Rodgers  one  hundred  dollars,  to  be  paid 
out  of  my  estate  as  soon  as  convenient,"  which  was 
signed  and  sealed,  but  without  date. 

Complainants  are  the  children  of  Dr.  A.  R.  Rod- 
gers,  and   they  claim   that   under  the   will   they  are  en- 
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titled  to  one-fourth  of  the  estate  of  the  testator,  and  in 
addition  thereto,  they  claim  the  J 100  each.  The  three 
brothers,  or  their  children,  claim  that  the  codicil  to 
the  will  revokes  that  portion  thereof  which  gives  to 
A.  R.  Rodgers'  children  an  equal  share  of  the  estate, 
and  that  they   are   only  entitled   to  the   flOO  each. 

This  statement  of  their  respective  claims  presents  the 
first  question  for  determination.  Two  of  the  brothers 
of  Sam.  R.  Rodgers,  viz.,  Wm.  Rodgers  and  Thomas 
Rodgers,  were  living  when  the  bill  was  filed — the 
other  being  then  dead.  Wm.  and  Thos.  Rodgers  an- 
swer the  bill,  and  admit  most  of  the  allegations  as  to 
the  making  of  the  will  and  codicil,  the  death  of  tes- 
tator's mother  and  sisters,  and  the  provisions  of  the 
wnll  and  codicil,  and  ask  their  construction  by  the 
conrt.  They  say  that  the  $100  has  been  paid  to 
each  of  the  children  of  A.  R.  Rodgers,  and  that  the 
payments  were  made  under  the  belief  that  this  was  all 
to  which  they  were  entitled.  They  stated  that  being 
oC  opinion  that  the  estate,  after  the  specific  legacies 
were  satisfied,  was  to  be  equally  divided  among  the 
three  brothers.  They  entered  into  an  agreement  to 
tliat  effect,  and  settled  among  themselves  without  for- 
mally  executing  the  will   according   to  its   provisions. 

They  give  their  reasons  for  believing  that  the  tes- 
tator changed  his  purpose  as  to  giving  the  children 
of  A.  R.  Rodgers  an  equal  fourth  of  his  estate. 
They  say  that  he  was  an  ardent  and  enthusiastic 
Union  man  during  the  war,  and  that  he  was  offended 
with  A.  R.  Rodgers'  children  because  they  wer(?  rebels, 
and  on  that  account  he  determined,  and  so    frequently 
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sBLid,  that  they  should  have  none  of  his  property. 
They  also  rely  on  the  dying  declarations  of  the  tes- 
tator, which  were  written  down  by  one  of  the  de- 
fendants four  days  after  his  death,  and  procured  to 
be  spread  upon  the  minutes  of  the  County  Court, 
which  statement  is  sworn  to  as  being  true.  By  this 
statement  testator  directed  his  three  brothers,  who 
were  all  present,  how  he  wanted  his  property  to  b<» 
disposed  of,  and  after  specifying  certain  articles  of 
property  and  telling  who  should  have  them,  he  added: 
"I  wish  you,"  addressing  Thomas  Rodgers,  John  Rod- 
gers  and  Wm.  Rodgers,  "to  take  the  balance  of  my 
property  and  divide  it  between  you  without  hard 
feelings." 

Defendants  rely  on  these  declarations  of  the  testa- 
tor as  evidence  that  he  had  changed  his  purpose  in 
regard  to  giving  the  children  of  his  brother  A.  R. 
Rodgers  an  equal  share  of  his  estate,  and  as  indica- 
ting that  it  was  his  intention,  by  his  codicil,  to  revoke 
so    much    of   his   will   as    had   given    them    such   share. 

The  parties  went  to  trial  on  bill  and  answer,  and 
according  to  a  well  settled  rule  of  chancery  pleading 
and  practice,  "the  answer  is  to  be  considered  true  in 
all  points,  and  when  the  defendant  states  that  he  belives 
and  hopes  to  be  able  to  prove  such  and  such  matters, 
they  are  considered  as  proved":  Brinkerhoff  v.  Brmcn, 
7  John.  C.  R.,  222.  It  is  not  meant  by  this  rule 
that  the  legal  deductions  insisted  on  in  the  answer  are 
to  be  considered  as  true,  but  only  such  matters  of 
fact  as  are  stated  in  the  answer  by  way  of  defense, 
or   evidence   of   the   equity   set   forth    in    the   bill. 
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In  the  present  case  it  is  to  be  considered  as  trae 
that  the  testator  expressed  himself  as  dissatisfied  with 
the  children  of  his  brother,  A.  R.  Rodgers,  because 
of  their  being  considered  rebels,  and  that  he  expresed 
his  determination  that  thev  should  share  none  of  his 
bounty.  It  is  also  to  be  considered  as  true,  that  on 
his  death-bed  he  made  declarations  which  indicated 
that  he  wanted  his  property  divided  among  his  three 
brothers,  and  that  he  indicated  no  purpose  that  A.  R. 
Rodgers'   children   should   have   any   portion. 

But  notwithstanding  this  change  in  his  purpose  as 
to  A.  R.  Rodgers'  children,  and  notwithstanding  his 
perfect  right,  for  the  reasons  assigned,  or  for  any 
others,  to  revoke  his  former  action  on  the  subject, 
yet  he  did  not  carry  out  his  new  purpose  by  destroy- 
ing his  old  will  or  by  making  a  new  one,  but  after 
his  death,  his  old  will  was  found  among  his  valuable 
papers,  and  has  been  set  up,  and  recorded  as  the  legal 
disposition  of  his  property.  It  is  clear,  therefore, 
that  the  matters  set  up  in  the  answers  do  not  in  law 
amount  to  a  revocation  of  the  original  will.  Nor  is 
it  contended  that  the  dying  declarations  of  the  testa- 
tor constituted  a  nuncupative  will,  which  could  operate 
as  a  revocation  of  the  written  will.  It  was  not  re- 
duced to  writing  in  the  life-time  of  the  testator  and 
read   over    to    and    approved    by   him:     Code,   s.    2167. 

But  it  is  said  that  in  ascertaining  the  intention  of 
the  testator,  the  matters  stated  in  the  answer,  and 
which  indicate  the  change  in  testator's  feelings  towards 
complainants,  may  be  considered  in  determining  the 
proper   construction   of    the   codicil.       It  is   well    settled 
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that  in  doubtfiil  cases^  it  is  proper  to  look  into  the 
situation  and  circumstances  of  the  parties,  iu  order  to 
ascertain  the  intention:  Hendersoiii  v.  Tardy,  10  Yerg. 
34.  It  is  proper  also  to  search  for  the  intention  oi' 
the  testator,  by  examining  and  collating  other  clauses, 
as  well   as  that  immediately   under  consideration. 

In  the  original  will,  the  testator  expressly  embraces 
the  children  of  his  brother  Alexander,  as  equally  ob- 
jects of  his  bounty  with  his  other  three  brothers. 
The  second  shows  that  his  brother  Alexander  had  died 
in  1846,  leaving  four  children  in  the  State  of  Ala- 
bama, three  daughters  and  one  son.  His  other  three 
brothers  were  living  in  his  neighborhood,  as  we  may 
infer  from  the  record.  At  the  time  of  writing  his 
will  he  had  no  preferences,  but  desired  them  all  to 
share  equally.  Afterwards,  (but  when,  it  does  not  ap- 
pear) he  adds  to  his  will,  "  I  give  and  bequeath  to 
each  of  the  children  of  Dr.  A.  R.  Rodgers  J 100,  to 
be   p>aid   out  of   my   estate   as  soon   as   convenient.'^ 

It  is  argued  that,  viewed  in  the  light  of  the  mat- 
ters stated  in  making  this  addition  to  his  will,  testa- 
tor was  carrying  out  the  purpose  indicated  by  the  de- 
clarations of  his  dissatisfaction  with  complainants  be- 
cause of  their  politics.  But  there  are  two  difficulties 
in  the  way  of  this  inference.  First,  respondents  say*in 
their  answer  that  'Hhe  testator,  who  was  an  ardent 
and  unflinching  Union  man,  frequently  expressed  his 
determination  to  do  nothing  for  (to  use  his  own  ex- 
pression) his  rebel  kin,  and  often  alluded  to  the 
fact    that   the   sons  of   the   said   Alexander   were    rebels, 

and    several   of    them    in    the   rebel     army."       But  ac- 
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cording  to^  the  record,  Alexander  Rodgers  had  but  one 
son,  and  his  other  children  were  daughters.  It  is 
scarcely  to  be  supposed  that  expressions  like  these 
could  have  been  made  seriously  and  deliberately,  as 
indicating  any  fixed  purpose  to  cut  off  his  dead  brotlH 
er^s  daughters,  because  they  were  rebels  or  had  a  rebel 
brother.  But  in  the  second  place,  it  is  not  known 
at  what  time  testator  made  the  addition  to  the  will. 
If  we  knew  that  it  was  made  after  he  had  become 
estranged  from  complainants  on  account  of  tiieir  poli* 
tics,  it  might  be  argued  that  he  meant  by  the  codicil 
to  indicate  that  change  in  his  feelings  and  purposes. 
But  until  we  are  informed  as  to  the  surrounding  cir- 
cumstances existing  at  the  time  he  wrote  his  codicil, 
we  can  not  assume  that  it  was  written  after  fche  ex* 
pressions  of  dissatisfaction  detailed  in  the  answers. 
Nor  are  we  able  to  draw  any  assistance,  in  collecting 
the  meaning  of  the  codicil,  from  testator's  dying  de- 
clarations. The  codicil  had  been  written  before  these 
declarations  were  made,  and  we  can  not  doubt,  if  the 
testator  was  then  in  his  proper  mind,  that  he  must 
have  known  that  he  had  a  will  among  his  valuable 
papers,  which  would  control  the  distribution  of  his 
estate,  notwithstanding  the  verbal  wishes  he  was  ex- 
pressing. He  had  but  to  have  his  will  looked  up 
and  destroyed  and  another  prepared,  to  have  his 
wishes  carried  out.  We  can  not  doubt  that  the  tes> 
tator,  being  then  one  of  the  chancellors  of  the  Stats, 
understood  these  matters  perfectly.  The  fact  that  he  was 
content  to  make  declarations  without  doing  more^  in  our 
view,   detracts  greatly  from   the  weight  of  this  evidence. 
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We  are  reduced  then  to  the  necessity  of  relying 
upon  the  language  of  the  will,  and  of  the  codicil,  in 
determining  the  testator's  intention.  There  is  no  am- 
biguity in  the  language  of  the  codicil,  when  consid- 
ered by  itself.  It  is  a  plain,  clear  expression  of  the 
testator's  intention  to  give  to  each  of  A.  R.  Rodgers' 
children  $100,  and  they  are  to  have  the  money  ax 
soon  as  convenient.  These  latter  words  al'e  significant. 
These  absent  children  of  his  deceased  brother  are  not 
only  to  have  this  amount,  but  he  is  so  solicitous 
about  them  that  he  directs  it  to  be  paid  over  promptly. 
By  the  will,  these  children  were  to  have  an  equal 
share,  but  they  could  not  receive  it  until  after  the 
death  of  the  testator's  mother  and  sisters.  By  the 
codicil,  they  were  not  to  wait  for  these  events,  but 
to  have  $100  each  as  soon  as  convenient.  Was  the 
codicil  intended  by  the  testator  to  be  a  revocation 
of,  or  substitute  for,  the  bequest  in  the  will,  or 
as  cumulative  to  that  bequest,  or  as  only  a  rep- 
etition thereof  pro  ianto  f  In  regard  to  the  ques- 
tion of  the  codicil  being  a  revocation  of  the  be- 
quest in  the  will,  the  rule,  as  stated  by  Mr.  Jarmau, 
vol.  1,  p.  160,  and  approved  by  this  court  in  Brovm  v. 
dmnon^  3  Head,  357,  is,  "not  to  disturb  the  dispo- 
sitions of  the  will  further  than  is  absolutely  necessary 
for  the  purpose  of  giving  effect  to  the  codicil."  In 
the  present  case,  it  is  not  necessary  to  disturb  the 
general  bequest  in  the ,  will  to  the  children  of  A.  R. 
Rodgers  in  order  to  give  effect  to  the  special  bequest 
in  the  codicil.  There  is  no  real  conflict  between  the 
^ill   and   the   codicil,   and   therefore   the   bequest  in   the 
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codicil  was  not  intended  ajs  a  revocation  of^  or  substi- 
tute for^  the  bequest  in  the  will.  But  the  question 
next  arises,  was  it  intended  to  be  cumulative  to  tlie 
lioquest  in  the  will,  or  only  a  repetition  of  it  pro 
tanto  f  Mr.  Redfield,  vol.  2,  p.  508,  says :  "  When 
the  legacies  are  not  of  the  same  amount,  or  not 
given  in  the  same  instrument — one  being  given  in  the 
will  and  the  other  in  the  codicil,  or  both  given  in 
different  codicils — the  presumption  is  they  were  in- 
trended  to  be  cumulative,  and  the  legatee  will  be  en- 
titled to  both,  unless  there  is  some  competent  ground 
to  infer  a  different  intent  on  the  part  of  the  testator." 
The  difficulty  is  in  fixing  upon  some  definite  rule  for 
determining  the  quantum  of  evidence  which  will  suf- 
fice to  rebut  the  primary  presumption  in  such  cases. 
Mr.  Redfield  says,  on  p.  510:  "Although  the  general 
presumption  that  the  gifts  were  intended  to  be  cumu- 
lative will  prevail  in  the  absence  of  all  grounds  of 
contrary  presumption,  it  is  evident  that  slight  evidence 
of  a  contrary  purpose  in  the  mind  of  the  testator  will 
induce  the  court  to  adopt  such  a  conclusion.  And 
some  of  the  more  recent  cases  seem  to  incline  to  the 
conclusion  that  the  mere  repetition  of  the  legacies  be- 
fore given  in  the  will  or  codicil,  in  an  additional 
codicil,  ought  not,  in  itself  alone,  to  form  any  suffi- 
cient ground   to   allow   both." 

It  is  competent,  by  extrinsic  evidence,  to  show  the 
condition  and  circumstances  of  the  testator  and  bis 
family,  and  those  in  position  to  expect  his  bounty,  or 
named  in  his  will;  but  not  to  give  direct  evidence 
by   means   of  declarations   oi"    the   testator,   or   by   proof 
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of  his  conduct,  to  show  in  what  sense  he  intended 
the  words  of  his  will  to  be  received:  2  Redf.  Wills, 
514.  The  result  of  all  the  authorities  may  be  stated 
to  be,  that  notwithstanding  all  the  nice  distinctions 
which  have  been  taken  by  the  courts  on  the  subject, 
wo  must  come  at  last  to  the  plain  (common  sense 
question,  what  was  the  intention  of  the  testator,  as 
indicated  by  his  language,  viewed  in  the  light  of  sur- 
rounding circumstances:  Jones  v.  Creveling,  4  Harri- 
son,   127. 

We  start  out  with  the  presumption  that  the  tes- 
tator intended  by  the  bequest  of  JlOO  each  *to  his 
brother  Alexander's  children,  that  this  bequest  should 
be  cumulative.  Viewing  his  language  used  in  his 
will  and  his  codicil  in  the  light  of  surrounding  cir- 
cumstances, is  this  presumption  rebutted?  By  the  lan- 
guage of  the  will,  testator  plainly  intended  the  chil- 
dren of  his  brother  Alexander  to  have  an  equal  share 
of  his  estate;  and  by  the  language  of  his  codicil  he 
intended  them  to  have  J 100  each,  to  be  paid  as  soon 
as  convenient.  When  we  look  to  the  surrounding 
circumstances,  we  see  that  when  the  will  was  written 
testator's  mother  and  sisters  were  living;  that  they 
were  to  have  the  use  of  his  property  while  they  lived, 
and  that  the  division,  in  which  his  brother  Alexan- 
der's children  were  to  have  an  equal  share,  was  not 
to  take  place  until  after  the  death  of  his  mother  and 
sisters.  Whether  the  codicil  was  written  before  or 
after  the  death  of  his  mother  and  sisters  we  can  not 
tell,  as  it  has  no  date.  But  as  there  is  nothing  in- 
dicating the   precise  time    of   the  writing  of  either  the 
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will  or  the  codicil,  we  must  look  to  the  language  of 
the  codicil  to  see  if  there  are  any  words  there  en- 
abling us  to  determine  whether  it  was  written  before 
or  after  the  death  of  testator's  mother  and  sisters. 
The  language  is,  that  he  wants  the  $100  paid  to  his 
brother  Alexander's  children  "as  soon  as  convenient/* 
These  latter  words  seem  to  indic-ate  that  he  did  not 
wish  this  bequest  to  await  the  general  division,  which 
was  not  to  take  place  /until  the  death  of  his  mother 
and  sisters.  Hence,  we  infer  that  when  the  codicil 
was  written  testator's  mother  and  sisters  were  living. 
In  this  fact  we  discover  a  reason  for  making  the 
codicil.  His  brother  Alexander  had  died,  leaving 
children.  Testator  did  not  desire  them  to  be  delayed 
until  the  general  division,  as  their  situation  as  pinors 
might  require  earlier  assistance.  Hence,  we  infer  that 
the  codicil  was  intended  to  enable  these  children  to 
anticipate  $100  each  of  their  share  of  his  estate  by 
receiving  that  amount  immediately  after  his  death,  and 
not  to  have  to  wait  until  after  the  dei\th  of  his 
mother  and  sisters.  We  arrive  at  this  conclusion  be- 
cause we  see  nothing  in  the  will  indicating  a  purpose 
to  depart  from  the  rule  of  equality  of  division  ex- 
pressly laid  down  in  his  will,  and  nothing  in  the  sur- 
rounding circumstances  which  indicates  any  such  change 
in   his  original    purpose. 

As  to  the  clauses  in  the  will  itself,  of  which  a 
construction  is  sought,  we  are  satisfied  that  the  Chan- 
cellor has  given  to  them  their  proper  interpretation. 
The  testator  meant  that  his  property  was  to  be 
divided     equally    among    his    living    brothers    and    the 
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children  of  his  deceased  brother,  or  brothers — the  chil* 
dren  of  each  of  his  deceased  brothers  to  take  one 
share,  equal  to  the  shares,  respectively,  of  the  living 
brothers. 

The  decree  of  the  Chancellor  dismissing  the  bill 
will  be  reversed,  and  a  decree  rendered  here  declaring 
the  rights  of  the  parties.  The  cause  will  be  re- 
manded for  further  proceedings.  The  costs  of  this 
court   will   be  paid   by    defendants. 


Peter  Kt^epper  v.  George  R.  PowBiiU 

1.  Chakcery  Pleading.     Attachment.     Plea  in  abalemenf..     Complainant 

charged  that  "defendant  is  not  an  inhabitant  of  Tennefwee,  but  has 
BO  abflconded  and  concealed  himself  that  the  ordinary  process  of  law 
can  not  be  nerved  on  him."  Defendant  pleaded  in  abatement  "  that 
he  departed  from  the  State  of  Tennessee  for  a  temporary  pur|x>fie  only, 
and  with  the  intention  of  returning,  and  that  he  is  not  a  non-resideDt 
of  the  State  of  Tennessee  and  was  not  when  the  bill  was  filed,  within 
the  intendment  and  meaninK  of  the  attachment  laws;  *  *  that  he 
is  not  absconding  or  concealing  himself,  and  was  not  when  the  bill 
was  filed,  within  the  intendment  and  meaning  of  the  attachment  laws/' 
HbU^  a  good  plea. 

2.  Ohaxceby  Pbactice.     Hm  in  abatement.    A  plea  in  abatement  may 

properly  be  verified  by  the  oath  of  an  agent,  and  the  fact  of  the  agency 
need  not  be  stated  on  the  face  of  the  plea. 
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3.  Same.    Same,     Question  of  sufficiency^  how  teased.     The  qneetion  of  the 

sufficiency  of  a  plea  is  regularly  raised  by  setting  it  down  for  aign- 
nient.  It  is  irregular  to  demur,  fiat  this  is  matter  of  form  and  not 
of  substance. 

4.  Same.    Same,     A  plea  in  abatement  is  not  waived  by  the  filing  of  an 

answer  and  a  cross-bill  for  a  discovery,  after  ike  plea  has  been  ooemdei. 


FROM    HAWKINS. 


Appeal  from  the  decree  of  the  Chancery  Court, 
September   Term,    1868.       S.   J.    W.    Luckey,   Ch. 

Barton   for    complainant,   insisted: 

1.  The  plea  was  properly  overruled.  It  avers,  as 
a  conclusion  of  law,  that  the  defendant  was  not  a 
non-resident  within  the  meaning  of  the  attachment 
laws,  and  neither  gives  the  date  of  his  leaving  nor 
of  his  return  to  the  State,  nor  other  facts  necessary 
to  sustain  the  conclusion:  citing  1  Chitt.  PI,  216,  217; 
Story's   Eq.   PI.,   ss.    665,    666. 

2.  The  plea  is  not  verified  by  the  oath  of  the  de- 
fendant, his  agent  or  attorney:  Code,  s.  2901 ;  History 
of  Lawsuit,  s.  186;  Bank  of  Tennessee  v.  Jones,  1 
Swan,   391. 

3.  The  defendants  answered  to  the  merits,  and  filed 
a  cross-bill  raising  diflFerent  issues  from  those  raised 
by  the  original  bill,  and  thereby  waived  the  objection 
to  the  jurisdiction  of  the  court  presented  by  his  plea: 
citing   Drake   on    Attach.,   s.   406. 

Jas.  T.  Shields  for  defendant,  insisted: 
1.    The    plea    in    abatement    was    properly  verified. 
The   fact  that   the  person   swearing    to    the  plea  is  the 
agent  of  the   defendant    need    not    appear    on  the  fiioe 
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of  the  plea.  In  the  case  of  The  Bank  of  Tennessee 
V.  JoneSy  1  Swan,  391,  the  plea  was  held  bad,  not  be- 
cause the  fact  of  agency  did  not  appear,  but  because 
it  was  verified  by  a  third  j>erHon  "  to  the  best  of  his 
knowledge  and  belief/^  The  affidavit  in  the  present 
case  is  positive  and  direc^t:  See  Guyer  v.  Cox,  1 
Tenn.,    184. 

2.  The  plea  is  good  in  substance:  citing  Drake 
on  Attach.,  pp.  48,  69,  398;  2  Sneed,  203,  420;  3 
Sneed,   536. 

3.  The  whole  proceeding  with  regard  to  the  plea 
was  irregular  and  anomalous.  There  is  no  precedent 
of  a  demurrer  to  a  plea  in  chancery:  citing  Adams' 
Eq.,  p.  620;  Story's  Eq.  PL,  s.  697:  1  DaniePs  Cb. 
Pr.,    712;    Story's   Eq.    PI.,   s.    450. 

4.  The  filing  of  the  answer  did  not  v/aive  the 
plea:   citing   Peck,   159,  161;    1    Meigs'   Dig.,  4. 

NisT^iON,  J.,  being  incompetent,   did   not  flit. 

Freeman,  J.,  delivered  the  opinion  of  the   court. 

The  main  question  presented  in  this  case  is  one 
arising  on  a  plea  in  abatement  filed  by  the  defend 
ant.  The  bill  is  an  original  attachment  bill,  and  as 
cause  for  the  attachmant  alleges  that  "complainant  is 
informed,  and  so  charges,  that  the  defendant  is  not 
an  inhabitant  of  Tennessee,  but  has  so  absconded  and 
concealed  himself  that  the  ordinary  process  of  law  can 
not  be   served  on   him." 

The  plea  of  defendant  is,  "that  he  departed  from 
the   State   of  Tennessee    for    a   temporary   purpose   only, 
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aad  with  t^e  intention  of  returning^  and  that  he  is 
not  a  non-resident  of  the  State  of  Tennessee^  and  was 
not  when  the  bill  was  filed,  within  the  intendment 
:ind  meaning  of  the  attachment  laws;"  and  also,  "that 
he  is  not  absconding  or  concealing  himself,  and  was 
not  when  the  bill  was  filed,  within  the  intendment 
and   meaning   of  the   attachment   laws." 

Complainant  did  not  pursue  the  regular  and  es- 
tablished practice  in  such  case,  and  set  the  plea  down 
for  argument,  for  insufficiency,  but  filed  a  special  de- 
murrer to  the  plea.  While  this  was  irregular,  and  a 
mode  of  raising  the  question,  as  far  as  we  can  find, 
unknown  to  our  practice,  yet  as  we  have  said  in  an- 
other case,  such  a  demurrer  may  be  treated  ajs  setting 
the  plea  down  for  argument;  at  any  rate,  it  is  but 
an   error   in   form,    not   in    substance. 

Treating  it  as  raising  the  question  of  the  suffi- 
ciency of  the  plea  as  a  defense  to  the  bill,  we  ex- 
amine  that  question : 

The  allegation  of  the  bill,  that  the  "defendant  is  not 
an  inhabitant  of  the  State,"  substantially  charges  the  fact 
of  non-residence  as  one  ground  for  the  attachment. 
The  plea  presents  a  distinct  issue  on  that  question, 
"that  he  is  not  a  non-resident  of  the  State  of  Ten- 
nessee." It  is  true  it  introduces  this  allegation,  by 
the  statement  that  he  departed  from  the  State  tempo- 
rarily, and  with  the  intention  of  returning;  but  this 
may  be  well  treated  as  surplusage,  and  even  if  not  so 
treated,  could  not  vitiate  the  plea,  for  if  the  party 
had  left  the  State  temporarily,  and  with  the  intention 
of   returning^   and   was   not  a   non-resident  of  the   State 


NOVEMBER  1,  1871.  507 


Peter  pepper  «.  George  B.  Powell. 


a?  alleged,  it  would  certainly  present  a  state  of  facts, 
if  not  disproven,  which  would  defeat  the  attachment. 
In  a  word,  if  the  facts  are  as  alleged  in  the  plea, 
then  the  cause  of  attachment  does  not  exist;  and  if  it 
does  not  exist,  then  the  attachment  was  wrongfully 
issued.  We  think  there  can  be  no  question  but  that 
the  plea  tendered  a  direct  traverse  of  the  cause  of 
attachment   as   alleged,   based   on    non-residence. 

As  to  the  other  cause — absconding  and  concealing 
himself — we  think  the  plea  well  tenders  an  issue  on 
that  question.  It  is,  ''that  he  is  not  absconding  or 
concealing  himself,  and  was  not  when  the  bill  was 
filed,  within  the  intendment  and  meaning  of  the  at- 
tachment laws.'  Admitting  this  fact  to  be  true,  then 
this  cause  of  attachment  would  have  no  existence  in 
fact,  and  the  attachment  would  he  improperly  issued. 
The  plea  traverses  distinctly,  and  tenders  a  denial  of 
the  allegation  of  complainant's  bill  on  this  subject,  and 
puts   him   to   the   proof  of  his   allegations  so   made. 

We  therefore  hold  the  Chancellor  erred  in  holding 
the  matter  of  said  plea  to  be  bad,  and  no  defense, 
and  that  he  should  have  required  the  complainant  to 
take  issue  on  the  plea,  so  far  as  this  aspect  of  it 
goes. 

It  is  insisted,  however,  that  the  plea  is  not  prop- 
erly verified.  It  is  sworn  to  by  Eliza  R.  Powell, 
but  the  fact  is  not  stated  in  the  aflSdavit,  nor  ap|)ended 
to  the  name,  that  she  is  agent  of  defendant.  We 
do  not  think  this  objection  well  taken.  While  pleas 
may  be  sworn  to  by  the  party  himself,  his  agent  or 
attorney,   we  do   not    know  of   any  rule   requiring    the 
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fact  of  agency  to  be  stated  in  the  affidavit.  We  see  the 
fact  that  the  party  has  done  that  for  another  that  an 
agent  might  well  do^  and  as  he  has  assumed  to  act 
i\s  agent  in  the  stead  of  that  other,  we  can  see  no 
good  reason  why  the  complainant  shall  object,  while 
the  party  for  whom  the  act  was  done  does  not  repu- 
diate, but,  on  the  contrary,  adopts  it.  The  essential 
requirement  of  the  law  is  that  the  truth  of  the  plea 
shall  be  verified  by  some  one  who  is  willing  to  swear 
that   it   is  true. 

In  this  view  of  the  case,  the  decree  of  the  Chan- 
cellor must  be  reversed  and  the  cause  remanded  for 
an  issue  on  the  plea  as  tendered.  Complainant  will 
pay  the  costs  of  this  court  and  of  the  court  below, 
from  the  time  of  overruling  the  plea,  so  far  as  his 
own    bill    is   concerned. 

Defendant  has,  however,  filed  a  cross-bill  in  this 
case,  and  it  is  insisted  that  this  is  a  waiver  of  all 
objections  to  the  correctness  of  grounds  of  attachment  in 
original  bill.  We  do  not  think  so,  as  it  is  only  for 
discovery  of  the  fact  as  to  whether  the  note  was  not 
given  for  Confederate  money.  We  need  not  decide 
on  the  merits  of  the  cross-bill,  as  the  cause  must  go 
back   to   be   tried   on   the   issues  tendered   by   the   pleas. 


A  petition  for  a  rehearing  having  been  filed  in 
this  case  on  the  10th  day  of  November,  1871,  Free- 
man, J.,   delivered   the   following   opinion: 

A   petition   for   rehearing  is    presented    in   this  case. 

The   point   of   error    insisted   on   in   the    petition   is, 
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that  "by  the  Code,  where  there  is  no  demurrer  to  the 
bill,  the  Chancery  Court  is  required  to  decide  upon 
the    merits,   although   the   suit   is    for  a   legal   demand." 

While  this  is  true,  it  can  only  apply  in  a  case  whei-e 
the  defect  appears  on  the  face  of  the  bill.  If  the 
bill  is  not  demurable  on  its  face,  advantage  may  be 
taken  of  the  matter  of  defense  by  way  of  plea.  It 
is  provided  expressly  by  sec.  4384  that  defense  to 
bills  may  be  made  by  the  plea  in  abatement,  by 
motion  to  dismiss,  by  demurrer,  by  plea  in  bar,  by 
answer,   and    by   cross-bill. 

It  is  insisted,  however,  that  as  Powell  was  alleged 
to  be  a  non-resident,  publication  was  had,  and  that  he 
appeared  and  answered  and  filed  a  cross-bill,  and  has 
thereby  waived  the  objection  to  the  jurisdiction.  This 
would  be  so,  if  he  had  not  first  interposed  his  plea. 
This  plea  was  demurred  to,  and  the  plea  overruled  by 
the  court,  so  that  he  was  deprived  of  the  benefit  of 
its  matter  as  a  defense.  It  is  provided  by  the  Code, 
s.  4395,  that  upon  a  plea  overruled,  the  defendant  shall 
answer  the  allegations  of  the  bill.  This  he  has  done; 
but  surely  he  can  not  be  held  to  have  waived  his 
other  defense  by  plea,  when  it  had  been  overruled 
by  the  court,  and  he  compelled  to  answer,  or  have 
the  bill  taken  for  confessed.  He  can  not  be  held 
bound  to  rest  his  case  alone  on  the  question  of  whether 
the  Chancellor  erred  in  overruling  his  plea.  He  was 
bound  to  answer,  and  his  having  done  so  can  not  be 
held  to  waive  the  previous  defense,  or  cure  the  erro- 
neous   action   of   the   court  on   such   defense. 

It  is  then   insisted,  the   attachment  may   be  quashed 


610  KNOXVILLE: 


Peter  Klepper  ».  George  R.  PowelL 


and  yet  the  court  retain  jurisdiction  of  the  person. 
We  have  not  adjudicated  upon  the  effect  of  the  plea 
being  sustained  by  the  court,  when  the  issue  is  tried. 
That  question  is  not  before  us.  We  only  hold  that 
the  plea  is  good,  and  remand  the  cause,  that  it  may 
be  prosecuted  in  accordance  with  the  rights  of  the 
parties,  and  that  the  defendant  may  have  a  chance  to  make 
good  his  defense  on  these  pleas.  If  the  complain- 
ant has  wrongfully  commenced  his  attachment  bill 
against  him,  then  he  must  take  the  consequences. 
We   can   not  aid   him. 

It  is  then  claimed  that  it  is  well  settled  that 
an  answer  overrules  a  plea  in  abatement.  This 
may  w^l  be  so,  where  both  are  filed  at  the  same 
time,  or  answer  filed  after  the  plea,  the  plea  re- 
maining undisposed  of;  but  here  the  court  had  over- 
ruled the  plea,  so  that  it  was  disposed  of  and  out  of 
the  way  when  the  answer  was  filed,  and  therefore 
could  not  be  overruled  by  it.  Further,  the  answer 
can  not  be  held  to  cure  the  error  of  the  court,  and 
overrule  his  decree.  We  must  hold  this,  if  we  yield 
to  the  view   presented  by   petition. 

It  is  argued  that  the  attachment  is  twofold  in  its 
character,  the  one  to  bring  the  party  into  court  and 
the  other  to  fix  a  lien  on  property.  That  is  so  in 
most  cases,  but  here  it  is  the  original  process,  and 
the  bill  a  pure  attachment  bill,  the  court  having 
no  jurisdiction  of  the  subject-matter,  except  on  the 
ground  of  non-residence,  or  absconding  of  the  party. 
The  fact  of  such  non-residence  is  alleged  in  the  bill, 
and  denied  by'  the  plea,  and  the  defendant  thus  raised 
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the  question  of  jurisdiction  by  plea  in  abatement^  which 
the  court  erroneously  overruled.  As  he  was  entitled  to 
raise  the  question  by  plea,  has  done  so,  but  been  de- 
prived of  its  benefits  by  the  action  of  the  court,  that 
error  must  be  rectified  and  the  case  put  back  in  such 
condition  that  he  may  stand  precisely  where  he  stood 
when   it   was   committed. 

This  is  not  a  case  in  which  the  bill  is  filed  to 
set  aside  a  fraudulent  conveyance,  where,  if  the  con- 
veyance is  not  found  fraudulent  the  court  shall  give 
judgment  for  the  debt,  but  is  a  (^ase  under  s.  3461 
of  the  Code,  providing  "that  any  person  may  also  sue 
out  an  attachment  in  the  Chancery  Court,  upon  debts 
or  demands  of  purely  legal  nature,  except  causes  of 
action  in  torts,  without  first  having  recovered  a  judg- 
ment at  law,  whenever  the  amount  in  controversy  is 
sufficient  to  give  the  court  jurisdiction.  This  section 
is  under  the  general  attachment  law,  and  the  juris- 
diction is  given  solely  to  sue  out  an  attachment,  on 
stating  the  grounds  given  in  the  statute.  If  such 
grounds  do  not  exist,  he  has  no  right  to  sue  in  chan- 
cery. They  are  put  in  iasue  by  the  plea  in  this 
case,  and   must  be   tried   on  this  issue   and    determined. 

We  adhere  to  the  opinion  previously  announced  in 
this  case,   and   dismiss  the   petition   for  rehearing. 
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1.  Widow.     Dissent  frmn  lier  kuiiband's  will,     A  widow  failing  to  dissent 

from  her  hufiband's  will  within  the  time  prcBcribed  by  the  statute  is 
conchwively  presumed  to  have  elected  to  take  under  the  will. 

Cases  cited :  Maio^ie,  adnii'j  v.  Jfo/ws,  8  Hum.,  579,  680 ;  McQung 
V.  Siu:ed,  3  Head,  224;  MrDanH  v.  Douglas,  6  Hum.,  229;  Gupfm  v. 
Chiptiyti,  3  Head,  488. 

2.  Same,    ikime.    The  application  of  this  rule  would  not  be  prevented  by 

the  fact  that  one  of  the  executors  of  the  will,  an  eminent  lawyer,  had 
advised  her  that  she  had  two  years  within  which  to  make  the  election, 
and  tliat  she  had  not  been  informed  of  the  mistake  until  after  the 
lapse  of  more  than  a  year  from  the  date  of  the  probation  of  the  will. 
No  fraud  having  been  charged  or  suggested,  the  maxim  {gnontTdia  legis 
n^minem  exeumt  would  apply. 

Case  cited  and  distinguished  :    Smart  v.  Walerkouse,  10  Yerg.,  94, 

3.  Same.    Scime.    Nor  would  she  be  relieved  from  the  operation  of  the 

statute  by  the  fact,  that  by  the  events  of  the  war  the  provision  made 
for  her  in  the  will  had  been  rendered  wholly  disproportionate  to  the 
value  of  the  estate  of  her  husband. 

4.  Semble.    That  even  if  the  execut<>r  had  fraudulently  deceived  her  as 

to  the  time  within  which  she  might  make  her  election,  still,  if  in  fact 
she  was  fully  advised  of  the  condition  of  the  estate,  and  did  elect  to 
take  under  the  will,  such  fraudulent  advice  would  not  prevent  the 
operation  of  the  statute.  G^urts  of  equity  relieve  only  against  frand 
which  is  operative. 

Case*  cited :  Gunninghoja  v.  Skidds,  4  Hay,  44,  48;  Ourmingham  v. 
E  <€•  a:  R.  R.  O).,  2  Head,  29 ;  Wliison  v.  Gray,  3  Head,  441 ;  Union 
Bank  v.  Osborne,  4  Hum.,  413. 

5.  Same.    Statute  of  LiinUations,    Sec.  2404  of  the  Code  is  not  a  statute  of 

limitations,  and  is  not  affected  by  the  Schedule  to  the  Constitution 
of  1865. 


FROM    HAWKINS. 


Appeal    from    the    decree    of    the    Chancery    Court, 
May   Term,    1871.       H.  C.  Smith,   Chancellor. 
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Babton  for  complainants^  insisted : 
1.  Complainant  having  been  prevented  from  dissenting 
within  the  time  prescribed^  in  consequence  of  a  state- 
ment made  by  the  executor^  a  lawyer^  is  entitled  Ut 
relief  in  equity.  She  has  been  deprived  of  her  right 
under  circumstances  which  the  law  would  regard  as 
constituting  fraud,  although  there  was  no  malus  dolus: 
citing  Smart   v.    Waterhouse,   10  Yerg.,   94. 

2.  The  acceptance  of  a  share  of  the  notes  by  the 
complainant  did  not  amount  to  an  election  to  take 
under  the  will.  A  distribution  was  not  authorized 
by  the  will^  and  besides  she  acted  under  the  advice 
of  the  executor:  citing  Williama  v.  Oray,  1  Col.,  108; 
1  Le^d.  Cas.  Eq.,  302,  320,  321,  and  authorities  cited 
in   note   to   StreatfiM   v.  Streatfidd. 

Charles  R.  Vance    for    complainants,    insisted : 

1.  Sec.  2404  of  the  Code  is  a  statute  of  limita- 
tions, and  was  suspended  by  the  Schedule  of  the  Con- 
stitution of  1865. 

2.  An  election  made  in  ignorance  of  the  facts  is 
not  binding,  and  an  election  is  not  presumed  unless 
actually  intended :     Stor.   Eq.,  Jur.,   ss.    1097,   1098. 

James  T.  Shields  for  defendants,   insisted : 

1.  The  widow's  right  to  dower  is,  under  our  law, 
absolute  only  in  the  event  of  the  death  of  her  hus- 
band intestate.  If  the  husband  leaves  a  will,  then 
her  right  to  dower  is  conditioned  upon  her  dissenting 
within   a  year:     Code,  ss.    2404,   2398. 

2.  Even   if  the   executor  misinformed  her  as   to  the 

time   within   which    she   might   dissent,  still,  with   knowl- 
33 
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edge  of  her  right  to  disBent,  and  of  the  condition  of 
the  estate^  she  elected  to  take  under  the  will^  she  was 
not  therefore  injured   by  the  act  of  the  executor. 

3.  The  choice,  when  made,  was  moat  wise,  tnit 
was   rendered   unfortunate   by   matters  ex  post  facto. 

4.  Under  the  English  law  the  wife's  right  to 
dower  is  indefeasible,  and  hence  under  that  law  no 
case  for  an  election  arises  upon  a  will,  unless  the  in- 
tent be  obvious  that  the  provision  made  for  the  wife 
is  in  lieu  of  dower.  The  English  decisions  with  re- 
gard to  elections  can  not  therefore  aid  us.  As  to 
what  is  an   election,  see   Story's  Eq.  J.,  s.   1097. 

5.'  If  the  executor  did  mislead  the  complainant,  she 
ascertained  soon  afterwards  from  her  own  counsel  that 
he  was  mistaken,  and  then  delayed  for  three  years. 
She  should  not  be  permitted  now  to  dissent,  the  pol- 
icy of  the  law  requiring  that  the  estates  of  decedents 
should   be   promptly   settled. 

6.  Sec.  2404  of  the  Code  is  not  a  statute  of  lim- 
itations; but  if  it  were,  the  Schedule  of  the  Constitu- 
tion of  1865,  so  far  as  it  undertakes  to  deprive  a 
party  of  the  right  to  plead  the  bar  which  had  occur- 
red before  said  Schedule  was  adopted,  is  unconstita- 
tional   and  void 

Freemak,  J.,  delivered  the  opinion  of  the  court 

The  bill  in  this  case  is  filed  by  Anne  P.  Phif^pfl^ 
then  widow  of  Joshua  Phipps,  but  who  has  since  in- 
termarried with  Calvin  Waterbury,  claiming  dower  in 
the  lands  of  her  late  husband,  and  her  distribative 
share  of  his  personalty,  on  the  assumption  that  she  was 
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entitled    to     this    relief   by  *  having    dissented    from    his 
wiU. 

The  husband,  Joshua  Phipps,  died  in  July,  1861, 
after  making  his  will,  which  was  duly  probated  at 
August  Term,  1861,  of  the  County  Court  of  Hawkins 
county,  at  Rogersville.  By  said  will,  Joseph  B.  Heis- 
kell,  Frank  L.  Pbipps,  and  Robert  G.  Netherlan<! 
were  appointed  executors,  and  entered  upon  their  duties 
as  such   on    probate  of  the  will. 

At  June  Term,  1866,  of  the  County  Court  of 
Hawkins  county,  the  said  Anne  Phipps,  in  open  court, 
entered  her  dissent  to  her  husband^s  will,  as  she  al- 
leges in  her  bill. 

The  bill  excuses,  and  seeks  to  avoid  the  fact  of 
fiiilure  to  dissent  from  the  will  of  her  husband  as  re- 
quired by  law,  in  a  series  of  allegations,  which  are 
in   substance  as   follows: 

1.  She  says  that,  in  the  first  place,  she  was 
informed  by  Joseph  B.  Heiskell,  one  of  the  executors, 
that  the  law  allowed  her  two  years  in  which  to  enter 
her  dissent,  and  never  had  any  other  or  different  in- 
formation  till   after  a   year  had   expired. 

2.  That  she  verbally  applied  to  the  executors  for 
information,  and  they  failed  fully  to  disclose  to  her 
the  condition  of  her  husband's  estate;  yet,  as  she  says, 
there  was  no  fraudulent  purpose  in  withholding  this 
information. 

3.  The  civil  war  in  the  country  had  the  efiect 
to  suspend  almost  entirely  judicial  proceedings  in 
the  courts,  and  rendered  it  unsafe  for  most  per- 
sons,    especially     females,     to    leave     their     homes     for 
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any  considerable  length  of  time^  and  that  it  had 
only  been  very  recently  the  courts  were  open  in  Haw- 
kins county.  She  states  that  she  lived  almost  alone^ 
and  about  twenty  miles  from  Rogersville,  the  county 
seat,  and  that  there  were  roaming  bands  of  guerrillas 
and  straggling  squads  of  soldiers  going  through  the 
country,  so  that  to  have  left  her  home  at  that  period 
would  have  been  to  leave  it  exposed  to  robbery  and 
pillage. 

4.  She  says :  "  In  consequence  of  the  losses  sus- 
tained by  the  emancipation  of  slaves,  and  by  the 
plundering  of  soldiers,  the  provisions  made  by  said 
last  will  and  testament  for  your  oratrix  are  greatly 
disproportionate  to  the  value  of  the  estate,  and  she 
has  been  reluctanJUy  constrained  by  the  force  of  circum- 
stances beyond  her  control  to  resort  to  her  legal  right 
of  dissenting   from   the   will." 

She  then  goes  on  to  insist  that  the  section  of  Code, 
2404,  is  a  statute  of  limitations,  and  suspended  by  the 
Schedule  of  1865  and  statute  of  that  vear  on  the  sub- 
ject. 

The  executors  and  legatees  of  Joshua  Phipps  are 
made  parties  to  this  bill,  and  required  to  answer  the 
same  on  oath;  and,  in  conclusion,  she  prays  that 
dower  may  be  assigned  complainant  out  of  all  the  lands 
of  her  deceased  husband,  and  damages  for  detention 
of  same;  that  an  account  be  taken  of  the  estate,  and 
an  allowance  be  made  for  her  year's  support  and  of 
her  family,  and  she  have  articles  exempt  from  execu- 
tion, and  for  a  child's  part  of  the  entire  personal  es- 
tate, including    the    negroes    on    hand   at  death   of   tes- 
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tator^  and  a  child^s  part  of  such  negroes;  and  an  ac- 
count of  all  the  assets  in  hands  of  executors,  or  might 
have  'come  into  their  hands  with  reasonable  diligence, 
and    for   general   relief. 

The  two  acting  executors,  Netherland  and  Prank 
Phipps,  answer  this  bill,  with  the  wife  of  Netherland, 
who  was  a  daughter  of  Joshua  Phipps,  together  witli 
Clay  and  wife,  also  legatees  under  the  will — Heiskell 
having   ceased   to   act   as   executor. 

The  executors  admit  they  had  qualified  and  proven 
the  will  as  charged,  of  which  the  complainant  had 
notices  that  the  more  important  part  of  the  business 
of  the  trust  had  long  since  been  settled  and  adjusted, 
and  that  the  complainant  had  formally  dissented  from 
the  will  in  June,  1866,  but  utterly  deny  the  validity 
of  such  proceeding.  They  then  go  on  to  deny  that 
then»  was  any  impediment,  in  law  or  in  fact,  to  pre- 
vent complainant  from  dissenting  from  the  will  of 
her  husband  within  the  one  year  after  its  probate. 
This   denial    is   made   in   most   jwsitive   and    unequivocal 

terms. 

They   say,   as   to   the   charge  that   Heiskell    had   told 

her  that  she  had  two  years  in  which  to  dissent;  that 
said  Heiskell  was  well  learned  in  the  law  and  famil- 
iar with  the  provisions  of  the  statute,  uniformly  accu- 
rate and  careful  in  giving  advice,  and  entertained  the 
highest  regard  for  complainant,  ardently  desiring  to 
promote  her  interest,  and  was  her  legal  and  confiden- 
tial adviser  and  friend — for  these  reasons  it  is,  they 
claim,  "they  are  warranted  in  denying  that  Heiskell 
told   her  she  had   the   two   years   in  which   to  dissent;" 
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though   they  admit  complainant  ^^  now/'  lliat  is  at   filing 
the   bill,   may   have  some   such   impression. 

The  respondents  positively  deny  that  they  at  aay 
time  refused  or  neglected  to  give  complainant  any  in- 
formation whatever  as  to  the  condition  of  the  estate. 
On  the  contrary,  they  say,  all  matters  connected  with 
the  estate,  its  value,  kind,  nature  and  condition,  were 
fully  discussed  with  her,  and  other  parties  in  interest; 
that  a  full  and  complete  inventory  was  made  under 
her  immediate  inspection  and  with  her  assistance,  a 
copy  of  which  they  believe  was  furnished  her.  They 
allege,  that  so  far  from  being  ignorant  of  the  con- 
dition of  the  estate,  she  was  fully  informed  of  the 
items  and  minutise  of  the  business,  and  they  file  with 
their  answer  a  paper,  evidencing  a  settlement  between 
executors  and  complainant,  signed  by  them  all,  Jan- 
uary 24,  1862,  which  they  insist  shows  her  familiarity 
with  all  the  details  of  the  estate.  This  paper  shows 
a  division  among  the  legatees  of  the  notes,  bonds  and 
judgments  belonging  to  the  estate,  between  the  parties 
entitled  under  the  will,  assigning  an  ascertained  share 
to  each,  and  is  alleged  in  answer  to  have  been  a  divis- 
ion of  all  the  property  of  that  description,  except  an 
amount  supposed  to  be  sufficient  to  pay  the  debts  and 
expenses  of  settlement  of  the  estate.  They  say  at 
this  time  Heiskell  waj3  present  and  explained  to  com- 
plainant the  whole  matter,  which  she  fully  understood, 
as  she  was  very  capable  of  doing.  It  may  be  re- 
marked here,  that  the  will  disposed  of  specifically  all 
the  estate  of  Joshua  Phipps  to  his  wife  and  children, 
with   great    particularity,    except   one    mare   and    perhaps 
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a  part  of  a  wagon;  and  it  is  alleged  in  the  answer, 
and  the  fiict  is  certainly  that  way,  that  she  knew 
perfectly  the  contents  of  the  will^  and  it  is  also 
shown  by  the  answer  and  proof  that  she  was  very 
ftmiliar   with  the   whole  property   of  the   estate. 

Without  going  into  detail  of  denial  of  the  answer, 
we  may  say  in  short,  that  all  the  material  facts 
charged  in  the  bill  are  either  positively  denied  or 
fiiirly   put  in   issue,   and   are   to   be   proven. 

We  now  examine  the  questions  presented  for  our 
decision,  both  of  law  and  of  fact,  that  we  may  see 
whether  the    complainant    is  entitled    to  the  relief   she 

We  are  relieved  from  the  necessity  in  this  case  of 
going  into  the  general  doctrines  of  courts  of  equity, 
on  the  question  of  election  by  a  widow,  between  a 
provision  made  by  the  will  and  her  rights  under  the 
statute  of  distributions,  and  her  dower  right,  by  the 
tact  that  our  own  statute  law  has  clearly  and  distinctly 
laid  down  the  rule  governing  all  such  cases  in  our 
State.  By  this  law  we  are  bound,  and^our  only  duty 
is  to  ascertain  what  that  rule  is,  and  then  carry  out 
by  our  judgment  the  intention  and  purpose  of  the 
Legislature,  fairly  and  fully,  neither  extending  nor 
limiting  the  plain  meaning  of  the  enactment  by  con- 
slmction.  The  intention  of  the  Legislature,  when  as^ 
eertained,  is  the  law  of  the  land.  Any  other  prin- 
ciple would  lead  to  making  this  court,  not  a  judicial, 
but  a  legislative   department  of   the   government. 

There  is  a  will  in  this  case,  which  is  duly  proven, 
in   which   provision    is   made  for   the  widow  of   the   tes- 
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taior,  both  in  real  and  personal  property.  What  are 
the  rights  of  a  widow  in  such  cases  in  reference  to 
the   estate   of   her  husband? 

The  Code,  s.  2404,  provides  that  "a  widow  may 
dissent  from  her  husband's  will :  1.  Where  a  satisfactory 
provision  in  real  or  personal  estate  is  not  made  for 
her,  in  which  case  she  shall  signify  her  dissent  in  open 
court,  within  one  year  after  the  probate  of  the  will. 
2.  Where  a  provision  in  personal  estate  is  made 
for  her,  but  the  whole  of  the  husband's  property,  in- 
cluding the  bequest,  is  taken  for  the  payment  of  his 
debts ;  in  which  case  she  may,  without  any  formal 
dissent,  sue  for  her  dower,  and  in  both  cases  she  shall 
be   endowed,   as  if   her  husband    had   died   intestate. 

It  was  held  in  the  case  of  Gupton  v.  Gupton  el  a/.,  3 
Head,  488,  that  the  term  "endowed"  does  not  limit 
the  estate  to  be  taken  by  the  widow  to  one-third  of 
the.  land,  but  embraces  the  personalty,  and  that  under 
this  section  the  widow  is  entitled,  on  dissent  to  the 
will,  to  such  portion  of  her  husband's  property  as 
she  would  have  had  if  he  had  died  intestate.  In 
looking  at  the  language  of  the  Code,  it  will  be  seen 
that  it  involves  the  idea  necessarily  that  the  widow  is 
prima  fatne  bound  by  the  will  of  her  husband,  but 
that  a  privilege  is  conferred  on  her  by  which  she 
may  avoid  its  provisions  as  to  herself,  and  she  may 
dissent  from  it.  She  is  not  required  to  assent  to  the 
will,  but  the  will  is  binding  and  conclusive  on  her 
as  to  its  dispositions,  unless  she  shall  signify  her  dis- 
sent in  open  court  within  one  year  after  the  probate 
of   the   will.       In   other  words,   the  will   is  a   perfect.  1 
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act,  vesting  rights  and  fixing  title  as  to  the  widow, 
which  may  be  defeated  and  rendered  nugatory,  so  fer 
as .  she  is  concerned,  by  dissent,  signified  in  open  court 
within  the  twelve  months  after  probate  of  the  will. 
These  principles  have  been  repeatedly  held  by  this 
court,  and  such  is  the  plain  meaning  of  the  statute. 
It  is  even  held,  and  conclusivelv  settled  as  the  law, 
that  if  the  widow  fails  to  dissent  within  the  time 
allowed  by  law,  it  will  be  presumed  conclusively  that 
the  provisions  are  satisfactory  to  her,  and  she  having 
thus,  by  failure  to  dissent  from  the  will,  elected  to 
take  under  it,  can  not  be  allowed  to  share  in 
the  estate  of  which  her  hus})and  died  intestate,  and 
(;an  only  receive  the  property  given  to  her  by  the  will. 
See  Malone^  adm'r,  v.  Majora,  8  Hum.,  679,  580; 
McClnng  ei  cd.  v.  W.  H.  Sneed,  3  Head,  224.  In 
case  of  McDankl  v.  DouglanHy  6  Hum.,  229,  the  bill 
alleged  that  the  executor,  during  the  period  of  time 
in  which  the  wife  might  dissent,  had  honestly  believed, 
and  so  represented  to  her,  that  the  assets  of  the  estate 
in  his  hands  would  be  adequate  to  payment  of  the 
debts,  but  it  turned  out  the  debts  were  much  larger 
than  anticipated,  and  the  estate  had  to  be  suggested 
as  insolvent.  For  this  reason,  she  filed  her  bill  seek- 
ing dower  in  the  real  estate,  as  if  she  had  dissented 
in  time.  The  court  say,  that  the  case  was  entirely 
free  from  fraud  on  part  of  the  testator  or  executor, 
the  devisees  or  creditors.  It  presented  the  simple 
question,  say  the  court,  of  a  widow,  for  whom  a  sat- 
isfactory provision  had  been  made  by  the  will,  omit- 
ting to   dissent    from    it,   because,   during    the   time   she 
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was  allowed  to  enter  her  dissent,  she  was  ignorant  of 
the  true  amount  of  the  liabilities  of  the  estate ;  and, 
we  may  add,  it  seems  she  had  been  informed'  by  the 
c'xecutor  that  the  assets  were  amply  sufiScient  to  pay 
the   debts. 

The  argument  in  that  case  was,  that  she  had  sup- 
)>osed  herself  about  to  receive  a  substantial  and  not 
delusive  provision  under  the  will,  and  therefore  only 
did  not  dissent.  The  court,  however,  say,  "the  an- 
swer to  this  is,  the  statute  gives  her  six  months  to 
examine,  to  inquire,  to  consult  friends;  and  if,  without 
fraud  and  imposition,  she  elects  not  to  dtsaerU,  there 
is  no  principle  upon  which,  against  the  express  letter 
and  obvious  policy  of  the  statute,  she  can  claim  to 
be  thrown  back  on  her  dower  right.  She  may  in 
every  case  put  herself  on  safe  ground  and  dissent 
from  the  will,  but  if  she  decline  to  dissent,  she  must 
not,  if  the  experiment  turn  out  badly,  expect  the 
court  to  replace  her  upon  her  dower  right.''  The 
court  conclude  the  opinion  by  the  remark,  that  "to 
yield  to  the  present  application  would  be  a  virtual  re- 
peal of  the  statute,  and  it  is  better  that  a  few  widows 
should  be  permitted  to  choose  ignorantly  and  injudi- 
ciously, and  to  their  loss,  than  that  we  should  have 
no   ruje   on   the  subject." 

This  case  would  be  conclusive  of  that  part  of  the 
case  under  consideration,  based  on  the  alleged  state- 
ment by  Heiskell,  that  she  had  two  years  in  which 
to  dissent,  for  it  is  not  even  alleged  in  the  bill  of 
complainant  that  there  was  any  fraud  on  the  part  of 
Heiskell   in   this  statement,   even   if  it    was  ever   made, 
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and  the  statement  could  not  have  tended  as  strongly 
to  mislead;  as  the  one  in  the  above  case  that  the  es- 
tate was  amply  solvent;  yet  this  statement,  not  being 
fraudulently  made  by  the  executor,  was  not  held  suffi- 
cient to  do  away  with  the  efiect  of  fitilure  to  dissent. 
In  addition  to  this,  the  law  presumes  all  parties  know 
what  are  its  provisions,  and  ignorance  of  law  does  not 
excuse  a  party.  Now,  if  Mrs.  Phipps  chose  to  make 
the  executor  her  legal  adviser,  we  can  see  no  legal 
ground  on  which  she  can  claim  that  others  shall  be 
affected  in  their  rights  by  reason  of  even  a  clear  and 
well-proven  misstatement  of  the  law  to  her.  He  had 
no  interest  under  the  will,  no  motive  to  mislead  her, 
was  her  confidential  friend,  a  lawyer,  and  if  she  chose 
to  take  his  opinion  as  to  her  right  on  the  subject, 
she  can  not  now  object  that  she  was  misled  by  such 
advice,  and  make  others  responsible  for  it  in  their 
property,   as   is  sought   in  this   case. 

But  when  we  come  to  look  at  the  proof  in  the 
case,  we  do  not  feel  at  all  satisfied  that  any  such 
statement  was  ever  made  by  Heiskell  to  her.  It  is 
true  she  swears  to  it  in  her  deposition;  but  Heiskell, 
in  his  deposition,  while  he  admits  it  might  have  been 
possible  that  he  had  made  a  mistake,  does  not  think 
he  ever  did  so. 

But  again,  assuming  the  statement  to  have  been 
made  as  charged,  and  that  it  was  such  a  fraud  ns 
would,  if  relied  on  by  her,  have  relieved  complainant 
from  her  failure  to  dissent,  it  is  well  settled  that  even 
fraud,  to  be  relieved  against,  must  be  operative  aud 
injurious   to    the  party:    Oanninghaia  v.  Shldih^   4   Hu) ., 
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44  to  48  (Coop,  ed.);  2  Head,  29;  3  Head,  441;  4 
Hum.,  413.  On  looking  at  the  proof  in  this  case, 
it  is  clear  beyond  all  question  that  the  failure  to  dis- 
sent from  the  will  was  not  in  anywise  influenced  or 
produced  hy  the  question  of  time  in  which  she  might 
enter  the  dissent,  but  the  fact  is  unmistakable  that 
other  considerations  of  quite  a  different  character  were 
operative  to  produce  this  result.  It  is  not  charged 
with  any  emphasis  in  the  bill  that  this  assumed  state- 
ment of  Heiskell  was  the  cause  of  her  failure  to  dis- 
sent, although  it  is  very  earnestly  pressed  in  the  ar- 
gument. This  argument  is  mainly  based  on  state- 
ments of  complainant  in  her  deposition,  and  proof 
that  she  had  made  similar  statements  to  others  as  to 
what  Heiskell  had  told  her  as  to  time  allowed  for 
her    dissent. 

We  do  not  feel  disposed  to  criticise  the  deposition 
of  complainant  farther  than  to  say  that  it  can  not 
weigh  with  much  force,  from  the  evident  fact,  shown 
throughout  the  entire  deposition,  that  her  memory  is 
colored  and  warped  by  a  previous  theory  which  she 
evidently  tries  to  support,  and  which  is  necessary  to 
the  maintenance  of  her  bill;  and  while  we  do  not 
question  the  purposed  integrity  of  the  vritness,  we  are 
bound  judicially  to  weigh  her  testimony  by  the  rules 
of  law.  Doing  this,  from  the  whole  tenor,  temper, 
and  character  of  her  deposition,  we  could  give  it  but 
little,  if  any,  more  weight  than  the  statements  con- 
tained in  her  bill,  which  she  deposes  to  sustain.  To 
illustrate  the  character  of  her  answers,  in  reply  to  a 
question,   on    cross-examination,    as  to   whether  she   had 
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not  received  certain  property  from  the  executors,  and 
if  she  did  not  hold  it  still,  she  says  that  ''an  inven- 
tory was  made  of  all  the  personal  property,  and  left 
with  me,  but  that  no  part  of  it  was  tendered  me  by 
the  executors,  nor  was  any  part  of  the  same  ever  ac- 
cepted by  me,  in  lieu  of  my  right  to  dower.  I  have  al- 
ways fett  that  the  property  was  held  by  me  in  trust 
for  the  estate.'^  She  was  then  asked  if  she  had  not 
held  and  used  the  property  as  her  own  from  the  time 
of  the  settlement  in  1862  till  filing  of  the  bill  in 
1866.  Her  reply  is:  "As  above  stated,  I  never  re- 
ceived any  legal  ^nd  formal  tender  of  the  property  as 
in  lieu  of  my  right  of  dower;"  and  so  she  concludes 
perhaps  a  half-dozen  answers  to  questions  put  her, 
with  the  same  idea,  that  she  had  not  received  any- 
thing  in    lieu   of   her   dower. 

On  looking  at  this  settlement  it  will  be  seen, 
however,  that  she,  as  well  as  the  other  parties,  dis- 
tinctly received  the  money  and  notes  then  as  their 
shares  under  the  will  of  testator,  and  that  it  was* a 
'•division  of  part  of  the  notes  and  bonds,"  etc.,  be- 
tween the  parties,  in  accordance  with  the  provisions 
of  the  will,  and  it  is  abundantly  shown  by  all  the 
proof  that  she  did  hold  this  property  under  the  will 
as  her  own,  used  it  as  such,  received  the  rents  and 
profits,  and  invested  about  $8,000  of  proceeds  in 
slaves;  and  further,  it  appears  that  on  this  division 
she  was  allowed,  and  did  take,  the  first  choice  as  to 
the  notes,  etc.  It  further  clearly  appears  that  no 
declaration  of  the  fact  so  often  repeated  by  her  in 
deposition,    that    she   felt    she    was     only     holding    the 
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property  as  trustee  for  the  estate^  was  ever  made  to 
any  one;  on  the  contrary,  the  proof  is,  that  she  ex- 
pressed herself  in  a  number  of  instances  as  well  satr 
isfied  with  the  provisions  of  the  will,  and  all  her  acts 
are   consistent  with   these  declarations. 

This  case  bears  no  resemblance  in  its  &ct8  to  the 
case  of  Smart  and  Wife  v.  Waferhouse,  10  Yer.,  94. 
In  that  case  the  failure  to  dissent  was  the  result  of 
positive  fraud  on  the  part  of  the  executors  in  proposing 
to  give  the  widow  $5,000  in  cash  for  her  share,  if 
she  would  not  dissent,  and  in  representing  that  the 
estate  was  only  worth  about  $40,000,  whereas  it  was 
worth  $75,000;  and  then,  after  preventing  her  dissent, 
they  refused  to  comply  with  their  agreement.  In 
that  case  the  widow  had  determined  to  dissent  from 
the  will  within  the  time  allowed  by  law,  and  was 
only  prevented  from  doing  so  by  the  fraud  of  the  ex- 
ecutors. In  this  case,  however,  the  widow  had  not 
determined  to  dissent  within  the  twelve  months;  but, 
on  the  contrary,  there  can  be  no  question,  on  look- 
ing at  the  entire  proof  in  the  case,  that  she  had 
determined  to  acquiesce,  and  did  acquiesce,  in  the  pro- 
visions of  the  will.  The  case  of  Smart  and  wife  is 
distinctly  pat  upon  the  principle  that  where  an  act 
has  been  prevented  from  being  done  by  fraud,  equity 
will  consider  it  exactly  as  if  it  had  been  done:  p. 
104.  No  act  was  prevented  in  this  case,  as  no  dis- 
sent was  purposed  or  intended  within  the  twelve 
'months. 

The  fiioe  of  the  bill,  on  the  fourth  ground  stated 
as   reason   whv  she  is   entitled   to   dissent,   is  conclusive 
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of  this  view  of  the  case.  She  says  that,  "in  conse- 
quence of  the  losses  sustained  by  the  emancipation  of 
slaves  and  the  plundering  by  soldiers,  the  provision 
made  by  said  last  will  and  testament  for  your  oratrix 
is  greatly  disproportionate  to  the  value  of  her  hus- 
band's estate,  and  she  has  been  reliwtantly  constrained, 
by  the  force  of  circumstances  beyond  her  control,  to 
resort  to  her  legal  right  of  dissenting  from  the  will." 
This  language  clearly  implies,  first,  that  the  provision 
at  first  was  not  inadequate,  or  disproportioned  to  the 
value  of  the  estate,  and  this  is  true;  and  second,  it 
as  distinctly  implies  that  her  failure  to  dissent  had 
not  been  by  constraint,  or  fraud,  or  force  of  circum- 
stances, but,  on  the  contrary,  that  her  actual  dissent 
in  1866  was  with  reluctance,  as  she  was  constrained 
to  do  so  by  force  of  circumstances*  beyond  her  con- 
trol; that  is,  the  losses  during  the  war  and  the  eman- 
cipation of  the  slaves.  Before  this  constraint  was 
upon  her,  she  certainly  had  no  intention  to  dissent; 
on  the  contrary,  affirmatively  assented  to  the  provis- 
ions of  the  will,  and  certainly  can  not  now  be  al- 
lowed, on  any  of  these  grounds,  to  disturb  the  dis- 
positions of  property  made  by  her  husband.  The 
fact  is  clear  from  the  whole  record  that  the  sentence 
above  quoted  from  the  bill  of  complainant  is  the  real, 
and  the  only  real,  ground  upon  which  this  attempt  to 
dissent  in  1866  was  in  fact  predicated,  together  with 
the  view  of  the  law  as  then  held  by  many,  and 
among  them  her  able  counsel,  that  the  Schedule  and 
act  of  the  Legislature  suspending  the  statute  of  limi- 
tations,  suspended   the   operation   of    the   section    of   the 
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Code  requiring  dissent  in  twelve  months^  and  therefore 
she   was   let   in   to   her  dower   right. 

As  to  the  other  grounds  stated  in  the  bill  on 
which  the  right  to  dissent  is  predicated,  we  need  but 
refer  to  them  in  a  few  words.  First,  failure  to  dis- 
close  the  condition  of  the  estate.  The  proof  shows 
that  she  had  as  thorough  knowledge  of  that  condition 
as  the  execute) rs  themselves,  and  that  she  never  sought 
any  information  bearing  on  the  question  of  dissent,  in 
any  way,  from  the  simple  fact  that  no  such  purpose 
was  entertained  by  her  till  long  after  the  period  for 
such   dissent   had    expired. 

As  to  the  suspension  of  the  courts  and  danger 
from  bands  of  soldiers,  the  proof  shows  clearly  that 
the  County  Court  was  held  regularly  up  to  September, 
1863,  and  that  there  was  neither  danger  nor  difficult}' 
in  the  way  of  her  going  to  said  courts.  We  may 
add,  that  if  the  fact  had  been  that  no  courts  were 
open,  so  that  she  could  not  have  dissented  in  open 
court,  as  the  statute  requires,  it  would  present  quite  a 
different  question.  As  to  the  section  of  the  Code 
having  been  suspended  by  Schedule  and  act  of  the 
Legislature,  as  being  a  statute  of  limitations,  we  need 
not  discuss  the  question,  as  it  is  not  seriously  pressed 
on  us  as  maintainable,  and  we  consider  this  question 
settled   by   previous   adjudication. 

As  to  the  general  appeal  made  to  this  court,  founded 
on  consideration  that  she  was  a  widow,  we  have  only 
to  say,  that  as  such,  the  law  gave  and  defined  special 
rights  and  privileges  growing  out  of  that  fact,  one  of 
which    is,   that   as    such    widow   she    must    dissent    from 
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her  husband's  will  within  twelve  months  or  she  is 
bound  by  its  provisions.  She  has  &iled  to  exercise 
this  right,  and  is  as  much  bound  by  her  own  act  as 
any  other  individual,  and  while  the  law  is  liberal 
towards  the  widow,  yet  we  must  look  to  the  law  it- 
self to  see  the  limitations  upon  that  liberality  and 
what  her  rights  are  defined  to  be,  and  then  enforce 
all  rights  given  by  law,  not  such  as  might  be  prompted 
by  pity  or  tenderness  for  her  condition.  Upon  the 
whole  case,  we  think  the  Chancellor  was  well  warranted 
in  his  decree  dismissing  the  bill,  and  we  affirm  his 
decree  with  costs  of  this  court  and  court  below. 


A.   Fowler  ei  aL  v.  R.  M,  McDaniel,  Adm'r. 

1.  Justice  of  the  Peace.     I^wsHoe.     S,  a  justice  of  the  peace,  before 

whom  a  suit  was  pending,  was  sick  on  the  day  of  trial  and  procured 
'  M,  another  justice  of  the  same  district,  to  try  the  case.  Upon  the 
judgment  rendered  by  M,  S  afterwards  issued  execution.  Heldf  the 
whole  proceeding  was  r^ular  and  the  execution  was  neither  void  nor 
voidable. 

2.  Same.    JwriadAetUm.    In  a  suit  before  a  justice  of  the  peace  for  damages 

for  the  breach  of  an  official  bond,  the  amount  of  the  damages  claimed 
and  not  the  amount  of  the  penalty  of  the  bond,  determines  the  juris- 
diction. 
Code  cited :    Section  772. 

34 
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8.  CoK&rrABLE.  Failure  to  return  exeeuHon,  Meaaure  of  dounaget.  In  to 
action  agaiuat  a  constable  for  failing  to  retnm  an  execution,  tlie 
plaintifT  conclusively  makes  oat  his  case  by  showing  the  reception 
of  the  execution  and  the  failure  to  return  it.  The  measure  of  dam- 
ages  is  the  amount  of  the  judgment.  It  is  not  competent  for  the 
officer  to  show  that  when  he  received  the  execution  the  debtor  waa 
insolvent. 
Case  cited :     Webb  v.  Armstrong,  5  Hum.,  380. 


FBOM    MONROE. 


Appeal   in  error  from    the    judgment  of    the   Circuit 
Court,  January  Term,   1870.      E.  T.  Hall,  J. 

Briant  &  Richmond  for  plaintiffs    in  error,  insisted: 

1.  Upon  a  motion  against  an  officer  for  failing  to 
return  an  execution,  the  plaintiff,  if  successful,  may  re- 
cover the  amount  of  the  judgment.  But  this  is 
purely   statutory   and    is   confined    to    cases   of   motions. 

2.  But  the  present  suit  is  a  common  law  action 
for  damages,  founded  on  an  alleged  breach  of  an  offi- 
cial bond ;  here  the  statutory  measure  of  damages 
does  not  apply,  the  recovery  must  be  for  the  damages 
actually  sustained.  It  is  therefore  evident  that  the 
Circuit  Judge  erred  in  excluding  evidence  tending  to 
show  that  the  execution  debtor  was  insolvent  when 
the  execution  was  placed  in  the  hands  of  the  constable: 
citing,   Sedgwick   Dam.,    pp.   535-553,   notes. 

W.  J.  Hicks   for    defendant    in    error,   insisted: 

1.     The   jurisdiction  of   the  magistrate  depends  opon 

the   amount  sued   for  and    not  the   penalty  of   the  bond. 

The   statute    makes    the     penalty   divisible:   citing  Code, 

8.    772. 
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2,  When  the  suit  is  commenced  by  motion,  jurisdic- 
tion is  expressly,  given  to  the  justices:  citing  Code, 
68.   3589,  3590,   3591,  3600,   3601,   4167,  4164. 

And  inasmuch  as  the  remedy  by  motion  is  a 
mere  substitute  for  a  regular  action,  and  is  in  deroga- 
tion of  the  common  law,  no  ground  is  perceived  for 
granting  a  more  extended  jurisdiction  to  justices  when 
suits  are  begun  by  motion  than  when  they  are  begun 
in   the  regular  manner. 

3.  It  has  been  held  that  on  a  motion  for  non-re- 
turn of  an  execution,  the  measure  of  damages  is  the 
amount  of  the  judgment,  and  the  insolvency  of  the 
judgment  debtor  is  no  defense:  citing  Webb  v.  Aim- 
strong,  5  Hum.,  380;    BiUingdy    v.  Riinkin,   2  Swan,  84. 

Now,  the  motion  being  only  a  substitute  for  a 
regular  action,  why  should  the  measure  of  damages 
in   the    one  case   be  different    from   that  in   the    other? 

4.  The  proceedings  before  the  magistrate  were 
regular. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error  are  the  sureties  of  Dean  as  a 
constable  of  Monroe  county.  They  were  sued  by 
McDaniel  as  administrator  of  Lillard,  to  recover  $100 
as  damages  for  the  failure  of  Dean,  as  constable,  to 
return  an  execution  in  favor  of  McDaniePs  intestate 
for  about  twelve  dollars.  Judgment  was  rendered  by 
the  justice  in  favor  of  the  plaintiffs  below,  and  also 
in  the  Circuit  Court  on  appeal.  Several  questions  are 
raised   here   which   we  proceed   to   dispose  o£ 
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1.  It  is  said  for  plaintifis  in  error  that-  the  exe- 
cution^ for  the  non-return  of  which  damages  are  claimed 
was  voidy  because  it  was  issued  by  Summit  as  justice 
instead  of  by  Montgomery,  the  justice  who  rendered 
the  judgment.  The  proof  shows  that  -Summit  was 
sick  on  the  day  of  trial,  and  on  that  account  pro- 
cured Montgomery,  a  justice  in  the  same  district,  to 
try  the  cause.  This  was  legal  and  proper;  nor  does 
the  fact  that  Summit  issued  the  execution  render  it 
either   void   or  voidable. 

2.  It  is  said  the  justice  of  the  peace  had  no 
jurisdiction  of  the  case,  because  the  penalty  of  the 
constable's  bond  exceeded  the  amount  of  the  justice's 
jurisdiction.  But  the  suit,  although  brought  on  the 
bond,  was  for  $100,  as  damages  for  the  breach  of 
the  constable's  bond.  The  Code,  s.  772,  recognizes 
the  divisibility  of  the  penalty  of  the  bond,  in  hold- 
ing the  sureties  responsible  for  breaches  thereof  by 
their  principal.  It  is  the  ambunt  of  damages  claimed 
which  is  the  test  of  the  justice's  jurisdiction,  and  not 
the  penalty  of  the  bond. 

3.  Plaintiffs  in  error  offered  evidence  that  when 
the  execution  was  issued  to  the  constable,  the  defend- 
ant therein  was  insolvent,  and  therefore  that  no  dam- 
age resulted  from  its  non-return.  In  the  case  of 
Webb  v.  Armstrong,  5  Hum.,  380,  this  court  held, 
that  ^^the  statute  makes  him  liable  for  the  amount  of 
the  judgment  in  terms,  if  he  do  not  return  the  process, 
without  reference  to  the  solvency  of  the  debtor,  or 
the  amount  which  was  or  might  have  been  actually 
collected.       It    is    the    stern    and    rigid    policy   of    the 
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law,  adopted  to  correct  a  great  and  growing  evil — ^the 
non-return  of  the  process  of  execution;  and  the 
plaintiff  makes  out  his  case  fully  and  entirely,  by 
showing  the  reception  of  the  execution  by  the  sheriff, 
and  its  non-return  by  him.  The  sheriff  can  not  de- 
fend himself  by  showing  that  the  debtor  was  insol- 
vent," &c.  This  was  the  holding  in  the  case  of  a 
motion  against  a  sheriff,  and  there  is  no  reason  for 
any  difference  in  the  rule  when  the  suit  is  by  sum- 
mons. It  is  not  for  the  constable  to  receive  an  exe- 
cution, and  after  he  has  failed  to  discharge  his  duty 
by  making  proper  return,  then  to  excuse  his  breach 
of  duty  by  showing  that  the  debtor  was  insolvent. 
We   find   no  error  in   the   judgment,    and   affirm   it. 


Martha   C.  Rose  v.  B.  F.  Rose  et.   ah 

BowisB.  A  widow  is  not  entitled  to  dower  in  land  levied  on  and  sold  un- 
der execution  against  her  husband  more  than  two  years  before  his 
death,  although  he  died  vested  with  the  legal  title,  the  sheriff  having 
failed  to  make  a  deed  to  the  purchaser. 

Case  overruled :  Harrell  v.  HarreU,  4  Col.,  377. 

Cases  cited :  WiUiams  v.  Daweon,  3  Sneed,  316 ;  OnUnnger  v.  Chiron,  10 
Hum.,  24. 


FROM    SEVIER. 


Appeal  in  error  from   the  County  Court. 

Caldwell  for  the  plaintiff,    cited   HarreU  v.   Bar' 
reU,  4  Col.,  377. 
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An  anonymous  brief  for  the  defendant,  insisted 
that  the  case  of  Hain*eU  v.  HarreU  could  not  be  main- 
tained on  principle,  and  should  be  overruled.  In  all 
other  cases  where  the  husband  was  clothed  with 
the  legal  title,  but  having  no  beneficial  interest,  our 
courts  have  uniformly  held  that  the  widow  is  not  en- 
titled to  dower.  Thus,  where  land  is  sold  and  paid 
for,  and  bond  for  title  given,  but  no  deed,  the  widow 
of  the  vendee  would  not  be  entitled  to  dower:  citing 
Williams  v.  Wood,  1  Hum.,  408-414;  Thompson  v. 
Cochran,  7  Hum.,  72.  How  would  the  vendee  of  the 
husband  stand  on  any  higher  ground  than  the  pur- 
chaser at  sheriff's  sale?  A  sheriff's  deed  relates  to 
the  sale,  and  overrides  all  liens  acquired  in  the  mean- 
time: citing  Wood  v.  Turnery  7  Hum.,  517;  Porter  v. 
Gocke,    Peck,    30;  1  Swan,    142;    1  Hum.,  80. 

Nicholson,  C,  J.,  delivered  the  opinion  of  the 
court. 

J.  B.  Cathel  recovered  a  judgment  against  A.  W. 
Rose  before  a  justice  of  the  peace  for  $136,  which 
was  levied  on  a  small  tract  of  land,  and  returned  to 
the  Circuit  Court.  At  the  November  Term,  1865, 
an  order  of  condemnation  was  made,  and  on  the  25th 
of  January,  1866,  the  land  was  sold  and  purchased 
by  Cathel.  The  land  was  redeemed  by  successive 
judgment  creditors,  until  defendant  Thomas  finally  was 
the  redeeming  creditor;  but  Thomas  received  no  sher- 
iff's deed  until  April,  1868.  In  the  meantime,  on 
the  3l8t  of  August,  1867,  A.  W.  Rose  died,  leaving 
Martha   C.  Rose,    the   coniplainnnt,  his  widow. 
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Upon  these  facts  complaiDant  files  her  bill  for  dower. 
It  is  oonoeded  by  defendant  Thomas's  counsel  that  the 
case  of  Harrell  v.  Harrdl,  4  Col.,  377,  is  conclusive 
of  the  cause;  but  it  is  earnestly  insisted  that  the  law 
was  erroneously  announced  in  that  case,  and  we  are 
called   upon   to   reconsider   and  reverse   it. 

In  the  case  of  Harrell  v.  Harrell  the  court  held 
that  ^Hhe  levy  and  sale  of  a  man's  land,  and  the 
payment  of  the  purchase  money,  under  an  execution, 
by  the  sheriff,  passes  only  the  equitable  title  to  the 
land.  And  if  the  man  dies  before  the  execution  of  a 
deed  by  the  sheriff  to  the  purchaser,  he  dies  seized 
and  possessed  of  the  land,  as  contemplated  by  the  pro- 
visions of  the  act  of  1784,  giving  widows  the  right 
of  dower;  and  the  subsequent  execution  of  the  sheciff's 
deed,  after  the  death  of  the  husband,  can  not,  by  re- 
lation,  defeat  the   right   of  dower  which  had   attached." 

It  is  well  settled,  by  repeated  decisions  in  our 
State,  that  the  levy  of  an  execution  upon  land  does 
not  divest  the  seizure  of  the  owner:  title  bv  such 
levy  is  not  vested  in  the  sheriff.  The  title  continues  in 
the  owner,  and  the  only  effect  of  the  levy  is  to  cre- 
ate a  specific  lien  in  favor  of  the  creditor  whose  ex- 
ecution  is  so   levied. 

It  18  now  the  established  doctrine  in  our  State, 
that  if  the  owner  of  the  land  dies  after  levy  on  his 
land  and  before  its  sale  by  the  sheriff,  the  widow's 
right  to  dower  attaches,  and  is  superior  to  the  spe- 
cific  lien   of  the   creditor. 

When  the  land  so  levied  on  has  been  sold  by  the 
sheriff,  the  purchaser  is   vested   with    an   equitable   title 
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only;  the  legal  title  remains  in  the  execution  debtor 
till  the  sheriff  conveys  it  to  the  purchaser:  OmUinger 
V.  Catron,  10  Hum.^  24.  Does  the  purchaser,  who  has 
bid  off  the  land  and  paid  his  bid,  stand  in  any  bet- 
ter position  to  resist  the  widow's  right  to  dower  than 
the  execution  creditor  did  before  the  sale?  He  has 
paid  his  money  and  thereby  secured  his  right  to  hav^ 
his  equitable  title  perfected  into  a  legal  title.  Noth- 
ing is  left  in  the  debtor  but  the  naked  legal  title, 
with  the  right  for  two  years  to  re-purchase  the  land 
by  paying  the  purchase  money.  In  this  situation, 
upon  his  death  the  legal  title,  coupled  with  the  right 
of  redemption,  descends  to  his  heirs.  After  the  ex- 
piration of  two  years  his  right  of  redemption  is  gone, 
and  he  has  nothing  then  but  the  naked  legal  title. 
The  equitable  title  is  in  the  purchaser  who  has  paid 
the  full  price,  either  in  money  or  in  satis&ction  of 
his  debt.  In  such  case,  if  the  original  owner  of  the 
land  dies  before  the  expiration  of  the  two  years,  the 
naked  legal  title,  with  the  right  of  redemption,  de- 
scends to  his  heirs;  but  if  the  land  be  not  redeemed 
within  the  two  years,  nothing  is  then  left  in  the 
heirs  but  the  naked  legal  title.  If  the  owner  dies  after 
the  expiration  of  the  two  years,  then  the  naked  legal 
title  is  vested  in  his  heirs  and  the  equitable  title  in 
the  purchaser.  This  last  named  case  is  the  one  now 
under  consideration. 

In   Harrdl  v.  Harrell,   4  Col.,    377,    the  court  say: 

"We   are  of   opinion,    therefore,  that,  by  the   levy, 

sale,  and  payment  of  the  purchase  money,  an  equitable 

title  to    the    land    only    vested    in    the   purchaser;    and 
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under  the  liberal  construction  we  are  bound  to  give 
the  act  of  1784,  the  levy  and  sale  of  the  lands  in 
this  case  by  the  sheriiT  did  not  disseize  the  husband 
of  the  title;  that  he  died  seized  and  possessed  of  the 
land,  as  contemplated  by  the  provisions  of  the  act  of 
1784,   giving  the   widow    right   to   dower/' 

According  to  the  rule  here  laid  down,  the  statute 
which  declares  a  widow  entitled  to  dower  of  all  the 
lands  of  which  her  husband  died  "seized  and  pos- 
sessed," means  that  whenever  the  husband  dies  vested 
at  the  time  with  the  legal  title  to  land,  his  widow 
is  entitled  to  dower.  To  sustain  the  authority  of 
Harrell  v.  Harrell,  we  are  bound  to  assume  that  the 
legal  tUk  and  seizin  are  synonymous  terms.  Yet  it 
has  never  been  held  that  a  trustee  or  mortgagee,  in 
whom  the  legal  title  of  land  is  vested  for  the  use 
and  benefit  of  others,  is  so  seized  as  to  entitle  the 
widow  of  such  trustee  to  dower  upon  his  death,  the 
legal  title  being  in  him  at  the  time.  Nor  has  it 
been  held,  that  if  the  owner  of  land  sell  the  same 
and  retain  the  legal  title,  giving  a  bond  for  title,  the 
owner  has  such  a  seizin  as  will  entitle  his  widow  to 
dower  against  the  purchaser  who  has  paid  the  pur- 
chase money  and  has  the  equitable  title.  These  ex- 
amples of  the  legal  title  importing  something  different 
from  seizin,  are  too  familiar  to  require  the  citation 
of  authorities.  They  demonstrate  that  the  term  seizin, 
as  used  in  the  statute,  means  something  more  than 
the   naked    legal   title. 

It  is  said  by  Mr.  Scribner  in  his  work  on  Dower, 
p.   259,    that    "where    the     seizin    of    the    husband    is 
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for  a  transitory  intent  only,  as  where  the  same  act 
which  gives  him  the  estate  also  conveys  it  out  of 
him,  or  where  he  is  the  mere  conduit  employed  to 
pass  the  title  to  a  third  person,  no  right  of  dower 
arises.  Perhaps  no  principle  of  the  law  can  be  said 
to  have  become  more  firmly  or  thoroughly  established 
than  this."  He  cites  for  this  assertion  2  Blk.  Com., 
132;  6  Kent,  SS;  1  Roper  Hush,  and  Wife,  by  Jacob, 
374;  Park  Dow.,  43.  He  says,  on  p.  266,  that  "the 
rule  of  the  common  law  is,  that  a  beneficial  seizin 
by  the  husband,  for  a  single  instant  of  time,  is  suffi- 
cient to  clothe  the  wife  with  the  right  of  dower." 
And  in  our  State,  to  entitle  the  widow  to  dower,  the 
husband  must  have  been  beneficially  seized  at  the  time 
of  his  death.  The  naked  legal  title  is  not  sufficient, 
but  that  title  must  be  accompanied  by  a  beneficial  inter- 
est, and  the  husband  must  not  hold  the  title  merely 
as  a  conduit  through  whom  the  title  is  to  be  con- 
veyed to  the  party  having  the  beneficial  interest.  In 
the  language  of  this  court,  in  the  case  of  Williams  v. 
Davidson,  3  Sneed,  316,  he  must  be  the  owner  of  the 
land   at  the    time   of   his  death. 

In  the  case  before  us  we  have  shown  that  after  the 
levy  of  the  execution  and  sale  of  the  land,  the  pur- 
chaser gets  the  equitable  title,  leaving  in  the  debtor 
nothing  but  the  naked  legal  title,  with  the  equity  of 
redemption.  To  that  extent  he  is  beneficially  seized, 
and  out  of  that  his  widow  can  claim  dower,  if  he 
dies  before  the  two  years  expire;  but  the  equity  of 
the  purchaser  who  has  bought  and  paid  for  the  land, 
is   superior   to   the    widow^s    dower    right    as  to   all  but 
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the  equity  of  redemption:  WiUia'm  v.  Davidson,  3 
Sneed,  316.  When  the  two  years  for  redemption  have 
expired,  the  debtor  ceases  to  be  anything  more  tlian 
the  conduit  through  whom  the  legal  title  is  to  be 
communicated  to  the  purchaser  by  operation  of  the 
sheriflF's  deed,  and  the  widow  has  no  right  to  dower. 
It  follows  that  we  are  forced  to  overrule  the  case 
of  HarreU  v.  Hai-rell,  and  to  declare  that  the  widow 
in   the   case   before   us   is   not   entitled   to  dower. 


William  L.  Click,  AdmV.  v.  Caroline  Burris  et  ah. 

Chancery  Sat.e.  Opening  of  the  biddings.  At  a  sale  of  lands  made  to 
pHV  the  debtA  of  a  decedent,  his  widow  and  son-in-law  were  purchaeen 
at  a  very  inadequate  price.  Certain  creditors  filed  a  petition  to  be 
made  parties,  and  obtained  permiesion  to  except  to  the  confirmation. 
They  alleged  that  the  sale  was  made  at  the  court-house,  nearly  twenty 
miles  from  the  land,  when  the  weather  was  inclement  and  the  roads 
bad,  and  that  the  day  of  sale  was  not  generally  known  in  the  neigh- 
borhood. They  assigned  "unimportant  reasons"  for  their  failure  to 
attend,  but  offered  to  advance  the  bid  more  than  one  hundred  per 
cent.  The  Chancellor  refused  to  open  the  biddings.  Heid,  error;  the 
biddings  must  be  opened. 
Cases  cited  :  Laaell  v.  PoweU^  7  Col.,  282 ;  Pearson  v.  Johnson,  2  Sneed, 
583;  Owen  v.  Owimy  ^  Hum.,  362;  Johnson  v.  Johnson,  2  Hoih.,  530; 
Morion  v.  Slmn,  11  Hum.,  281 ;  McMxnn  v.  Ffiipps,  3  Sneed,  200  C%t7- 
dress  v.  Hurt,  2  Swan,  487 ;  Henderson  v.  Lowry,  5  Yerg.,  240 :  Donald- 
aon  V.  Young,  7  Hum..  266 :  Houston  v.  Ayeock,  6  Sneed,  413 ;  Folk  v. 
Fledge,  5  Col.,  389 ;  Johnson  v.  Quarles,  4  Col.,  615 ;  Newlund  v.  Gaines, 
1  Heifl.,  724;  G#i  v.  Comtth,  1  Col.,  194. 
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Per  Neuson,  J.  In  all  sales  hereafter  made  the  bidding8  will  be  opened, 
if  it  shall  appear  that  an  offer  to  advance  the  bid  ten  per  cent,  was 
made  at  the  term  of  the  court  to  which  the  report  of  sale  was  made, 
and  that  the  purchaser  was  notified  of  the  intent  to  make  the  offer- 
In  such  case  the  propertywill  be  put  up  at  the  advanced  bid  and  will 
be  open  to  competition,  and  when  the  re-sale  is  made  the  biddings 
will  not  again  be  opened  except  under  extraordinary  circumstances. 


FROM    HAWKINS. 


Appeal  from  the  decree  of  the  Chancery  Court, 
March  Term,  1870.      H.  C.  Smith,    Ch. 

Clakson  &  Heiskell  for  complainants. 

Netherland,  Shields  &  Folkerson  for  defend- 
ants. 

No  briefs    were   furnished   the   reporter. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

In  the  progress  of  this  cause,  two  tracts  of  land 
belonging  to  the  estate  of  John  Burris,  the  intestate, 
were  ordered  to  be  sold  for  the  payment  of  debts, 
and  on  the  29th  of  January,  1870,  the  Clerk  and 
Master  sold  the  same  at  public  sale,  at  the  court- 
house door,  in  Rogersville,  when  William  Click  be- 
came the  purchaser  of  an  undivided  moiety  in  the 
tract,  containing  from  80  to  100  acres,  at  fifty  dollars, 
John  Smith  became  the  purchaser  of  the  home  place, 
exclusive  of  the  dower  assigned  to  the  widow,  at 
$300,  and  Caroline  Burris,  the  widow,  became  the  pur- 
chaser of  the  interest  in  remainder,  in  the  dower 
tract,  at  twenty-five  dollars,  and  the  several  pur- 
chasers   executed    their    notes,  with    security,  and    liens 
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were  retained  as  directed  by  the  Chancellor's  decree. 
The  sales  were  duly  reported  to  the  court,  but  before 
their  confirmation  and  on  the  10th  day  of  March, 
1870,  J.  H.  Ellis  and  R.  G.  Netherland  filed  a  joint 
petition,  in  which  they  severally  represent  that  they 
are  creditors  of  the  estate;  that  they  had  not  been 
made  parties  to  the  administrator's  bill  praying  the 
sale;  that  the  lands  were  sold  at  a  price  greatly  less 
than  their  value,  and  the  greater  part  purchased  by 
the  widow  and  son-in-law  of  the  intestate;  that  if 
the  sale  should  be  confirmed,  the  estate  would  become 
insolvent,  and  a  loss  be  sustained  by  the  creditors, 
and  that  they  could  show  good  reasons  for  setting 
aside  the  report  and  ordering  a  re-sale.  The  peti- 
tioners were,  accordingly  made  parties  defendant  vrith 
leave  to  except  the  report  or  make  any  other  defense 
in  the  case.  The  Chancellor  refused  to  set  aside  the 
sale,  or  to  open  the  biddings,  dismissed  the  petition 
and  pronounced  a  decree  of  confirmation,  March  12, 
1870,  from  which  the  petitioners  appealed  to  this  court. 
Before  said  decree  was  pronounced,  the  petitioners  filed 
another  petition,  in  which  they  state  that  the  sale  was 
made  at  the  court-house,  nearly  twenty  miles  distant 
from  the  land,  in  an  inclement  season,  when  the  roads 
were  in  very  bad  condition  for  travel,  and  when  it 
was  not  generally  known  in  the  neighborhood  that  the 
^ale  was  to  take  place.  They  state  that  they  had 
some  information  on  the  day  preceding  the  sale,  that 
it  was  to  take  place,  and  assign  unimportant  reasons 
for  their  non-attendance,  but  propose  to  raise  the  bid 
on  the  land  to  |760,  something  over  one  hundred  per 
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cent.,  and  to  secure  the  amount  as  the  court  may 
direct,  giving  all  other  persons  the  right  to  bid  a 
higher  price.  This  offer  was  repeated  on  the  hearing. 
The  question  before  this  court  is  whether  the  Chan- 
cellor erred    in   refusing    to    set    aside  the   sale  and    to 

open   the   biddings? 

Reference   has   been   made,   in   argument    by   counsel, 

to  various  decisions  formerly  made  upon  similar  ques- 
tions by  this  court,  and  reported  in  5  Hum.,  352;  7 
Hum.,  266;  11  Hum.,  281;  3  Sneed,  200;  5  Sneed, 
413;  2  Swan,  487;  5  Yer.,  240;  1  Col.,  194.  In 
these  cases,  as  well  as  in  Johnson  v.  Qiuirles,  4  Col., 
615,  the  authorities,  English  and  American,  are,  to  a 
greater  or  less  extent,  cited  and  reviewed,  and  while 
there  has  been  an  apparent  fluctuation  of  opinion, 
growing  out  of  the  desire  on  the  one  band  to  en- 
courage pnn^hases  at  chancery  sales,  and  upon  the 
other,  to  prevent  a  sacrifice  of  property,  no  uniform 
rule  upon  the  subject  has  been  prescribed.  In  Chil- 
dre.^s  V.  Hurt,  2  Swan,  489,  the  biddings  were  re- 
oj)ened  on  the  offer  of  an  advance  of  thirty  per  cent. 
In  Johnson  v.  Quarks,  the  court  refused  to  open  the 
biddings  on  an  offer  of  twenty  per  cent.  In  Goffi^n 
V.  C;orrvJth,  1  Col.,  196,  it  was  said  that  "before  con- 
firmation the  biddings  will  be  opened  on  slight 
grounds.^'  This  expression  is  criticised  in  4  CoL, 
619,  620,  where  it  is  said  that  each  case  must  depend 
U{)on  its  own  circumstances,  and  that  "there  should, 
in  every  case  where  such  sale  is  set  aside,  be  special 
circumstances  rendering  it  inequitable  to  confirm  the 
sale."      In   Newland  v.   Gaines,    1   Heis.,   724,   the  case 
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of  Johnson  v.  Quarles  is  referred  to  as  establishing 
the  principle  that  there  must  be  "fraud,  accident,  or 
some  other  circumstances  making  it  inequitable  to  con- 
firm the  sale,"  and  the  correctness  of  this  authoritv 
is   not   determined,   although    evidently   disapproved. 

All  the  authorities  concur  in  requiring  very  strong 
facts  and  circumstances  to  set  aside  a  sale  after  con- 
firmation, and  it  is  held  that  no  advance  of  price, 
however  large,  will  have  the  effect  to  open  the  bid- 
dings: Houston  V.  Ay  cock,  5  Sneed,  413.  But  before 
confirmation,  all  the  ca^es  agree  in  holding  that  the 
sale  is  under  the  control  of  the  court;  that  the  bid 
is  a  mere  offer  to  purchase;  that  the  contract  is  not 
complete  until  confirmation ;  that,  until  then,  "  the 
purchaser  is  not  compelled  to  complete  his  purchase; 
nor  is  he  entitled  to  a  conveyance,  nor  to  be  let  into 
possession  of  the  estate;  neither  is  he  liable  to  any 
loss  or  injury  by  fire,  or  otherwise,  which  may  hap- 
pen to  the  estate  in  the  interim":  CliildresH  v.  Hurt, 
2  Swan,  490;  Polk  v.  Fledge,  5  Col.,  389;  Johmon  v. 
Johnson,  2  Heis.,  530;  Lnsell  v.  Powell,  7  Col.,  282; 
Pearson  v.  Johnson,    2   Sneed,    583. 

In  two  of  the  cases  the  application  to  open  the 
biddings  has  been  treated  as  an  application  to  the  dis- 
cretion of  the  Chancellor:  Owen  v.  Owe7i,  5  Hum.^ 
356;  Donaldson  v.  Young,  7  Hum.,  267.  Id  other 
cases,  it  is  said  each  case  must  depend  on  its  own 
circumstances,  and  the  court  has  declined  to  prescribe 
any  uniform  rule  on  the  subject:  Morton  v.  Sloan,  11 
Hum.,  284;  Childress  v.  Hurt,  2  Swan,  491.  And  in 
Houston  V.  Aycock,   above   cited,     it    was    observed    thai 
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"the  English  rule  is,  that  before  confirmation  of  the 
sale^  mere  advance  of  price  is  sufficient  to  open  the 
biddings;  but  our  cases,  on  grounds  of  well-consid- 
ered  policy,    require   something   more/'     5   Sneed,   413. 

Without  undertaking  critically  to  review,  or  to  rec- 
oncile, the  various  cases  referred  to,  this  court  is  of 
opinion  that  a  sound  policy  requires,  and  the  interest 
of  all  parties  concerned  in  the  property  sold,  as  well 
as  that  of  the  purchasers,  demands  that  a  fixed  rule 
shall  be  established  which  may  be  acted  upon  under- 
standingly.  In  2  Perk.  Dan.  Ch.  Prac,  1st  ed., 
8.  1465,  it  is  said  that  where  estates  are  sold  before  a 
Master,  under  the  decree  of  a  court  of  equity,  the 
court  considers  itself  to  have  greater  powers  over  the 
contract  than  it  would  have  were  the  contract  made 
between  party  and  party;  and  it  is  added  that  "tiie 
chief  aim  of  the  court  is  to  obtain  as  great  a  price 
for  the  estate  as  can  possibly .  be  got.''  The  uncer- 
tainty of  any  rule  as  to  opening  the  biddings  is  as 
much  calculated,  if  not  more,  to  deter  persons  from 
bidding  for  the  property,  than  a  fixed  rule  to  which 
all  can  conform  their  action.  All  purchasers  may  be 
fully  apprised,  by  the  course  of  decisions  in  this  State, 
that  their  purchases  require  confirmation  and  may  be 
set  aside,  but  under  existing  circumstances  they  are 
not  informed  what  causes  will  be  sufficient  for  that 
purpose.  It  has,  perhaps,  sometimes  occurred  in  prac- 
tice, that  sales  have  been  set  aside  without  notice  to 
purchasers,  and  without  their  having  an  opportunity 
to  compete  in  the  new  biddings.  To  guard  against 
this,   we   think   it  best  to   announce,    as   a  rule   for  the 
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fature  action  of  this  court,  but  not  to  govern  sales 
which  have  already  been  made,  that  we  will  adopt 
the  English  practice,  and  when  it  appears  that  an  in- 
creased bid  of  ten  per  cent,  has  been  offered,  the  bid- 
dings will  be  opened.  This  rule  will  be  applied  hi 
cases  where  the  propk)sal  to  open  the  biddings  is  made 
at  the  term  of  the  court  to  which  the  report  of  sale 
is  made,  and  where  it  appears  that  notice  of  the  in- 
tention to  make  the  offer  has  been  given  to  the  first 
bidder,  or  purchaser;  and  where  the  rule  is  applied, 
the  property  will  be  put  to  sale  at  the  increased  bid, 
with  open  competition  to  all  other  bidders,  and  when 
the  re-sale  is  made,  the  biddings  will  not  again  be 
opened,  except   under  extraordinary    circumstances. 

In  the  case  before  us,  we  are  clearly  of  opinion 
that  the  biddings  should  have  been  re-opened  on  the 
offer  of  an  advance  of  more  than  one  hundred  per 
cent.  It  is  argued,  on  the  one  side,  that  the  prop- 
erty is  worth  two  thousand  dollars,  and  that  if  it 
sells  for  no  more  than  the  amount  of  the  advanced 
bid,  the  purchasers  will  make  a  large  speculation,  as 
disproportionate  to  the  real  value  of  the  property  as 
the  amount  for  which  it  was  sold  is  disproportionate 
to  the  sum  bid  at  the  sale,  and  that  in  a  choice  be- 
tween speculators,  the  widow  and  children  should  be 
preferred.  On  the  other  hand,  it  is  said  that  the 
widow  and  only  one  of  the  children  will  be  benefitted, 
to  the  exclusion  of  the  others,  and  that  the  amount  of 
the  advanced  bid  will  probably  discharge  the  debts 
due   from    the    estate.       We     think     it     unnecessary   to 

weigh    these    considerations,     as    when    the     property    is 
35 
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offered  for  sale  at  the  advanoed  bid,  it  will  be  sold 
to  the  highest  bidder,  and  any  person  will  be  at  lib- 
erty  to   engage   in   the   competition. 

Reverse  the  Chancellor's  decree,  and  remand  the 
cause  to  the  end  that  a  re-sale  may  take  place  under 
his  direction.  The  costs  of  the  petition  in  this  oourt 
and   the   court   below    will    be   paid   by   the   petitionerK. 

Freeman,  J.,  while  concurring  in  the  result  that 
the  biddings  should  be  opened  in  this  case,  dissenteil 
from  so  much  of  the  opinion  as  holds  that  the  bid- 
dings should  be  opened  in  all  cases  where  an  advance 
of  ten   per   cent,   is   offered. 


John  D.  Smith  et  aL  v.  George  W,  Roby. 

1.  Replevin.    Bdease  qf  Surety.    The  surety  on  the  bond  of  a  plaintiff  in 

an  action  of  replevin  is  releafled  by  the  substitution  of  a  third  person 
for  the  original  defendant. 

Cases  cited:    PhUUpsY.    Wella,     2  Sneed,  154;  Harris  \.  ToMflor,  S 
Sneed,  541. 

2.  Same.     Practioe.     Rule  to  give  a  new  bond  in  cm  inrreased  amount.     A  rule 

wan  made  on  the  plaintiff  to  give  a  new  bond  in  an  increased  amount 
by  the  second  day  of  the  next  October  Term,  or  hut  cause  would  be 
dismiBPed.  On  the  fifth  day  of  the  October  Term,  by  a  general  order, 
all  "  rules  for  security"  pending  were  continued  until  the  seoond  day 
of  the  February  Term.  The  plaintiff  having  failed  to  give  the  bond 
by  the  last  named  day,  the  case  was  dismissed.  Hdd^  the  proceeding 
was  regular  and  the  dismissal  proper. 

Case  cited:    Irvinf*  v.  MathiSy  11  Hum.,  606. 
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8.  Sams.  Interest  on  the  vakie  of  the  property  replevied.  If  the  property 
should  be  restored  to  the  defendant,  he  would  be  entitled  to  the  dam- 
ages assessed,  but  not  to  interest  upon  the  assessed  value  of  the  prop- 
erty. 


FROM    GREEN. 


Appeal  in  error  froi]^  the  judgment  of  the  Circuit 
Court,  February  Term,  170.       E.  E.  Gillen waters,  J. 

R.  McFarland  for  plaintiff  in  error,  insisted : 

1.  The  court  had  no  right  to  make  a  rule  on  the 
plaintiff  to  increase  the  bond.  The  Code  contemplates 
a  bond  in  double  the  value  of  the  property,  and  such 
bond  was  given.  The  bond  required  was  to  cover 
damages  for  the  detention  of  the  property,  and  such 
bond   is  not   required   by   law. 

2.  The  rule  was  improperly  made  absolute.  The 
court  having  failed  to  make  the  rule  absolute  on  the 
second  day  of  the  October  Term,  the  rule  expired,  and 
the  general  order  made  after  the  expiration  of  the 
rule  to  continue  all  rules  pending  for  security  did  not 
mend  the  matter,  for  there  was  none  pending  in  this 
case.  Besides,  a  general  order  made  in  no  particular 
case,  and  not  intended  to  operate  as  a  general  rule 
of  practice,   is  a   mere   nullity. 

3.  The  judgment  is  erroneous.  If  the  property 
should  be  returned,  the  law  does  not  give  interest  on 
its  assessed   value:     citing   Code,   s.   3390. 

S.  T.  Logan  for  defendant,  insisted: 

The  court  had  authority   to   make  the    rule:    citing 
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Code^  s.  3392;  and  also  to  continue  the  rale:  citing 
Irvins  v.  Mathis,  11  Hum.^  607;  Betts  v.  Mansfield, 
11    Hum.,   604. 

Baxter  for  defendant,  cited,  as  to  the  power  .  of 
the  court  to  require  additional  bond,  Ovoens  v.  Orundy, 
8  Yerg.,  436;  Parka  v.  Allen,  2  Head,  523;  Sharp  v. 
Miller,  3  Sneed,  42;  Phillips  x,  Barrett  WeUa,  2  Sneed, 
154;    GrUla  v.  Hill,  2  Sneed,  711. 

Freeman,   J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin,  originally  com- 
menced in  the  Circuit  Court,  by  J.  D.  Smith  against 
one  George  W.  Roby.  The  plaintiff  in  error,  Isen- 
hour,  was  surety  on  the  replevin  bond  in  the  sum  of 
$500. 

Declaration  was  filed  in  usual  form  in  replevin  at 
the  October  Term,  1865.  Plea  of  not  guilty  was  filed 
by  defendant,  on  which  issue  was  taken  at  December 
Special  Term.  After  this,  by  consent  of  the  parties, 
H.  L.  Barnes  was  substituted  as  defendant  instead  of 
(Jeorge  W.  Roby.  The  first  question  presented  is, 
whether  this  substitution  of  Barnes  as  defendant,  instead 
of  Roby,  releases  the  surety  on  the  bond,  and  makes 
a  judgment  against  him   void. 

In  the  case  of  Phillips  &  Wiggi'M  v.  TTrffe,  2  Sneed, 
154,  Grarrison  had  sued  Kinslow  upon  a  note  before 
a  justice  of  the  peace,  and  obtained  a  judgment,  which 
Kinslow  took  to  the  Circuit  Court  by  eertiorari.  Kins- 
low  gave  bond,  with  two  sureties,  for  the  prosecution 
of  the  certiorari.  In  the  Circuit  Court,  on  motion  of 
Garrison,    the    warrant    was    amended    by    striking    out 
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his  name  and  inserting  the  name  of  one  Wells.  Judg^ 
ment  was  rendered  in  favor  of  Wells  against  Kinslow 
and  the  sureties  on  his  bond.  This  court  held^  that 
by  the  amendment  of  the  warrant,  putting  in  a  differ- 
ent plaintiff,  the  sureties  were  released.  The  court 
say:  "The  plaintiff  had  the  right  to  amend  by  chang- 
ing name  of  the  parties;  but  to  this  new  party  the 
sureties  had  entered  into  no  obligation,  and  he  would 
have  no  judgment  against  them  on  the  bond.  It 
may  be,"  says  the  court,  "that  without  the  amend- 
ment, the  party  for  whom  they  were  bound  would 
have  succeeded,  and  we  can  not  tell  but  that  it  was 
ou  this  ground  that  they  were  willing  to  become  sure- 
ties for  him.  In  Harris  d  al.  v.  Taylor,  3  Sneed, 
541,  the  same  principle  is  held.  That  was  a  judg- 
ment on  a  replevin  bond  given  to  replevy  property 
attached  in  the  suit.  The  undertaking  of  the  sureties 
was  in  the  joint  behalf  of  Howell  and  Nancy  Harris, 
but  the   latter  was   discharged   during  progress   of  suit.'' 

The  court  held   the  sureties   released. 

We  can  not  see  how  we  can  hold  the  surety  lia- 
ble on  the  bond  given  for  prosecution  of  suit  against 
George  Roby,  in  favor  of  said  Roby,  to  a  judgment 
in  favor  of  H.  L.  Barnes,  without  overruling  the  above 
case.  It  might  well  have  been  that  plaintiff  would 
have  recovered  against  Roby;  and  the  fact  of  the  sub- 
stitution of  the  defendant  Barnes  in  his  stead  would 
indicate  that  the  fact  was  that  way.  The  surety  ought 
not  to  be  held  liable  on  his  bond  to  one  person  to  a 
judgment  in  favor  of  another.  It  is  beyond  the 
terms  of  his   contract. 
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This  disposes  of  the  question  as  to  the  surety 
Isenhour. 

The  next  question  is;  whether  the  suit  was  prop- 
erly dismissed  under  the  rule  on  plaintiff  to  give  new 
security   on   his   replevin   bond? 

At  June  Term^  1867^  an  affidavit  was  made  that  the 
replevin   bond  was   not  sufficient  in   amount^  and  a  rule 
made   on   plaintiff  to   give  a   new   replevin   bond   in  the 
sum    of    $800    on    or    before  the    second   day   of    next 
term,   or  his  suit  will  be   dismissed.       Plaintiff  had  no- 
tice  served    on    him   of    this  rule.       At    next  term   of 
the    court,    on    Monday    of    the    term,  this   cause    was 
continued  on  account   of  absence   of  counsel  for   defend- 
ant   at   the    Supreme    Court.      This  was    the    11th   day 
of  the   month.       On   the    15th   of    the    month    (Friday) 
a  general  order   was  entered,  reciting    that   in    some  of 
the   causes   that  had   been   continued   on   account  of  ab- 
sence   of    counsel    at    the    Supreme    Court,    there   were 
rules   for  security   pending,    therefore   the    court  ordered 
that  such  rules  be  continued   till  next  term  of  the  court, 
and   the  parties   have   until   second   day   of  that  term   to 
comply  with  said  rules,  or  said   causes  will   be   dismised. 

At  February,  the  next  term  of  the  court,  on  Fri- 
day of  the  term,  the  plaintiff  failing  to  give  security 
as  required  !)y  the  rule,  the  case  was  dismissed  and 
judgment  rendered  that  the  defendant  recover  the  horse 
replevied  or  the  value  thereof,  and  a  writ  of  inquiry 
was  awarded  to  ascertain  his  value.  To  this  plaintiff, 
by  attorney,   excepted. 

At  same  time  a  jury  was  empanelled,  who  rendered 
a   verdict  "  that  they  assess   the  defendants  damages^  by 
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of  the  detention  of  the  brown  horse  in  the 
declaration,  to  the  sum  of  eighty*one  dollars,  interest 
on  the  value  of  said  horse  from  time  taken,  and  a 
further  sum  of  $337.50  as  damages  for  the  detention 
of  said  horse,  and  that  the  value  of  the  horse  was 
(300 — ^making  the  entire  damages,  i^pluding  value  of 
the   horse,  $718.50/' 

Thereupon,  the  court  gave  judgment  that  the  horse 
be  ^^  forthwith  returned  to  defendant,  and  that  defend- 
ant recover  of  the  plaintiff  the  sum  of  $81,  interest 
on  the  valuation  of  said  horse  from  time  it  was  re- 
plevied, and  $337.50,  damages  for  detention  of  the 
horse.''  It  was  further  considered  by  the  court,  that 
in  case  the  plaintiff  fails  to  return  the  horse  without 
delay,  the  defendant  will  recover  of  him  the  $300  as- 
sessed by  jury  as  value  of  the  horse — making  in  all 
the   sum   of  $718.50. 

Then  follows  a  judgment  against  Isenhour,  the  surety 
on  replevin  bond,  in  the  name  of  George  W.  Roby, 
for  the   use  of  H.   L.   Barnes,  the  sura   of  $500. 

As  we  hold  the  judgment  against  the  surety  is  im- 
proper,  we   need  not  further  refer  to  him. 

But,  was  the  case  properly  dismissed?  There 
being  no  security  after  the  amendment  by  insertion  of 
the  name  of  Barnes,  the  defendant  had  the  right  to 
have  the  case  dismissed  for  this  cause  on  motion, 
if  the  plaintiff  failed  to  give  security,  or  to  have  such 
other  orders  made  in  the  case  for  his  security  as  the 
court  might  deem  proper.  He  has,  however,  resorted 
to  a  rule  requiring  security  to  be  given  by  second 
day  of  next  term. 
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It  was  held  in  case  of  Irmng  v.  Mathisy  11  Hum«, 
606,  that  ^4f  a  rule  be  made  on  the  plaintiff  to  jus- 
tify or  give  other  security  for  costs  at  next  term  of 
the  court,  or  by  a  given  day  of  the  term^  it  will 
continue  and  be  in  force  for  the  time  so  limited,  and 
no  longer,  the  oourt  having  power  to  enforce  or  dis- 
cliarge  the  rules  at  any  day  of  the  same  term  after 
the  day  limited  for  giving  security,  at  its  discretion; 
and  the  defendant  is  entitled  to  a  dismissal  of  the 
suit,  unless  the  court,  in  its  sound  discretion,  upon 
the  facts  as  they  may  be  made  to  appear,  shall  extend 
the  rule":     p.   607. 

We  do  not  think  the  action  of  the  court  in  dis- 
missing this  suit,  at  next  term  after  time  of  original 
rules  had  expired,  can  be  made  ground  of  error  here, 
for  the  reason  that  the  entry  at  that  time  shows  that 
the  rule  was  continued  by  the  court  till  the  secofid 
day  of  next  term — in  feet,  making  a  new  rule  or  en- 
larging the  former.  We  assume  the  court  did  prop- 
erly in  this,  as  it  might  well  have  done  so  on  the 
facts  of  the  affidavit,  and  the  other  feet  of  record 
that  no  surety  had  been  given  under  the  rule.  The 
plaintiff  can  not  complain,  as  he  had,  by  order  of  the 
court,  two  terms  instead  of  one  to  give  security  for 
the  prosecution   of  the  suit. 

There  is  an  error  in  the  judgment,  however,  but 
one,  as  we  think,  that  this  court  can  correct.  The 
Code  provides  the  judgment  shall  be  for  return  of  the 
property  to  defendant;  and  in  failure,  the  defendant 
shall  recover  its  value,  with  interest  and  damages.  It 
certainly  can  not  be  held,  that  if  the    plaintiff   return 
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the  property,  that  the  court  shall  give  interest  on  this 
value,  so  that  the  horse  would  be  given  up  in  dis- 
charge of  the  judgment  for  his  vahie,  and  yet  interest 
be  allowed  on  that  value.  The  defendant,  when  he 
gets  the  horse,  has  no  right  to  his  value,  consequently 
as  he  does  not  collect  this,  is  not  entitled  to  it  on 
return  of  the  horse,  he  is  not  entitled  to  interest  on 
that  to  which  he  never  became  entitled.  In  other 
words,  the  judgment  for  value  and  interest  is  defeated 
and   discharged   by   delivering   of  property. 

The  judgment  will  be  corrected  in  this  particular, 
and  be  affirmed  as  to  plaintiff  Smith,  and  reversed  as 
to   Isenhour  the   surety. 


Mary  Bowers,  Adm'x,  v.  W.  S.  Thomas. 

1.  Administrator.     Duress.    A  debtor  of  a  decedent,  at  the  request  of  the 

adminiBtrator,  and  acting  in  good  faith,  in  payment  of  hie  indebted- 
nesfi  executed  his  note  to  a  party  urging  a  claim  against  the  decedent, 
and  afterwards  paid  the  note.  Held,  a  Batisfaction  of  the  indebted- 
ness, although  the  administrator  acted  under  duress  in  requesting  the 
note  to  be  executed,  the  debtor  having  no  notice  thereof. 

2.  Aliter.     Where   the  claim   was   against  the  administrator  individu- 

ally and  the  debtor  knew  the  fact,  for  the  administrator  was  guilty 
of  a  devastairU,  and  the  debtor  having  concurred,  even  though  igno- 
rantly,  must  abide  the  consequences  of  his  act. 

3  Notes  Payable  in  Confederate  Bili^  and  Bank  Notes.  Valuey 
how  comptted.  The  recovery  upon  a  note  falling  due  before  the  pas- 
sage of  the  legal  tender  acts  and  payable  in  Confederate  bills  and 
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bank  notes,  must  be  for  the  value  of  such  bills  at  the  mataritj  of  the 
note  as  compared  with  gold.  But  upon  such  note  falling  due  after 
the  passage  of  said  act,  the  recovery  must  be  for  the  value  of  such 
bills  at  the  maturity  of  the  note  as  compared  with  United  States 
treasury  notes. 


FROM    CARTER. 

Appeal  from  the  decree  of  the  Chancery  Courts 
September  Term,   1870.       H.  C.  Smith,   Ch. 

John  Baxter  for  complainants. 

N.  M.  Tayix>r  for  defendant. 

Nelson,   J.,  delivered  the   opinion   of  the   court. 

Leonard  Bowers  died  intestate,  in  March,  1864. 
Complainant  and  her  son,  William  G.  Bowers,  were 
apiK)inted  administratrix  and  administrator  of  his  es* 
tate.  Leonard  Bowers,  at  the  time  of  his  death, 
held  three  notes  on  John  S.  and  William  S.  Thomas, 
amounting  to  about  $1,375,  and  a  note  on  John  Alex- 
ander and  G.  T.  Magee,  to  which  the  said  Thomases 
were  security,  for  $190.  Mary  Bowers  being  aged 
and  unable  either  to  read  or  write,  her  said  son  became 
the  acting  administrator  of  the  estate.  During  his 
administration  and  on  or  about  the  17th  of  May, 
1865,  he  surrendered  all  the  notes  to  W.  8.  Thomas, 
except  the  note  on  John  Alexander  and  others,  and  at 
his  request,  William  S.  Thomas  executed  new  notes, 
payable  as  follows;  one  to  W.  H.  Nave,  for  |500; 
one  to  Isaac  Lewis,  for  $100;  one  to  R.  C.  C.  Hart, 
for  $100;  one  to  complainant  for  $500,  and  one  to 
Daniel    S.   Nave,   a    son    of   complainant,   for    $176,    ss 
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stated  in  the  bill^  or  (180  or  $190,  as  stated  in 
W.  8.  Thomas's  deposition.  For  the  residue  W. 
S.  Thomas  executed  his  note  to  W.  6.  Bowers,  as 
he  alleges,  but  it  is  charged  in  the  bill  that  he 
retained  it.  William  G.  Bowers  resigned  his  admin- 
istration in  July,  1865,  and  this  bill  is  filed  to  com- 
pel the  payment  of  the  amount  of  the  notes,  with  in- 
terest, which  Leonard  Bowers  held  at  the  time  of  his 
death,  on  the  ground  that  they  were  surrendered  to 
W.  8.  Thomas  under  duress.  It  i%  alleged  that  Nave, 
Lewis  and  Hart  used  such  force  and  violence  towards 
William  G.  Bowers,  that  he  was  compelled  to  make 
the  arrangement  with  William  8.  Thomas  through  fear. 
It  seems  that  William  H.  Nave's  still-house  was 
burned  during  the  civil  war,  by  soldiers,  who  were 
aided  in  doing  so  by  Leonard  Bowers,  in  his  lifetime, 
and  that  Nave  was  about  to  commence  a  suit  against 
the  personal  representatives  of  Bowers,  and  that  Nave 
also  accused  W.  G.  Bowers  and  the  sons  of  Isaac 
Bowers,  with  threatening  to  hang  his  (Nave's)  son,  in 
order  to  compel  certain  disclosures  which  they  desired 
him  to  make.  It  was  for  these  injuries,  real  or  sup- 
posed, that  the  note  for  $500  was  executed.  The 
note  to  Lewis  was  executed  for  damages,  claimed  by 
him  on  account  of  the  destruction  of  his  gun-smith's 
tools  by  W.  G.  and  Isaac  Bowers,  sons  and  heirs  of 
the  intestate.  The  note  to  Hart  was  executed  in 
consideration  of  damages  claimed  by  him  for  the  de- 
struction of  his  growing  crop  of  wheat,  upon  which 
he  alleged  Leonard  Bowers,  in  his  lifetime,  pastured 
his  cattle. 
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The  charges  as  to  duress  are  fully  met  and  de- 
nied in  the  answers^  and  it  is  insisted^  especially,  by 
Thomas,  that  if  any  force  or  violence  was  used,  he 
had  no  knowledge  or  information  in  regard  to  it; 
that  he  acted  upon  the  special  request  of  William  G. 
Bowers,  and  under  the  full  belief  that  he,  as  admin- 
istrator, had  the  right  to  control  and  dispose  of  the 
notes. 

It  was  held  by  the  Chancellor,  that  W.  S.  Thomas, 
Nave,  Lewis  and  Hart  conspired  together  to  extort  the 
arrangement  from  the  fears  of  W.  G.  Bowers,  and  on 
this  and  other  grounds  he  pronounced  a  decree  in 
fiivor  of  complainant.  The  case  is  brought  here  by 
W.   S.   Thomas   alone,   on   a   writ  of   error. 

There  is  some  conflict  in  the  evidence,  but  the 
proof  shows  that  Nave,  Lewis  and  Hart,  each,  had 
claims  fbr  damages  and  were  about  to  commence  suits; 
that  Hart's  claim,  on  account  of  the  destruction  of 
his  wheat,  was  arbitrated  by  R.  J.  Allen  and  Joseph 
P.  Vanhose,  at  the  request  of  W.  G.  Bowers  and 
Hart,  and  that  they  awarded  the  damages  at  $100; 
that  Bowers  expressed  his  anxiety  to  eflfect  a  settle- 
ment with  Nave  without  litigation,  and  requested  two 
or  three  of  his  friends  to  aid  him  in  bringing  about 
a  compromise;  that  Nave,  Hart  and  Lewis  went  in 
company  together,  or  met,  at  the  house  of  W.  8. 
Thomas;  that  Thomas  desired  to  consult  a  lawyer  as 
to  whether  W.  G.  Bowers  had  authority  to  collect 
the  notes,  but  finally  consented,  on  the  assurance  of 
Bowers  that  he  had  the  right  to  act  as  administrator, 
to   do   so;    that,   after  they   met  and  had   some   conver- 
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satioiiy  Bowers  went  off  to  his  mother's  and  got  the 
notes  and  brought  them  back,  and  the  adjustment  was 
made   by   executing  the   new   notes. 

From  these  and  other  facts  in  the  record,  this  court 
is  of  opinion  that  if  W.  G.  Bowers  acted  under 
duress  in  negotiating  the  arrangement  with  Thomas, 
(a  point  which  we  do  not  determine,  but  which  may 
be  assumed,  as  the  other  parties  do  not  appeal)  it  is 
reasonably  certain  that  Thomas  was  ignorant  of  the 
fact   and   had   no   agency   in   bringing   it  about. 

W.  G.  Bowers,  as  administrator,  had  the  right  to 
compromise  or  arbitrate  any  suit  brought  or  threatened 
against  him,  in  that  character,  on  account  of  the  acts 
of  his  intestate,  and  if  he  acted  in  good  fiiith,  such 
compromise    will   not    be   disturbed. 

In  this  view,  the  compromises  made  by  W.  G. 
Bowers,  through  Thomas,  with  W.  H.  Nave  and  R. 
C.  Hart,  were  within  the  scope  of  Bowers'  authority, 
as  administrator,  for  the  reason  that  the  alleged  causes 
of  action  accrued  in  the  lifetime  pf  his  intestate ;  but 
the  compromise  with  Isaac  Lewis  was  on  account  of 
a  trespass  alleged  to  have  been  committed  by  W.  G. 
Bowers  and  Isaac  Bowers,  and  stands  on  a  differcint 
footing.  In  the  two  cases  first  named,  Thomas  being 
innocent  of  any  fraudulent  purpose  and  having  no 
knowledge  of  the  alleged  duress,  will  be  protected, 
because  the  administrator  made  a  lawful  appropriation 
of   the   assets. 

In  the  case  last  named,  the  administrator  commit- 
ted a  devastavit  in  applying  the  trust  fund  in  his 
hands   to  the  payment  of  his  own  liability,  and  Thomas, 
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having  concurred,  no  matter  how  ignorantly,  in  the 
misappropriation  of  the  fund,  must  abide  by  the  con- 
sequences  of   his   own   act. 

It  is  stated  in  the  answer  of  Wm.  S.  Thomas  and 
John  S.  Thomas,  that  the  note  for  1(1,000,  dajied  Sep- 
tember 12,  1861,  and  payable  one  day  after  date, 
was  executed  for  Confederate  money  and  bank  notes; 
that  they  offered  to  pay  the  note  in  the  same  kind 
of  money  to  Leonard  Bowers  and  he  refused  to  take 
the  money,  although  he  agreed  to  take  the  same  kind 
of  money  in  payment  of  the  note  at  the  time  the 
note  was  given.  These  statements  are,  to  a  greater 
or  less  extent,  sustained  by  the  evidence  of  Thomas 
M.  Hilton,  Joseph  Phau,  J.  J.  Cawood,  Simeon  Forbes 
and  W.  G.  Bowers,  though  the  latter  states  that  they 
were  given  before  the  war,  in  lieu  of  Frederick 
Thomas'  notes  for  land.  This  statement  is  erroneous, 
as  one   of  the   notes  was  executed   after  the  war. 

The  action  of  this  court  is  to  some  extent  em- 
barrassed  by  the  fact  that  none  of  the  defendants  but 
W.  S.  Thomas  are  before  us.  He  is  very  clearly 
entitled  to  a  reversal  of  that  part  of  the  Chancellor's 
decree  of  March  24,  1870,  in  which,  upon  a  mere 
suggestion  that  he  had  secured  $500  of  the  amount 
decreed  against  him  on  land,  it  was  ordered  that  John 
White  and  Washington  Nelson,  who  are  not  parties 
to  the  suit,  should  be  required  to  pay  said  sum  to 
the  Clerk  and  Master,  or  that  the  land  should  be 
sold. 

Upon  the  caie  as  presented  to  this  court,  it  will 
be  decreed: 
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1.  That  John  8.  and  W.  S.  Thomas  shall  account 
for  the  amount  of  the  three  notes  executed  to  Leon- 
ard Bowers^  less  the  difference  in  value  between  bank 
and  Confederate  notes  on  the  one  side^  and  gold  upon 
the  other^  at  the  time  the  notes^  which  matured  after 
the  commencement  of  the  war,  fell  due,  but  before 
the  passage  of  the  legal  tender  act,  and  those  falling 
due  afterwards,  making  legal  tender  notes  the  standard 
of   comparison. 

2.  That  they  shall  be  credited  at  a  like  valuation 
with  all  sums  paid  by  them  on  the  notes  to  Wm. 
H,  Nave,  R.  C.  Hart,  Daniel  Nave  and  the  com- 
plainant, but  not  for  any  thing  paid  on  the  note  to 
Isaac  Lewis. 

3.  That  they  shall  be  credited  with  the  amount 
of  Thomas'  account  against  the  estate  of  Leonard 
Bowers,  mentioned  in  their  joint  answer,  as  having 
been  allowed  by  W.  G.  Bowers,  administrator,  at  the 
time   the   notes   were  surrendered. 

4.  That  an  account  shall  be  taken  to  ascertain 
the  amount  of  indebtedness  from  John  K.  Miller,  at 
the  time  of  the  commencement  of  this  suit,  to  the 
end  that  the  same  may  be  rendered  liable  for  any 
amount  that  may  be  found  due  from  William  S. 
Thomas,  provided  it  shall  appear  that  process  was 
served   upon   said   Miller. 

5.  That  further  proofs  may  be  heard  as  to  the 
matters  of  account,  and  process  issue  from  the  Chan- 
cery Court  for  John  K.  Miller,  as  prayed  in  the  bill, 
if   it   shall   appear   this   has   not  been   done. 

6.  That   the   costs   of   this   cause  in    this  court   sIimII 
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be   paid    by   complainant,   and,    so    far  as  they   accraed 
in   the   court  below,   as  the   Chancellor   may   direct. 

^  The  Chancellor's  decree  as  to  William  S.  Thomas 
is  reversed,  and  the  cause  remanded  to  the  Chancery 
Court  at  Elizabethton  for  further  proceedings  in  con- 
formity  to   this   decree. 


Stephen  Haynes  v.  William  Swann. 

1.  Trri.E.     Evidence  of.    Record  and  Parol.    A  title  resting  on  an  adja<1i- 

cation  of  a  court  of  record  can  not  be  set  aside  on  the  evidence  ii 
witnesses  as  to  the  iniprewion  made  on  their  minds  by  transactions 
occurring  more  than  seventeen  years  before — especially  where  audi 
impressions  were  produced  mainly  by  the  conduct  and  ex  parte  deda 
rations  of  the  adverse  claimant. 

2.  Samk.     Rcitutting  Trust.     As  against  such  a  title  a  resulting  trust  will 

be  set  up  only  on  the  clearest  and  most  satisfactory  evidence. 

3.  Deed  Abjvjlute.     When  roni^rued  a  mortgage.    A  deed  absolute  on  its 

face  will  be  construed  a  mortgage  only  on  the  most  cogent  proof. 
Case  cited  :     Sickson  v.  Toney,  3  Head,  655. 

4.  Insanity.     The  fact  of  insanity  having  been  judicially  ascertained,  the 

law  presumes  its  continuance  until  a  restoration  to  sanity  or  a  lucid 
interval  is  established. 

And,  per  Nicholsox,  Cli.  J.,  the  discharge  of  the  patient  from  the 
liunatic  Asylum  because  the  officers  adjudged  him  restored,  would  be 
at  least  pHma  facie  evidence  of  such  restoration. 

6.  Sale.  Inadeqwicy  of  price.  The  inadequacy  of  price  necessary  to  move 
the  conscience  of  a  court  of  equity  must  be  manifest  and  gross  and 
sufficient  to  raise  a  presumption  of  fraud. 

6.  Laches.  Equity  will  deny  its  aid  even  when  the  right  to  relief  m 
otherwise  clear,  where  the  complainant  delays  for  an  unreasonable 
time  to  invoke  its  assistance,  ex  gr.^  twelve  years. 
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7.  Statute  op  Limitations.  Implied  TituUee,  An  implied  trustee,  clothed 
with  the  legal  title  and  claiming  adversely  for  more  than  fourteen 
years,  with  the  knowledge  of  the  ceatui  que  truMj  is  protected  by  the 
bar  of  the  statute  of  limitations. 


FROM     KNOX. 


Appeal  from  the  decree  of  the  Chancery  Court, 
July   Term,   1861.       Seth  J.  W.  Luckey,   Ch. 

Neubon  &  Barton   for  complainants,  .said: 

All  contracts  with  persons  of  unsound  mind,  inju- 
riously affecting  their  property  or  rights,  are  fraudu- 
lent and  void:  Taney's  Ex'ra  v.  Sherly  Smith,  1  Col., 
291;  1    Swan,   474. 

Insanity  is  not  to  be  inferred  from  the  opinions  of 
witnesses,  but  from  the  facts  and  circumstances  stated 
by   them:    Gibson  v.   Gibson,   9   Hum.,   329. 

Insanity  once  established  is  presumed  to  continue 
to  be  the  status  of  a  party  until  the  contrary  is 
proven:    Ray's  Med.  Juris.,  388;   Greenl.  Ev.,   s.   42. 

Insanity  is  often  artfully  concealed  by  the  person 
affected,  and  therefore  the  failure  to  be  manifest  to 
one  witness  does  not  prove  its  non-existence,  or  de- 
stroy, or  even  weaken,  testimony  to  the  contrary,  for 
the  one   is   positive  and   the  other  negative. 

All   contracts  with  persons  of   even    feeble    intellects, 

where  a   confidential   relation  exists   between    the  parties, 

is  received   with  jealousy   by  courts  of   equity,   and   will 

be  set  aside   if  the   circumstances  indicate   imposition,  or 

a  grossly   inadequate   consideration,  such  as  to  shock   the 

conscience.       All     of    which     is     not    only    alleged,    but 

proven,    to    exist,    bv    the    complainant:     King's    Dig., 
36 
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3528   to   3533    inclusive^  title   contracts,   and   authorities 
there   cited. 

In  general,  a  person  of  unsound  mind  will  be  re- 
quired to  sue  by  committee  or  guardian ;  but  where 
none  such  has  been  appointed,  the  suit  may  be  car- 
ried on  by  next  friend:  Stor.  Eq.  PL,  566;  Gann  v. 
Mason,   4   Sneed,   498. 

By  intendment  of  law  this  suit  is  revived  against 
the   administratrix. 

Property  purchased  by  A  with  the  means  of  B  is 
held  by  A  in  trust  for  B,  and  if  A  only  takes  to 
himself  equitable  title,  still  he  holds  for  the  use  of 
B,  because  he  has  an  equity  which  a  court  of  chancery 
will  enforce  by  substituting  him  to  the  rights  of  A. 
And  this  equity  will  be  set  up  in  a  court  of  con- 
science, upon  a  proper  state  of  facts  appearing,  whether 
charged  to  exist  in  the  bill  or  not,  or  whether  spe- 
cifically prayed  for  or  not,  if  there  is  a  prayer  for 
general  relief,  and  no  exception  taken  to  the  testimony 
establishing  those  facts,  for  the  want  of  proper  aver- 
ments in  the  bill;  because  it  is  a  question  of  evi- 
dence, and  can  not  be  raised  for  the  first  time  in  this 
court. 

Facts  charged    in    a    bill,    and    not    denied    by  the 

answer,   are   to   be  taken    for  true :   s. of  the  Code, 

as  shown  in  argument,  changes  not  this  principle  of 
chancery  practice :  Rhea  v.  Allison,  3  Head ;  Thomas  v. 
Austin,   4   Barb.,    265. 

It  is  a  presumption  of  law,  in  the  absence  of 
proof  to  the  contrary,  that  an  officer  has  obeyed  the 
ordeiTS   of  a   court.       This  being  so,    by   intendment  of 
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law,  the  legal  title  to  the  Bell  property  is  in  Swann's 
heirs,  and  therefore  the  technical  objection  to  the  ap- 
plication of  the  doctrine  of  a  resulting  trust  as  to 
this  property  in  behalf  of  the  complainant,  can  have 
no  force :  1  Greenl.    Ev.,   s.    40. 

The  defense  of  being  an  innocent  purchaser  for 
value,  can  not  be  set  up  against  a  non  compos  mentwy 
because  contracts  made  with  such  persons,  as  a  gen- 
eral rule,  are  void,  not  voidable.  By  such  a  con- 
tract  a   person    does  not  acquire   even  a  defeasible  title. 

All  averments  in  pleading  are  to  be  taken  most 
strongly  against  the  pleader.  The  application  of  this 
rule  leaves  the  charges  of  the  bill  as  to  the  Bell,  or 
Gay   street,   property,    undenied. 

If  a  party  not  a  judgment  creditor  pays  money  in 
redemption  of  land  sold  for  debt,  he  holds  it  in  trust 
for  the  judgment  debtor.  Under  such  circumstances, 
he  can  only  have  a  Hen  on  the  property  for  the 
money  advanced.  The  application  of  this  principle 
defeats  the  claims  of  the  defendants  to  the   Bearden  farm. 

If  a  party  who  is  the  agent  of  another  for  the 
renting  of  the  property,  has  in  ftis  hands,  or  should, 
by  proper  diligence,  have  in  his  hands,  proceeds 
enough  to  discharge  all  incumbrances,  suffers  it  to  be 
sold  for  such,  and  purchases  it  himself,  directly  or  in- 
directly, he  holds  it  in  trust  for  his  principal.  A 
court  of  equity  will  enforce  this  principle,  and  it^  ap- 
plication in  this  case  will  strip  the  defendants  of  all 
the  properties  described  in  the  bill:    Stor.  Eq.,  s.  1266. 

We  allege  to  ourselves  a  title  in  the  Bell,  or  Gay 
street   property.       We    have    proven,    without  exception, 
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facts  which  give  us  a  trust  or  equity  in  the  same. 
This  is  full  proof  of  the  title  alleged  by  the  bill  to 
be  in  complainant.  He  is  not  required  to  state  spe- 
(ufically  in  what  way  this  title  was  acquired.  It  is 
sufficient  to  allege  title  in  general  terms,  and  the 
proof  of  any  facts  which  confer  title  in  law  or  equity, 
is  a  compliance  with  the  rule  requiring  the  allega- 
tion and  proof  to  correspond.  The  title  of  the  com- 
plainant to  the  Bell  property,  his  claim  and  owner- 
ship of  the  same,  is  as  strongly  alleged  as  is  his 
right  to  any  other  property  mentioned  in  the  bill. 
An  ownership  is  only  claimed  for  the  whole  of  it  in 
general  terms.  As  to  the  greater  part  defendants 
claim  as  purchasers  from  Haynes,  but  as  to  this  they 
claim  to  be  purchasers  from  the  Bell  heirs.  When  there 
is  no  distinction  in  principle  in  the  two  cases,  why 
should  a  difference  be  made?  and  an  envious  one  at 
that,  in  behalf  of  the  defendants  for  property  for 
which  they  do  not  even  set  up  a  claim  in  their  an- 
swer. If  there  is  any  ibrce  in  the  argument  as  to 
proper  allegations,  to  sustain  proof,  it  should  inure  to 
the  benefit  of  the  complainant,  for  he  has  alleged  and 
proven  title  to  this  property.  Defendant,  on  the  con- 
trary, makes  no  allegation  of  ownership,  as  be  does 
to  the  other  properties,  but  only  introduces  proof 
tending  to  establish   an   ownership. 

CoBNicK  &  Bkown,  John  H.  Crozier,  John  Bax- 
ter and  W.  P.  Washburn  for  defendants,  said: 

1.    The  deeds  of   May,    1843,    are   absolute  on   their 
face.       The    answer    states    the    consideration,   and   that 


1 
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it  was  fiilly  paid,  and  the  only  testimony  to  the  con- 
tmry  is  found  in  the  statements  of  D.  W.  Nelson,  a 
common  drunkard,  and  which  are  shown  by  record  evi- 
dence to   be   false. 

While  a  defeasance  may  rest  in  parol,  still  the  in- 
tention must  be  shown  by  clear  and  satisfactory  proof: 
4  Kent,  142;  McGann  v.  Marshall,  7  Hum.,  121;  and 
the  presumption  is  strongly  against  the  condition : 
Hickman  v.  Quinn,  6  Yer.,  96;  Ballard  v.  Jones,  6 
Hum.,    455;  Nichson  v.  Poney,   »i    Head,    655. 

2.  As  it  can  not  be  assumed  that  the  complainant, 
prior  to  1845,  was  ever  insane,  it  is  insisted  on  his 
behalf  that  he  was  imposed  upon;  and  that,  when 
non  compos,  Swann  took  advantage  of  him  and  ob- 
tained  the   deed   of    1846. 

Now,  that  he  was  perfectly  sane  from  the  time  of 
his  return  from  the  asylum  until  he  removed  from 
the  State,  we  have  endeavored  to  show  by  reference  to 
the   testimony. 

The  general  doctrine  seems  to  be,  that  the  court 
will  not  assist  a  man  who  is  capable  of  taking  care 
of  his  oion  interestSy  except  in  cases  where  he  has 
been  imposed  upon  by  deceit,  against  which  ordinary  pru- 
dence could  not  protect  him :  1  Stor.  Eq.  Jur.,  s.  238 ; 
Wharton  &  Steele's  Med.  Juris.,  9,  10.  It  is  mental 
weakness,  and  weakness  imposed  upon,  that  equity  re- 
lieves: Craddock  v.  Cabiness,  1  Swan,  474;  Goss  v. 
Mason,   4  Sneed,   497. 

Again,  it  is  assumed  that  the  consideration  was 
grossly  inadequate.  The  inadequacy  must  be  gross 
and   shocking,   equivalent  to   proof  of  fraud:   Hardeman 
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V.  Surge,  10  Yer.,  202;   Wright  v.   Wilson,  2  Yer.,  294. 

The  proof  shows  no  deceit  or  advantage  taken, 
and  though  the  consideration  was  small,  still  it  must 
be  borne  in  mind  that  nothing  remained  to  Haynes 
but  the  equity  of  redemption,  and  he  could  not  re- 
deem, being,  as  he  stated  to  Seth  Lea,  "broken  up." 
The  trade,  so  far  as  he  was  concerned,  was  a  good 
one,   and   one   that   he   would   very   naturally    make. 

The  proof  in  this  case  does  not  show  that  Swann 
was  the  general  attorney  for  Haynes;  on  the  con- 
trary, it  appears  that  on  the  trial  of  the  charge  for 
stabbing  Pollard,  counsel  had  to  be  assigned  to  de- 
fend him,  and  H.  Maynard  and  J.  R.  Nelson  were 
so  assigned,  although  Swann  was  present  in  court: 
Dep.  of  G.  M.  White,  p.  39.  Swann  was  not  the 
attorney  of  Haynes  at  all  in  1846 ;  he  never  had 
been  his  attorney  in  reference  to  the  property  con- 
veyed in  the  deed,  and  he  was  dealt  with  wholly  in- 
dependent  of  that  character. 

In  such  cases  the  rules  governing  attorney  and 
client  do  not  apply:  Phillips  v.  Overton,  4  Hay,,  291; 
Montesquiea  v.  Landys,  18  Ves.,  302;  Hill  on  Trus- 
tees,   225. 

The  complainant  is  barred  by  the  statute  of  lim- 
itations. In  equity  a  party  is  barred  when  ejectment 
at   law   would    be   barred :    Stor.    Eq.  Juris.,  v.  1,  s.  64. 

There  can  be  no  pretence,  by  any  fair  construction 
of  the  testimony  in  this  case,  however  crazy 
Haynes  may  have  been  in  the  fall  of  1845,  that 
during  the  year  1846,  and  for  some  time  thereafter, 
he    was  sane,   and   capable   of  transacting  business. 
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This  coart  has  established,  by  repeated  decisions^ 
the  doctrine  that  "a  disability  to  sue,  to  be  effective, 
must  be  in  existence  at  the  time  the  cause  of  action 
accrues,  and  must  continue":  Gooke  &  Jack  v.  MeGin- 
niSf  M.  &  Y.,  361;  Ouion  v.  Bradley  Academy,  4.  Yer.^ 
250;  Chaney  et  ah,  v.  Moore,  1  Col.,  48. 

Neuson,  J.,  being  of  counsel,  did  not  sit. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

About  1840  the  complainant,  Stephen  Haynes,  be- 
ing then  possessed  of  but  little  property,  was  elected 
a  constable  for  Knox  county,  and  at  the  end  of  his 
term  he  was  probably  re-elected;  and  at  the  begin- 
ning of  1843  he  had  become  the  owner  of  a  valuable 
estate,  consisting  of  lands  in  Knox  county  and  town 
lots  in  Knoxville.  He  was  faithful  and  energetic  as 
an  officer,  was  a  keen,  shrewd  trader,  and  was  en- 
gaged during  a  portion  of  the  time  in  carrying  on  in 
Knoxville  a  trade  in  liquors  by  retail.  His  drinking 
house  was  of  a  low  order,  was  known  as  a  place 
where  the  "blind  tiger"  was  kept,  and  in  which  a 
great  deal  of  illegal  traffic  was  carried  on.  Early  in 
1843  his  connection  with  the  "blind  tiger"  brought 
him  into  trouble,  which  resulted  in  various  criminal 
prosecutions  and  convictions,  on  which  judgments  were 
rendered  for  fines  and  costs.  One  of  these  prosecu- 
tions was  for  wearing  a  bowie  knife,  which  commenced 
in  1843,  and  resulted,  in  June,  1844,  in  a  conviction* 
From  the  judgment  in  this  case  he  appealed  to  the 
September  Term,   1844,  of  the  Supreme  Court,  at  Knox- 
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ville,  at  which  term  the  judgment  was  affirmed;  but 
the  defendant  failing  to  appear,  forfeiture  was  taken 
against  him  and  his  securities  in  his  recognizance. 
He  absconded,  but  in  the  summer  of  1845  he  was  ar- 
rested by  one  of  his  sureties  and  committed  to  jail.  Soon 
afler  he  was  committed  to  jail  he  manifested  symptoms 
of  insanity,  and  in  a  short  time  these  symptoms  as- 
sumed so  aggravated  a  character,  that  proceedings  were 
instituted  in  the  County  Court,  which  resulted,  at  its 
October  Term,  1845,  in  a  verdict  of  lunacy  by  a  jury 
of  inquisition,  and  in  his  removal  to  the  lunatic  asy- 
lum at  Nashville  as  a  lunatic.  He  remained  there  a 
short  time,  when  he  was  discharged  and  returned  to 
Knox  county.  He  remained  in  Knox  county  during 
the  year  1846,  engaged  in  cultivating  a  farm,  and 
about  the  beginning  of  1847  removed  with  his  family 
to  Arkansas,  where  he  still  lives.  Atler  reaching  Ar- 
kansas he  again  manifested  symptoms  of  insanity,  and 
these  have  been  continued,  with  intermissions,  until  the 
filing   of  his   bill   in    this   case   by   his  next  friend. 

After  he  had  ))ecome  involved  in  criminal  prosecu- 
tions his  attention  to  his  business  was  diminished,  and 
&iling  to  satisfy  the  judgments  which  were  rendered 
against  him  in  1844,  in  favor  of  the  State  and  his 
individual  creditors,  his  lands  and  town  lots,  not  pre- 
viously disposed  of  and  conveyed  by  him,  were  levied 
upon  and  sold  early  in  1845.  When  he  returned 
from  the  lunatic  asylum  most  of  his  property  was  gone, 
and  he   was  broken   up. 

The  defendant,  Wm.  Swann,  was  an  attomey-at-law 
at  Knoxville,   was  possessed   of  a  large  estate,   was  re- 
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lated  by  marriage  to  complainant,  was  intimate  with 
him,  gave  to  him  his  business  that  was  to  be  trans- 
acted by  a  constable,  recommended  him  as  an  officer 
to  others,  acted  as  attorney  for  him  in  several  of  his 
lawsuits,  and  had  extended  to  him  many  favors  and 
acts  of  friendship,  and  he  enjoyed  the  confidence  of 
defendant. 

The  bill  was  filed  on  the  12fh  of  March,  1858. 
Complainant  alleges  that  he  was  living  in  Knoxville 
in  1841  in  prosperous  circumstances,  and  the  owner 
of  a  considerable  pro|)erty;  that  about  this  time  his 
mind  commenced  failing,  and  continued  to  fail,  until 
about  the  year  1843  it  became  permanently  unsound. 
About  this  time — 1841,  1842,  and  1843 — complainant 
became  involved  in  some  personal  difficulties;  was  in- 
dicted in  the  Circuit  Court  for  Knox  county  for  car- 
rying a  bowie  knife;  was  thrown  into  jail  by  his  bail; 
that  he  was  finally  convicted  and  sentenced  to  confine- 
ment in  the  jail;  that  in  these  difficulties  defendant 
Swann,  who  had  married  a  cousin  of  complainant,  acted 
as  his  friend  and  counsel,  and  probably  was  one  of 
his  bail.  Complainant  alleges  that  he  had  a  high  re- 
gard for  defendant,  and  had  great  confidence  in  his 
friendship   and    integrity. 

Complainant  next  alleges  that  about  1843  or  184  4 
he  left  Knoxville,  but  returned  about  1845,  at  which 
time  he  states  that  he  was,  or  had  been  a  short  time 
before,  the  owner  of  twelve  pieces  or  parcels  of  real 
estate,  consisting  of  lands  and  town  lots,  which  are 
described.  He  states  that  in  1843  or  1844,  or  1846, 
lie   placed    in    the   hands    of   defendant  all   of  his  notes 
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and  accounts  and  claims  for  collection.  Among  them 
was  a  note  on  John  Russell  for  about  $1^200.  De- 
fendant  is   called   on    to   account   for   the   claims. 

Complainant  further  states  that  he  is  informed  that 
about  the  year  1845  or  1846  defendant  took  posses- 
sion^ by  his  tenants,  of  all  of  said  lots,  houses  and 
lands,  and  that  he  has  held  possession  of  them,  except 
such  as  he  may  have  pretended  to  sell  off,  up  to  the 
time  of  filing  the  bill,  and  has  appropriated  to  his 
own  use  and  benefit  all  the  rents  and  profits  arising 
therefrom.  He  states  that  he  has  never  had  a  guar- 
dian, and  that  his  family  have  failed  in  repeated  efforts 
to  bring  suit,  because  they  could  not  find  a  next 
friend  who  would  give  security  for  costs;  that,  in  pre- 
paring to  institute  this  suit,  certain  deeds  have  been 
found  on  the  register's  books,  which  are  supposed  to 
be  the  foundation  of  the  pretended  right  of  defendant 
to  the  lots  and  lands  in  them  specified.  He  exhibits 
three  deeds — two  dated  13th  of  May,  1843,  and  one 
dated  February  6th,  1846.  These  deeds  embrace  the 
lots  and  lands  before  described  as  having  been  the 
property   of  complainant.         « 

Complainant  charges  that  in  reference  to  these  deeds 
there  is  not  a  sufficient  consideration  to  support  them, 
especially  the  deed  of  February  6,  1846,  and  that  the 
considerations  expressed  have  never  been  paid.  He 
states,  also,  that  at  the  times  of  their  execution  com- 
plainant was  non  compos  merUiSf  and  that  fisict  was 
generally  known,  and  to  none  better  than  to  his  coun- 
sel, the  defendant  Swann,  for  which  reason  he  is  ad- 
vised  they   are     null    and    void.        He    is    advised    that 
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defendant;  occupying  the  fidaciury  relation  of  oonnsel 
and  attorney  for  him^  at  the  times  the  deeds  bear 
date^  was  not  in  a  condition  to  purchase  said  property 
unless  his  conduct  and  dealings  in  that  regard  were 
characterized  by  the  utmost  optuuiess.  fairness  and  good 
faith;  and  the  contracts  supporttHl  by  an  adequate  con- 
sideration. After  specifying  rertain  lots  which  he 
alleges  to  have  been  sold  to  tloijrnated  purchasers,  but 
without  making  them  parties,  \\v  prays  that  the  deeds 
be  set  aside,  except  when  the  lands  have  been  sold 
to  innocent  purchasers,  that  the  titles  be  re-invested 
in  him,  and  that  he  have  an  account  for  rents  of 
lands  and   an   account   for  claims   collected. 

Defendant  Swann  filed  hii^^  answer  on  the  20th  of 
January,  1869.  He  says  that  complainant  once  lived 
in  Knox  county,  and  by  some  means  (justly  or  un- 
justly) became  the  owner  of  a  considerable  property, 
and  that  for  a  number  of  years  he  acted  as  constable 
and,  as  such,  did  a  large  bnsiness;  that  respondant 
had  various  dealings  with  him,  and  entrusted  to  him 
mostly  his  constable  business,  but  says  he  was  not  at 
any  time  the  chief  or  princi})al  counsel  of  complain- 
ant, but  on  many  occasions  he,  as  well  as  other  at- 
torneys, gave  him  advice  as  to  his  duties  as  constable. 
He  denies  that  complainant  was  incapable  of  making 
valid  contracts  at  any  of  the  tinies  he  took  conveyances 
from  him,  but  says  he  was  more  capable  of  overreaching 
than  being  overreached.  He  states  that  he  paid  the 
considerations  expressed  in  each  of  the  deeds,  and  ex- 
plains why,  in  one  of  the  deeds  of  May  13,  1843, 
the   consideration   paid   is   expressed   to   be   equivalent  to 
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$1,010,  the  consideration  paid  for  the  property  by 
eomplainani.  He  says  the  consideration  of  fl60  for 
the  property  relinquished  in  the  deed  of  February  6, 
1846,  is  not  inadequate,  as  he  only  bought  complain- 
ant's equity  of  redemption  in  the  property.  He  sets 
(Hit  his  titles  to  all  the  property  embraced  in  the 
three  deeds,  except  the  Walker  tract  of  land  of  100 
acres,  to  which  he  sets  up  no  claim  in  his  answer, 
although  it  is  embraced  in  the  deed  of  February  6, 
1846,  and  he  gives  no  explanation  as  to  why  or  how 
the  same  was  so  embraced.  He  denies  that  he  ever 
received  any  notes  or  claims  from  complainant  for  col- 
lection, and  insists  that  as  to  the  Russell  note,  it  was 
for  ?600,  and  was  sold  and  assigned  to  him  by  com- 
plainant and  not  placed  in  his  hands  for  collection. 
He  gives  a  history  of  complainant's  criminal  casas, 
specifies  the  cases  in  which  he  was  counsel,  and  denies 
that  he  was  attorney  in  any  others ;  says  he  was  at- 
torney in  the  bowie-knife  case,  and  probably  was  one 
of  complainants  •  bail,  but  shows  that  it  was  on  his 
rt^cognizance  <o  the  court  when  his  bond  was  forfeited. 
He  insists  that  after  complainant  came  out  of  jail  he 
was  of  sound  mind,  except  when  it  saited  his  par- 
pose  to  be  otherwise;  and  finally,  he  relies  upon  the 
statute  of  limitations.  Soon  after  filing  his  answer, 
defendant  Swann  died,  and  the  cause  has  been  revived 
in   the   names  of   his   widow  and   heirs. 

After  proof  was  taken  upon  the  issues  thus  made 
up,  the  Chancellor,  at  the  July  Term,  1861,  decreed 
in  favor  of  complainant  as  to  all  the  property,  ex- 
cept the  claim    for   moneys  collected   as  attorney. 
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In  fiirther  considering  the  case,  it  will  be  most 
convenient  to  examine  the  several  questions  in  the 
order  in  which  they  are  stated  and  determined  in  the 
Chancellor's   decree. 

In  regard  to  the  lot  on  Gay  street,  adjoining  the 
lot  of  Cowan,  which  formerly  belonged  to  the  estate 
of  James  Bell,  the  Chancellor  was  satisfied  by  the 
proof  that  it  was  purchased  at  a  sale  of  the  real 
estate  of  James  Bell,  deceased,  by  complainant  Stephen 
Haynes,  and  that  the  purchase  money  was  paid  by 
him,  but  that  the  legal  title  was  vested  in  Wm.  Swann. 
He  therefore  decreed  that  the  title  be  divested  out 
of  Swann's  heirs,  and  vested  in  complainant.  Does 
the  evidence  support  this  decree?  It  is  not  contro- 
verted that  the  original  owner  of  this  lot  was  James 
Bell,  and  that  it  was  sold  bv  decree  of  the  Chancerv 
Court  for  the  payment  of  his  debts.  The  Chancellor's 
decree  rests  upon  the  conclusion  that  complainant  not 
only  purchased  the  lot  at  the  chancery  sale,  but  that 
he  paid  the  purchase  money.  The  only  evidence  to 
sustain  this  conclusion  is  found  in  several  depositions, 
which   we   will   proceed   to   notice. 

A.  G.  Jackson,  in  answer  to  the  question,  ^'what 
property  was  owned  by  Stephen  Haynes  shortly  be- 
fore the  change  (in  his  conduct)  to  which  you  have 
referred?"  replied:  ^'A  store-house  on  Gay  street,  now 
occupied  as  a  clothing  store  by  H.  Kahn,  adjoining 
Cowan,   Dickenson   &  Co." 

James  H.  Cowan,  in  answer  to  a  similar  question 
in  regard  to  the  same  lot,  testified:  ^'Stephen  Haynes 
was  the  owner    of    that    property,  and    he     rented    it. 
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I  can  not  say  certainly  that  I  was  present  when  this 
property  was  purchased  at  Bell's  sale  by  Haynes.  I 
think  it  probable  that  I  was,  as  I  wanted  to  buy  it 
myself."  He  said  further,  "  I  think  I  know  that 
Haynes   purchased   the    property   at   that  sale." 

S.  S.  Thompson,  in  answer  to  the  question:  "what 
real  estate  in  Knox  county  was  in  the  possession  of 
Stephen  Haynes  and  claimed  by  him  whilst  he  resided 
at  Knoxvillc?"  testified:  "A  store-house  on  Gray 
street,  adjoining  Cowan  &  Dickenson,  where  Kahu 
is  now,"  &c.  George  M.  White,  in  answer  to  the 
question,  "  what  real  estate  was  claimed  and  possessed 
by  Stephen  Haynes  wliile  he  lived  in  Knoxville?" 
testified :  "  A  business  house  on  Gay  street,  adjoining 
Cowan,  Dickenson  &  Co.,  and  now  occupied  by  Kahn 
as   a   clothing   store,"    t^x;. 

Seth  Lee,  in  answer  to  a  cross-question  by  defend- 
ant, as  follows:  "State  over  the  trades  and  circum- 
stances you  say  he  told  you  about,"  testified:  "He 
told  me  of  buying  the  house  near  Cowan,  Dicken- 
son's,"  &c. 

James  Smith,  in  answer  to  the  question,  "what 
real  property  had  Haynes  been  in  possession  of,  claim- 
ing it  as  his  own,  before  he  ran  away"?  testified: 
"A  brick  store  near  Cowan's,  on  Gay  street,"  &c. 
"  These  Swann  told  me  of  shortly  after  his  purchase  of 
these,"   &c. 

This  is  the  entire  evidence  in  support  of  the  propo- 
sition, that  Haynes  purchased  the  lot  next  to  Cowan 
&  Dickinson  at  the  chancery  sale,  and  paid  the 
pnrchase   money.       Cowan    thinks    be   was    at  the  sale, 


NOVEMBER  8,  1871.  676 


Stephen  Haynes  r.  William  Swann. 


and  thinks  he  knows  that  Haynes  was  the  purchaser. 
He  states  that  Haynes  rented  the  property,  and 
all  the  other  witnesses  prove  that  Haynes  pos- 
sessed and  claimed  it,  but  no  witness,  except  Cow- 
an, refers  to  his  having  purchased  it  at  the  chancery 
sale,  and  neither  of  the  witnesses  testify  as  to  Haynes 
having  paid  the  purchase  money.  It  appears  from 
the  record  in  the  case  that  the  sale  of  the  lot  took 
place  on  the  3d  of  January,  1842.  The  several  dep- 
ositions were  taken  about  seventeen  years  after  the 
sale. 

The  evidence  in  support  of  the  claim  of  Swann  to 
the  lot,  is  found  in  the  record  of  the  case  of  the  petition 
of  N.  and  M.  Hewitt,  administrators  of  David  Bell,  de- 
ceased, which  was  finally  heard  at  the  April  Term,  1842. 
To  that  term  the  administrator  reported  that,  "having 
been  appointed  at  the  last  term  of  this  court  to  make 
sales  of  certain  negroes  and  certain  real  projierty 
named  in  the  petition,  in  obedience  to  said  decree 
I  did,  on  the  3d  of  January,  1842,  at  the  court-house 
in  Knoxville,  sell  the  storehouse  and  lot  mentioned  in 
the  petition,  to  William  Swann,  for  the  sum  of  $1,925. 
William  Swann,  the  purchaser,  has  paid  up  the  purchase 
money."  It  further  appears  from  the  record  that 
this  report,  being  unexcepted  to,  Chancellor  Williams 
decreed  that  it  be  in  all  things  confirmed,  and  that 
the  Clerk  and  Master  make  title  to  the  lot  sold  to 
William  Swann,  or  his  assignees,  the  purchase  money 
having  been  paid,  divesting  all  the  title  out  of  the 
heirs  of  David  Bell,  deceased,  and  vesting  the  same 
in   said   purchaser,  or  his  assignees.       It  further   appears 
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from  the  record,  that  upon  the  reference  to  the  Clerk 
and  Master  to  make  proof  and  report  the  indebted- 
ness of  the  estate  of  David  Bell,  and  the  consequent 
necessity  for  a  sale,  William  Swann  was  examined  as 
II  witness,  who  testified  that  the  estate  was  indebt(»d 
to  him  in  about  $2,300  or  $2,400,  for  which  judg- 
ment is  rendered.  We  have  here  record  proof  that 
Swann  was  the  purchaser  at  the  sale,  at  the  price  of 
$1,925,  and  that  although  the  sale  was  on  a  credit 
of  twelve  months,  he  paid  the  purchase  money  down, 
which  circumstance  is  explained,  probably,  by  the  feet 
that  he  was  a  creditor  of  the  estate  by  judgment  to 
the  amount  of  $2,300  or  $2,400.  So  far  as  the  record 
speaks,  Haynes  had  no  connection  with  or  interest  in 
the   sale   or   purchase   of  the   property. 

It  would  overturn  fundamental  principles  of 
law,  to  hold  that  a  title  thus  resting  on  a  solemn 
adjudication  of  a  court,  can  be  set  aside  by  the  re- 
collections of  witnesses,  how>ever  honest  and  intelligent, 
who  detail  their  impressions  and  belief  as  to  transac- 
tions that  occurred  seventeen  years  before  they  were 
examined,  and  which  impressions  rest  mainly  on  the 
declarations  and  conduct  of  one  of  the  parties,  so  £ir 
as  we  can  see,  in  the  absence  of  the  other  party. 
But  some  stress  has  been  laid  on  the  fact,  that  in 
the  decree  of  the  Chancellor  the  Clerk  and  Master  is 
ordered  to  make  the  title  to  William  Swann,  *^ther 
purchaser  or  his  assignees.^'  It  is  argued  that  we 
are  to  infer  from  this  direction  to  the  Master  that 
Haynes  was  the  actual  purchaser,  and  that  by  some 
arrangement    between    them     the    title     was     vested    in 
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Swann  for  Haynes'  benefit.  We  are  unable  to  raise  a 
trujBt  on  a  mere  conjecture  like  that.  We  suppose 
the  real  explanation  of  the  language  of  the  decree  to 
be,  that  although  Swann  was  the  purchaser  and  had 
bid  $1,925^  in  so  much  satis&ction  of  his  judgment 
against  BelPs  estate,  he  was  willing  for  Haynes  to 
have  the  property,  upon  paying  him  his  money,  and 
hence  the  provision  in  the  decree  that  the  Master 
might  make  the  deed  to  Swann's  assignee.  It  is  prob- 
able that  as  the  lot  was  sold  on  twelve  months  time, 
Swann  was  willing  to  let  Haynes  take  the  property, 
by  paying  the  purchase  price  according  to  the  bid, 
and  henoe^  that  Haynes  may  have  claimed  and  rented 
the  property  for  the  year  after  the  sale.  No  valid 
trust  would  be  raised  by  such  a  parol  agreement, 
,  if  one  were  proven,  especially  as  there  is  no  evidence 
as  to  any  payment  of  the  money  by  Haynes,  either 
to  the  administrator  of  Bell  or  to  Swann.  We  are 
therefore  constrained  to  differ  with  the  Chancellor  as 
to  his  conclusion  in  regard  to  the  house  and  lot  on 
Gkiy  street,  adjoining  Cowan  and  Dickenson.  We  see 
no  ground  for  divesting  the  title  out  of  Swann's  heirs 
and  vesting  it  in  Haynes.  By  the  record,  the  equi- 
table title  was  vested  in  Swann,  and  there  is  not  that 
clear  and  satisfactory  proof  to  support  the  claim  of 
Haynes,  upon  which  a  resulting  trust  can  be  set  up. 
The  d€*cree  of  the  Chancellor  next  recites,  that  it 
appears  that  the  two  deeds  executed  by  Haynes  to 
Swann  on  the  13th  of  May,  1843,  for  three  town  lots, 
were  executed   as   mortgages  to   save  Swann  harmless  as 

appearance   bail    for  Haynes,  and  that  Swann    never  suf- 
37 


578  KNOXVILLE: 


Stephen  Hajnes  v.  William  Swaim. 

fered  damage  thereby.  Therefore  he  decreed  that  the 
title  be  divested  out  of  Swann's  heirs  and  vested  in 
Haynes. 

We  waive  for  the  present  the  question  raised  by 
defendant's  counsel^  that  the  pleadings  in  the  case  do 
not  present  the  question  whether  the  deeds  are  mort- 
gages or  not,  and  proceed  to  examine  whether  the 
evidence  sustains  the  conclusion  of  the  Chancellor,  that 
the  deeds  were  executed  as  mortgages  and  not  as  ab- 
solute deeds. 

It  is  not  denied  that  one  of  the  deeds  is  clearly 
absolute  on  its  face,  but  it  is  suggested  that  there  are 
exprelBsions  in  the  other,  which,  taken  in  connection 
with  the  fact  that  the  deed  was  not  registered  for 
more  than  a  year  after  its  execution,  are  calculated  to 
excite  suspicion  as  to  that  deed  being  intended  as  an 
absolute  conveyance.  It  is  true  that  both  deeds  were 
executed  on  the  same  day;  that  one  was  registered  soon 
after  its  execution,  and  that  the  other  was  not  regis- 
tered for  more  than  a  year  afterward.  It  is  also  true, 
that  one  deed  purports  to  be  made  for  the  considera- 
tion of  $1,000  in  hand  paid,  and  the  conveyance  is 
absolute  and  without  condition  or  reservation,  while  the 
other  uses  the  language:  '^this  relinquishment,"  etc., 
and  ^'the  said  Stephen  Haynes,  for  and  in  considera- 
tion of  a  payment  made  to  him  by  the  said  Swann, 
equivalent  to  the  purchase  money  aforesaid  paid  for 
said  lot,  or  part  of  a  lot,  the  receipt  whereof  is  here- 
by acknowledged."  Aft«r  conveying  the  lot  to  Swann 
and  his  heirs,  the  deed  proceeds  to  convey  "all  the 
right,   title,   interest,   claim   and   demand,   which  he,   the 
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said  Haynes,  in  law  or  equity,  has  in  and  to  the  said 
lot  or  piece  of  land,  with  the  appurtenances,  with  the 
right  to  sell,  dispose  of,  or  enjoy  the  same,  and  the 
proceeds  thereof,  and  all  other  emoluments  or  advan- 
tages therefrom,  which  the*  said  Hayues  could  or  should, 
either  in  law  or  equity,  enjoy.  And,  if  necessary,  the 
said  Swann  is  hereby,  in  and  for  the  consideration 
aforesaid,  authorized  and  empowered  to  use  the  name  of 
said  Haynes,  and  his  heirs,  in  any  way  for  the  fur- 
therance, recovery  and  establishment  of  the  right  here- 
by vested  in  the  said  Swann  and  his  heirs  forever." 
We  are  wholly  unable  to  see  in  this  language  any- 
thing indicating  that  the  conveyance  was  not  intended 
to  be  absolute;  on  the  contrary,  the  idea  that  it  was 
not  intended  to  be  absolute  seems  to  be  specially 
ignored.  But  defendant  Swann  assigns  a  reason,  in 
his  answer,  for  the  difference  in  the  language  used  in 
the  two  deeds.  He  says:  "The  first  transaction  re- 
spondent had  with  Haynes,  of  any  importance,  was 
the  purchase  of  a  part  of  a  lot,  No.  22,  in  Knox- 
ville.  Haynes  had  purchased  this  property  in  Octo- 
ber, 1841,  at  a  chancery  sale,  a  decree  for  which  was 
registered  29th  of  January,  1842.  The  consideration 
paid  was  ten  hundred  and  ten  dollars.  Afterwards, 
on  the  13th  of  May,  1843,  Haynes  sold  the  property 
to  respondent  for  a  sum  equal  to  the  amount  of  the 
purchase  money  paid  by  him.  Haynes  had  been  in 
the  receipt  of  some  rents,  and  had  removed  from  the 
premises  some  of  the  buildings.  Some  of  the  rents, 
perhaps,  were  unpaid.  These  were  intended  to  go 
with   the   purchase   by   respondent,    which     accounts    for 
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a  clause  in  said  conveyance.  The  sale  was  made  so 
as  not  to  include  the  widow's  dower  interest."  This 
explanation  is  consistent  with  the  face  of  the  deed, 
and  has  every  appearance  of  truth  and  fairness.  We 
conclude  that  on  their  faces  the  deeds  are  both  abso- 
lute; and  if  they  were  intended  to  be  mortgages,  that 
intention   must  appear   from    the   parol   proof. 

The  Chancellor's  decree  rests  upon  the  conclusion 
that  Swann  was  bound  as  appearance  bail  for  Haynes, 
and  that  the  deeds  were  intended  as  indemnity  for 
such  liability.  The  testimony  of  David  W.  Nelson  is 
mainly  relied  on  to  support  the  hypothesis  that  the 
deeds  were  intended  as  mortgages.  In  answer  to  this 
question :  "  State  fully  the  facts  in  relation  to  your 
father,  John  R.  Nelson,  and  Wm.  Swann  becoming 
bail  for  Stephen  Haynes,  and  what  indemnity  was 
taken  by  either  of  them,"  he  testified:  "My  fetber, 
J.  R.  Nelson,  became  joint  security,  together  with 
Wm.  Swann,  for  Stephen  Haynes^  on  a  charge  of  the 
State  against  the  said  Haynes  for  malicious  stabbing, 
about  the  year  1843.  Haynes  absconded  before  the 
case  against  him  was  tried.  My  father,  the  second 
day  after  I  had  understood  Haynes  had  gone,  asked 
me  to  go  with  him  and  see  Maj.  Swann.  We  walked 
along  together  but  a  few  steps  when  we  met  Maj. 
Swann  riding  towards  Knoxville.  My  &ther  asked 
him:  "What  shall  we  do,  Billy,  about  our  man 
Haynes?  I'm  told  he  is  gone."  To  which  Maj. 
Swann  replied:  "Well,  Colonel,  let  him  go,  and  don't 
make  yourself  uneasy  about  it.  I  have  plenty  of  his 
property   in   my   hands  to   save   us."       I   did   not  know 
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at  the  time  what  the  amount  of  their  liabilities  were 
in  that  case;  but  my  father^  who  is  since  dead^ 
and  with  whom  I  was  then  practicing  law  as  a 
partner,  told  me  it  was  one  thousand  dollars.  He 
also  told  me  that  Maj.  Swann  and  him  step})ed  aside 
from  where  I  then  stood  that  Haynes  had  secured 
him  (Maj.  Swann)  by  making  conveyance  of  town 
property — the  old  Anthony  tavern,  the  Drury  Arm- 
strong house  and  lot,  one  on  the  oppo>it«  side  on  the 
south  side  of  Front  street,  and  two  houses  and  lots 
near  the  foot  of  Main  street,  near  the  bridge.  Maj. 
Swann,  in  repeated  conversations  with  my  father  and 
myself,  stated  the  same  thing  that  Maj.  Swann  told 
father  privately  at  the  beginning,  and  said  to  him  in 
my  presence:  "Let  him  (Haynes)  go.  I  told  you  at 
the  start  that  we  are  safe;  l\'e  got  enough  from  him 
to   >ave   us." 

I:i  answer  to  a  question  by  defendant,  Nelson  said: 
"  I  know  nothing  individually  or  personally  about  the 
precise  time  of  the  absconding  or  the  arrest.  I 
mercily  know  that  Haynes  was  here,  and  then,  aft«r 
he  was  said  to  have  gone,  father,  as  one  of  his  sure- 
ties, went  away  and  brought  him  back.  I  think  this 
was  in  1843,  but  of  the  precise  time  I  can  not  be 
certain." 

Ck)mplainant  relies  on  the  evidence  of  James  Smith, 
as  corroborating  that  of  Nelson.  The  portion  of  it 
which  bears  upon  the  point  under  examination  is  as 
follows : 

Witness  was  in  Swann's  blacksmith  shop  one  morn- 
ing, when    Haynes    gave    to    Swann    a    note   on    John 
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Russell  for  collection — it  was  for  a  negro  or  negroes 
that  Haynes  had  sold  to  Russell.  He  thinks  this 
occurred  before  1845,  but  can  not  recollect  the  precise 
(late.  Haynes  did  not  say  he  was  going  away,  but 
shortly  after  that  he  ran  away.  Witness  heard  Wm. 
Swann  and  J.  R.  Nelson  say  they  were  Haynes'  bail 
when  he  got  into  difficulties  about  the  bowie-knife. 
In  answer  to  the  question,  "If  you  heard  any  con- 
versation between  Swann  and  Nelson  with  regard  to 
danger  of  loss  on  account  of  their  being  bail  for 
Haynes,  state  what  was  said,''  he  testifies:  "Nelson 
came  to  Swann's  shop,  and  seemed  to  be  out  of 
humor  about  being  Haynes'  security.  Swann  told  him 
he  need  not  be  out  of  humor,  as  he  did  not  think 
he  (Nelson)  would  lose  anything  by  it.  They  went 
off  and  had  a  secret  conversation.  I  did  not  hear 
what  that  was." 

Witness  further  said,  it  was  between  1842  and 
1845  that  Haynes  gave  Swann  the  note  for  collection, 
and  that  was  about  a  year  before  Nelson  had  Haynes 
put    in  jail. 

John  Russell  was  examined,  and  produced  the  note 
described  by  the  witness  Smith,  as  having  been  given 
by  Haynes  to  Swann  for  collection.  It  appears  that 
the  note  was  for  $600,  dated  February  22,  1842,  and 
payable  twelve  months  aftier  date,  and  endorsed  on 
the  23d  of  February,  1842,  to  Swann.  This  fixes 
the  date  of  that  transaction,  and  also  the  date  of 
Haynes'  running  away,  as  proven  by  Smith.  At  one 
time  he  says  Haynes  ran  away  shortly  after  the  note 
transaction,   and   afterwards   he   sav.^  Neis  m  had  Haynes 
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put  in  jail  about  a  year  after  Haynes  gave  the  note 
to  Swann  for  collection.  According  to  Smith's  evi- 
dence, therefore,  Haynes  ran  away  shortly  after  Feb- 
ruary, 23,  1842,  and  was  arrested  and  put  in  jail  by 
Nelson  about  a  year  afterwards,  which  would  be  in 
1843.  In  this  Smith  corroborates  D.  W.  Nelson,  who 
says    he    thinks    his    father    brought    Haynes    back    in 

1843.  The  record  contains  a  transcript  of  a  case  of 
the  State  against  Stephen  Haynes  for  wearing  a  bowie- 
knife,  from  which  it  appears  that  the  indictment  was 
found  at  the  February  Term,  1843,  of  the  Circuit 
Court  of  Knox  county.  This  transcript  shows  that 
Haynes   was  tried    and    convicted    at    the    June  Term, 

1844,  of  the  Circuit  Court,  and  that  upon  his  appeal 
to  the  September  Term,  1844,  of  the  Supreme  Court, 
John  R.  Nelson  and  Wm.  Swann  were  recognized  as 
Haynes'  bail  in  the  sum  of  $500,  for  his  appearance 
at  the   supreme  Court. 

The  proof  is  abundant  and  uncontradicted,  except 
by  the  evidence  of  Nelson  and  Smith,  that  Haynes 
forfeited  his  recognizance  to  the  Supreme  Court  at  its 
September  Term,  1844,  and  that  it  was  in  September 
or  October,  1844,  that  he  ran  away,  and  that  it  was 
not  until  some  time  in  the  summer  of  1845  that  J.  R. 
Nelson  arrested  him,  as  one  of  his  bail,  and  put  him 
in    jail. 

It  is  therefore  clear  that  the  time  fixed  by  wit- 
nesses, Nelson  and  Smith,  for  the  conversations  in 
which  Swann  told  J.  R.  Nelson  that  they  were  indem- 
nified, is  altogether  erroneous.  As  these  conversations 
had  direct  reference    to   the   fact  that    Haynes  had   run 
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away,   they   could   not    have   occurred    before  September 
or   October,   1844,   and   must  have  had  reference  to  the 
liability  'of   J.  R.   Nelson   and   Wm.  Swann   as   Haynes' 
recognizance,    entered    into    in    Jnne,    1844,   which     was 
more   than   a    year  after    the    two   deeds  of   May    13th, 
1843,   were    executed.       This    is    conclusive    against   the 
evidence  of  these   two   witnesses,    unless  we   assume   that 
the  witnesses  are  mistaken  as  to  the  fact  of  Haynes  hav- 
ing run  away  being  the  subject   of  the  conversation,  and 
that  they   had   reference  to  a  prior  liability  entered  into 
by   them   as   bail.       This   difficulty   is  sought   to    be   re- 
moved  in   the   argument    by   the    assumption    that   after 
the   indictment   was   found   in   February,    1843,    and    be- 
fore  the   execution   of   the   deeds   on    the    13th   of   May, 
1843,    Haynes    had    been    arrested    by   the    sheriff,    and 
J.    R.   Nelson   and   William    Swann    had    become   bound 
in    a    bond    to    the    sheriff    for    his  ap{>earance    to    the 
Circuit   Court.       We   find   nothing   in  the  record   to  sus- 
tain  such   an  assumption.       If  such  bail  bond   had    been 
taken,   it  devolved   upon   complainant,   if   he    rested    his 
case   on   such   a   liability,   to   produce   it   in    evidence   or 
to   account   for   its   absence.       Neither    is    done,   bat    we 
are     urged     to     presume     that    the    sheriff    did     arrest 
Haynes,   and   that   J.   R.  Nelson   and   Wm.  Swann  were 
his  bailsmen.      We  know  of   no    principle  of   law  that 
would    authorize     us    to    resort    to     such     presamption. 
Without    referring    to    the   various    circumstances    relied 
on   in .  argument  to  show   that  the   evidence  of  the   two 
witnesses.   Nelson    and   Smith,   is  unreliable  and    insuffi- 
cient  to   sustain   the   conclusion   that   the    two    deeds  of 
May   13th,   1843,   were    intended    to    be    mortgages,  we 
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are  satisfied^  on  the  view  already  taken,  to  hold  that 
the  Chancellor'8  conclusion  is  not  supported  by  the 
clear  and  cogent  evidence  which  is  i-equired  to  convert, 
an  absolute  deed  into  a  niorl«:}ige :  Nickson  v.  Toney, 
3  Head,   655. 

If  it  were  necessary  to  determine  the  question 
whether  complainant  could  have  relief  under  the  rules 
of  equity  pleading,  even  if  the  fact  had  been  satisfac- 
torilv  established  that  the  two  deeds  were  intended  as 
mortgages,  we  should  find  it  very  difficult  to  find 
ground  upon  which  to  stand  in  granting  the  relief. 
The  bill  nowhere  charges  or  intimates  that  the  deeds 
were  executed  as  indemnity  for  the  liability  of  Nelson 
and  Swann  as  bail,  and  only  incidentally  alludes  to 
the  fact  that  Swann  was  one  of  his  bail,  and  then  he 
speaks  doubtingly,  and  only  says  that  he  was  probably 
one  of  his  bail.  It  would  require  an  unusual  stretch 
in  the  application  of  the  rules  of  equity  pleading  to 
hold  that  under  the  form  of  the  bill  the  relief  could 
be  granted.  But  as  the  proof  fails  to  make  out  a 
case  for  the  relief,  it  is  not  necessary  to  decide  the 
question    as   to  the    pleading. 

The  Chancellor  next  proceeas  to  decree  that  the 
deed  of  February  18th,  1846,  by  Haynes  to  Swann, 
whereby  .his  equity  of  redemption  in  and  to  six  houses 
and  lots  in  Knoxville,  and  a  tract  of  land  of  100 
ar'res,  was  released  and  assigned  to  Swann  for  the  con- 
sideration of  $150,  was  null  and  void;  first,  because 
Haynes  was  of  unsound  mind  at  the  date  of  the  con- 
veyance; and,  second,  because  the  consideration  was 
grossly     inadequate,    especially    as    it    was    a    transaction 
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between  attorney  and  client;  therefore,  he  divests  the 
title  to  all  the  property  described  in  said  conveyance 
out   of  Swann^s   heirs,   and   vests  it   in   Haynes. 

The  bill  alleges  that  complainant  showed  symptoms 
of  insanity  in  1841,  which  resulted  in  confirmed  in- 
sanity in  1843,  and  that  he  has  so  continued  to  the 
filing  of  the  bill.  The  proof  wholly  fails  to  establish 
these  allegations  of  insanity  at  a  period  prior  to  the  sum- 
mer of  1845,  when  complainant  was  arrested  by  one  of 
his  bail  and  placed  in  prison.  It  is  shown  that  from 
1840  to  1844  he  was  probably  twice  elected  constable,  and 
served  as  such  with  efiiciency  and  success;  that  during 
part,  and  probably  most,  of  this  time,  he  carried  on  a 
drinking  house  known  as  "The  Blind  Tiger;"  that  he 
was  a  shrewd  and  successful  trader,  having  accumulated 
during  this  period  most,  if  not  all,  of  the  large  estate 
in  controversy,  and  that  he  was  tried  and  convicted 
of  a  high  misdemeanor,  besides  numerous  smaller  of- 
fences, and  no  plea  of  insanity  interposed  in  any  of 
the  cases.  These  things  are  entirely  inconsistent  with 
any  pretense  of  insanity  during  this  period.  Any  oc- 
casional eccentricities  that  are  proven  during  this  period 
excited  no  suspicion  of  his  insanity  among  his  acquain- 
tances, and  may  be  reasonably  regarded  as  indications 
that  he  was  going  into  his  habits  of  intemperance. 
These  eccentric  freaks  were  so  far  from  making  the 
impression  that  he  was  insane,  that  even  when  he 
was  in  jail,  giving  strong  symptoms  of  mental  aberra- 
tion, we  find  a  suspicion  existing  that  these  manifesta- 
tions were  feigned.  But  the  question  of  Haynes' 
sanity   at   the   date  of  the   two   deeds   is    established    by 
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the  evidence  of  the    two  subscribing  witnesses^    Greorge 

and  ,   both   of  whom   testify   that  he   was   at 

that  time  of  sound  mind.  But  in  the  summer  of 
1845;  during  his  confinement  in  jail,  the  evidence 
shows  that  he  manifested  such  symptoms  of  insanity 
that    proceedings   were   instituted   in    the   County    Court 

at  its  October  Term,  1845,  which  resulted  in  a  verdict 
of  insanity  and   in  his  being  sent  to  the   lunatic  asylum. 

The  fact  of  insanity  having  been  judicially  ascer- 
tained on  the  5th  of  October,  1845,  the  law  presumes 
its  continuance  until  his  restoration  to  sanity,  or  until 
a  lucid  interval  is  established  by  evidence.  It  does 
not  appear  in  the  evidence  how  long  complainant  re- 
mained in  the  lunatic  asylum,  or  for  what  reason  he 
left  the  institution.  It  is  shown  satisfactorily  that  he 
was  absent  at  the  asylum  only  a  short  time,  and  we 
think  the  evidence  shows  with  reasonable  certainty  that 
he  returned  to  Knoxville  late  in  1845  or  early  in 
1846.  But  the  record  contains  nothing  from  which 
we  can  presume  with  certainty  that  he  was  discharged 
by  the  officers  of  the  asylum  because  they  adjudged 
him  restored  to  sanity,  but  we  may  regard  it  as  prob- 
able that  such  was  the  fact.  If  there  was  such  evi- 
dence, we  should  hold  it  at  least  prima  fade  evidence 
of  restored  sanity.  But  without  such  evidence,  we 
must  determine  the  question  by  reference  to  other 
proof. 

The  first  witness  relied  on  by  complainant  to  show 
his  insanity  after  his  return  from  the  asylum  is  Sam'l 
McCamraon.  He  was  sherifi^,  lived  in  the  jail  while 
complainant  was    confined    there,  was  a  witness    before 
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the  jury  of  inquisition  to  prove  insanity.  He  Bays 
that  the  first  time  he  noticed  anything  like  insanity 
in  complainant  was  some  time  after  he  was  committed 
to  jail  by  J.  R.  Nelson.  In  answer  to  the  question 
l)y  complainant,  "After  he  was  with  you  in  jail,  did 
}ou  ever  look  upon  him  as  a  man  in  his  right  mind?'' 
lie  says:  "After  I  placed  him  in  the  asylum  I  never 
remember  seeing  him  but  one  time,  and  then  not  long 
enough  to  know  much  about  his  mind  ;  or  if  twice,  I 
don't  remember  it.  He  theu  spoke  to  me  friendly 
and  politely,  and  I  did  not  see  him  do  anything  that 
I  would  consider  insane.  His  expression  of  counte- 
nance I  did  not  think  differed  any  great  amount,  if 
any,  from  his  formerly,  which  I  never  had  regarded 
as  expressive  of  insanity.  I  have  seen  something 
brisk  and  eccentric,  I  thought,  though  not  more  so 
than  some  others  I  have  seen  who  were  not  insane." 
The  next  witness  relied  on  is  John  Gibbs.  He  went 
with  the  sheriff,  when  he  carried  complainant  to  the 
asylum;  gives  his  conversation  and  conduct  on  the 
way,  indicating  insanity,  but  he  says  nothing  about 
his  condition  after  he  returned  from  the  asylum.  He 
says  complainant  staid  only  a  short  time  in  the  asy- 
lum. The  next  witness  is  J.  R.  Draper.  He  went 
with  complainant  to  the  asylum.  He  details  the  con- 
versation and  conduct  of  complainant  on  the  way, 
showing  that  he  was  then  insane.  He  had  frequent  bus- 
iness transactions  with  complainant  before  his  derange- 
ment, and  considered  him  to  be  a  shrewd  trader.  In 
answer  to  the  question  by  defendant's  counsel,  if  he 
saw   Haynes    after    his   return     from     the    asylum,   and 
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what  was  then  his  state  of  mind^  he  said :  "  I  saw 
him  after  his  return  irom  the  asvlum,  in  the  streets 
of  Knoxville,  and  I  conversed  with  him  about  thintrs 
that  took  place  when  we  were  going  to  Nashvillt', 
and  he  appeared  to  be  perfectly  rational,  and  he  re- 
membered me  and  things  that  had  taken  place  on  the 
road."  He  further  said,  he  did  not  hear  of  Hayne^' 
insanity    until    after   he   was   put   in    jail. 

The  next  witness  is  James  Kenedy.  He  went  with 
complainant  to  the  asylum,  and  details  his  conversation 
and  conduct  on  the  way,  showing  bis  insanity.  Ou 
cross  examination,  he  says  he  saw  Haynes  but  once 
after  his  return  from  the  asylum,  and  then  only  for  a 
moment;  he  saw  nothing  wrong  in  him.  Complain- 
ant's counsel  also  referred  to  the  evidence  of  Samuel 
H.  McClannahan,  one  of  defendants  witnesses,  as  show- 
ing complainants  insanity  after  his  return  to  the  asylum. 
This  witness  said:  "I  was  acquainted  with  Haynes 
from  1819  until  the  time  he  left  Knox  county.  I 
have  had  some  little  dealings  with  him,  not  very 
much.  Have  been  with  him  frequently  hunting  and 
fishing.  At  that  time  I  thought  him  very  smart. 
Aft^r  he  got  to  keeping  a  grocery  I  did  not  associ- 
ate with  him  very  much.  He  seemed  to  be  making 
property  very  fast,  and  not  associating  with  him  I 
could  not  judge  of  the  character  of  his  mind.  Afler 
I  heard  he  was  deranged  I  had  some  conversation 
with  him,  purposely  to  see  how  that  was.  He  did 
not  talk  like  a  man  in  his  right  mind,  but  I  had 
my  doubts  about  him.  This  was  when  he  lived  in 
the     lower    end    of   the    county,   and     I   think    it  was 
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after  the  indictments  were  gotten  up  against  him." 
This  witness  fails  to  designate  the  time  of  his  con- 
versation with  Haynes,  except  that  it  was  when  he 
was  living  in  the  lower  end  of  the  county.  The 
only  allusion  we  see  in  the  record  to  his  being  in 
the  lower  end  of  the  county,  was  when  he  was  ar- 
rested by  Nelson  and  Mabry,  and  that  was  in  the 
summer  of  1845.  Witness  also  says  his  conversation 
was  after  the   indictments   were   gotten   up. 

This  is  all  the  evidence  relied  on  by  complainant 
to   show   his  insanity   aft«r   his   return  from   the  asylum. 

Defendant  relies  upon  the  following  evidence  to 
support  the  sanity  of  complainant  during-  the  year 
1846.  It  is  in  proof  that  Haynes  returned  from  the 
asylum  late  in  1845  or  early  in  1846,  and  that  he 
made  a  crop  in  1846,  on  the  tract  of  land  known  as 
the   Scott   place. 

James  Smith,  one  of  complainant^s  witnesses,  testi- 
fied that  he  saw  Haynes  after  he  came  back  from  the 
asylum,  and  traded  with  him,  and  that  he  did  not 
see  any  thing  the  matter  with  him.  Witness  believed 
him  restored;  saw  him  plowing  and  making  crops, 
and  had  intercourse  with  him  every  week  or  two. 
Haynes  said  he  could  not  make  a  living  there  and 
was   going   to   Arkansas. 

Alex.  Scott,  a  witness  for  complainant,  in  answer  to 
the  question  by  defendant:  *^were  you  acquainted 
with  Haynes  aft«r  his  return  from  the  asylum?"  testi- 
fies: "I  saw  him  every  day  almost,  after  he  moved 
down  there,  and  made  his  crop.  He  lived  there  ten 
or  twelve   months.       We   lived   in   sight   of   each  other. 
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This  was  after  he  came  from  the  asylum.  I  think 
that  during  that  time  Haynes  was  a  rational  and  sane 
man ;  in  fact  I  believe  he  never  was  crazy.  After 
he  moved  there  we  had  some  chat  together  nearly 
every  day." 

W.  N.  Maxwell  testified,  that  Haynes  lived  in  his 
neighborhood  after  he  left  Knoxville,  and  witness  was 
at  his  house  several  times.  Went  with  Haynes  on 
the  boat  as  far^as  Kingston^  when  he  started  to  Arkan- 
saSy  and  he  then  regarded  him  as  a  sane  man,  and 
thought  him  a  sharp  trader  from  the  way  he  was 
selling  his  property  before  moving.  He  lived  near 
witness  about  a  year  before  moving  to  Arkansas.  He 
told  witness  Major  Swann  was  his  relation  and  friend, 
and   had   rendered   him   many   favors. 

Seth  Lea  testified  that  he  first  knew  Haynes  in 
Blount  county,  and  aft:er  he  came  to  Knoxville,  say 
about  forty  year's  time,  till  he  left  the  county.  After 
he  left  Knoxville  he  moved  to  witness's  neighbor- 
hood, and  lived  on  a  farm  he  claimed  as  his  own. 
He  lived  there  for  a  year,  or  may  be  more,  until 
he  moved  to  Arkansas.  The  farm  was  in  the  pos- 
session of  Swann.  Aft;er  Haynes  left,  the  farm  was 
sold  at  the  suit  of  Cowan  and  Dickenson,  and  re- 
deemed by  Swann,  and  Swann  let  Haynes  stay  on  it. 
Witneas  knew  Haynes  as  well  as  anybody,  and  from 
uU  he  knew  of  him,  he  considered  him  as  a  sane 
man.  He  was  a  shrewd  trader,  and  made  property 
very  fast.  Haynes  told  witness  before  leaving  for 
Arkansas,  that  he  was  badly  "jammed  up"  in  Knoxville. 
He  understood  him  to  mean  that  his  property  was  gone. 
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John  Choker  testified  that  he  knew  Haynes  eight 
or  ten  years  while  he  lived  in  Knoxville,  and  after- 
wards about  a  year  when  he  lived  in  witnesses  neigh- 
borhood. Had  frequent  opportunities  by  conversation, 
business  transactions,  etc.,  of  judging  of  his  mental 
condition,  and  from  these  considered  him  a  sane  man. 
Never  noticed  any  marks  of  insanity  about  him  during 
the  year  he  lived  in  witness's  neighborhood.  Saw 
Haynes   every   week    or   two. 

Adam  Formault  testified  that  he  had  known  Haynes 
from  his  boyhood,  and  until  he  left  for  Arkansiis. 
Had  some  trading  with  him  and  various  conversations. 
Never  regarded  him  as  an  insane  man.  Always  looked 
upon  him  as  a  shrewd  trader,  in  shaving  notes,  buy- 
ing  negroes   and   other   property. 

We  can  draw  but  one  conclusion  from  all  this  tes- 
timony, that  after  Haynes  returned  from  the  asylum 
and  until  he  removed  to  Arkansas  he  was  of  sound 
mind.  No  one  witness,  either  for  complainant  or  de- 
fendant, furnishes  any  ground  on  which  his  sanity  dar- 
ing this  period  can  be  questioned.  No  one  net  and 
no  one  word  of  his  indicating  insanity  during  the  year 
1846  is  proven.  The  only  witness  who  expresses  a 
doubt  is  McClannahan,  and  it  is  not  all  clear  that 
his  conversation   took    place   during   the  year   1846. 

But  there  is  one  >ntness  whose  testimony  relates  to 
the  date  of  the  conveyance  made  on  the  6th  of  Feb- 
ruary, 1846.  That  witness  is  Thos.  Rodgers,  who 
was  a  subscribing  witness  to  the  deed.  After  prov- 
ing that  he  was  a  witness  to  the  conveyance,  in  an- 
swer   to     the    question,    "what     was    the    condition    of 
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Stephen  Haynes'  mind  at  the  time  of  the  execution 
or  acknowledgment  of  said  deed?"  he  testified:  "T 
thought  him  a  man  of  sound  mind  and  capable  of 
making  his  own  contracts.  I  have  known  him  ever 
since  he  was  a  boy^  and  up  to  the  time  he  left  for 
Arkansas." 

We  are  therefore  satisfied  by  the  evidence,  that 
when  Haynes  executed  the  conveyance  on  the  6th  of 
February,  1846,  he  was  of  sound  mind,  and  that  the 
same  is  valid  and  binding  unless  it  was  affected  with 
fraud. 

It  is  alleged  in  the  bill  that  the  considerations 
stated  in  the  deeds  are  insufScient  to  support  them, 
and  especially  as  to  the  deed  made  on  the  6th  of 
February,  1846,  the  consideration  is  so  grossly  inade- 
quate  as  to  shock  the  conscience  of  a  court  of  equity; 
besides,  it  is  alleged  that  these  considerations  were 
never  paid.  Defendant  is  called  upon  to  answer  each 
and   every   allegation   on   oath. 

The    answer  of    defendant    as    to  the   deed   of  May 

13th,    1843,      in     which     the     consideration      expressed 

is     $1,010,     is,   that     this     was     the    amount     paid     for 

the     property    by     complainant,  and    that    Haynes    sold 

Ihe   property   to   defendant   for   a   sum   equivalent  to  the 

amount  of  the   purchase   money    paid   by   hira,   and  that 

ne    paid    Haynes    the    full     amount     of    the     purchase 

money    agreed    on.       As    to    the    deed    of    May    13th, 

1843,   in   which    the    consideration    is    expressed    to    be 

^1,000,   he   answers   that   this   was  the   amount   paid  for 

it   by   Haynes,   and   that   defendant  paid  Haynes   $1,000 

i'nr   the    lot. 
38 
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As  to  the  two  deeds  of  May  13th^  1843,  defendant's 
answer  is  responsive  to  the  allegations,  both  as  to  the 
adequacy  of  the  consideration  and  as  to  its  payment 
There  is  not  sufficient  evidence  contradicting  the  an- 
swer to   overturn    it. 

In  answer  to  the  allegations  of  inadequacy  of  con- 
sideration in  the  deed  of  February  6th,  1846,  and  its 
non-payment,  defendant  says:  "The  property  mentioned 
in  this  deed  had  been  sold  by  virtue  of  executions 
and  orders  of  sale,  and  was  sold  by  the  sheriff,  under 
process,  etc.,  on  the  10th  of  January,  1845.  Near 
thirteen  months  afler  this  sale  of  property,  at  the 
special  request  of  Haynes,  respondent  purchased  his 
right  of  redemption  (he,  Haynes,  alleging  that  he  was 
unable  to  redeem,  and  if  he  done  so  others  of  his 
bona  fide  creditors  would  again  subject  the  property  to 
sale  for  his  debts).  The  consideration  of  this  deed 
may  appear  small,  but  not  so  as  to  shock  the  con- 
science of  the  Chancellor,  when  it  is  apparent  that 
others  had  similar  rights,  with  himself,  to  redeem  at 
the  execution  of  this  deed  of  relinquishment.  Said 
Haynes  acted  with  shrewdness  and  intelligence,  and 
obtained  from  respondent  the  consideration  mentioned  in 
that  conveyance,  which  respondent  never  used,  using  his 
own  bona  fide  claims  in  the  redemption  of  property, 
whenever  advanced  on  or  redeemed,  as  the  conveyances 
referred  to   will   show." 

According  to  this  response  to  the  bill  the  deed  of 
February  6,  1846,  was  only  a  relinquishment  by 
Haynes  of  his  equity  of  redemption  in  certain  lota 
therein   specified,    which    had    been    sold    more    than  a 
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year  before^  and  for  which  the  sheriff  had  made  deeds 
to  the  purchasers^  defendant  himself  holding  some  of 
the  deeds,  and  other  purchasers  others.  All  other 
things  aside,  we  could  not  say  that  the  consideration 
of  f  150  for  the  right  of  redemption  was  of  itself  so 
grossly  inadequate  as  to  raise  the  presumption  of  fraud. 
It  is  mere  matter  of  speculation  as  to  what  was  the 
value  of  the  right  of  redemption.  The  property  it- 
self may  have  been  of  so  much  value  that  the  con- 
sideration of  $150  would  be  too  inadequate  to  suj>- 
pose  that  a  man  of  ordinary  sense  would  have  ac- 
cepted it;  and  yet,  situated  as  this  propert}^  was,  and 
broken  up  as  complainant  said  he  was,  he  might  con- 
sider $150  as  a  satisfactory  consideration  for  a  right 
of  redemption  which  must  expire  in  less  than  a  year, 
and  which  right  he  had  despaired  of  making  avail- 
able  by    raising  the   amounts   bid    on   the   lands. 

Thus  viewed,  we  can  not  hold  that  the  inadequacy 
of  consideration  was  so  gross  and  manifest  that,  as 
Lord  Thurlow  has  observed,  it  is  impossible  to  state 
it  to  a  man  of  common  sense  without  producing  an 
exclamation  at  the  inequality  of  it,  and  hence  that, 
from  that  fact  alone,  there  must  have  been  imposition 
or  oppression  in  the  transaction:  1  Bro.  C.  C,  8. 
But  the  answer  of  defendant  is  deceptive  in  represent- 
ing all  the  lots  and  land  described  in  the  deed  of 
February  6,  1846,  as  having  been  sold  under  execu- 
tions, and  that  all  that  was  conveyed  to  him  for  J150 
was  the  equity  of  redemption.  Besides  the  lots  actu- 
ally sold  by  the  sheriff,  the  conveyance  embraces  a 
tract   of  land   of   one   hundred    acres,    estimated   in   the 
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proof  to  be  worth  $1,000,  and  a  lot  in  Knoxville  es- 
timated at  $500,  neither  of  which  had  been  sold,  but 
both  of  which  were  conveyed  by  the  deed,  and  the 
consideration  of  $150  covered  them,  as  well  as  the 
right  of  redemption  of  the  other  lots.  Defendant  fails 
to  explain  in  his  answer  why  these  two  pieoee  of 
property  were  embraced.  We  find  nothing  in  the 
record  showing  whether  Haynes  owned  the  one  hun- 
dred acres  of  land  and  the  town  lot  or  not.  If  he 
did — and  we  are  so  to  presume  from  the  deed  written 
and  accepted  by  defendant — then  Haynes  was  able  to 
redeem  the  other  lots;  and  so  much  of  the  answer  as 
states  that  Haynes  relinquished  his  right  of  redemp- 
tion  because   he    was   unable   to    redeem,   is   not   true. 

Again,  it  is  stated  in  the  answer  that  Haynes  ac- 
cepted $150  for  his  equity  of  redemption  because  he 
knew  that  if  he  redeemed,  his  other  creditors  would 
again  levy  on  and  sell  the  lots.  But  we  find  in  the 
record  no  evidence  that  Haynes  had  any  other  cred- 
itors  who   could   have   thus   levied   on   the   lots. 

If  to  these  circumstances  we  add  the  fact  that  the 
relations  between  complainant  and  defendant  had  long 
been  intimate;  that  complainant  had  such  confidence  in 
defendant  that  they  had  several  times  held  the  rela- 
tion of  attorney  and  client — ^though  we  are  unable  to 
see  that  this  relation  existed  in  regard  to  the  prop- 
erty  embraced  in  the  three  conveyances — ^and  that  de- 
fendant had  been  the  friend  of  complainant,  and  had 
done  him  many  favors;  that  complainant  was  at  the 
time  in  a  straitened  condition;  viewing  these  circum- 
stapces  in   connection    witli    the   facts  before   referred  to, 
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we  feel  constrained  to  regard  the  conveyance  of  Feb- 
ruary 6,  1846,  as  constructively  fraudulent.  In  such 
case  the  vendee  becomes,  by  implication,  a  trustee  for 
the  vendor.  But  a  party  applying  for  the  assistance 
of  equity  on  the  ground  of  fraud,  must  have  been 
prompt  on  the  discovery  of  fraud;  long  delay,  if  un- 
explained, will  be  sufficient  to  occasion  a  denial  of 
that   assistance:    2  Stor.  Eq.,  s.  1520. 

In  this  case  there  has  been  a  delay  of  twelve 
years  before  application  was  made  for  relief.  The  ex- 
planation of  this  delay  is  found  in  the  allegation  that 
complainant  was  of  unsound  mind  when  all  three  of 
the  deeds  were  executed,  and  has  so  continued  to  the 
present  time.  We  have  seen  that  this  allegation  is 
not  sustained,  except  for  a  few  months  in  the  year 
1845,  and  after  the  removal  of  complainant  to  Arkansas 
in  1847.  The  evidence  shows  that  complainant  has  man- 
fested  unsoundness  of  mind  during  much  of  the  time 
since  his  removal  to  that  State.  It  shows,  however, 
that  in  1855  or  1856  he  returned  to  Knoxville  for 
a  short  time,  and  that  he  was  then  of  sound  mind. 
It  is  not  alleged  that  defendant  in  any  way  concealed 
the  fraud  from  ci/mplainant.  On  the  contrary  all  the 
deeds  were  spread  upon  the  books  of  the  register. 
Complainant  is  shown  to  have  resided  in  the  county 
of  Knox  nearly  a  year  after  the  last  deed  was  made, 
and  that  during  that  time  he  was  in  the  full  posses- 
sion of  his  mental  faculties.  It  is  alleged  in  the 
bill  that  defendant  took  possession  of  the  property  as 
early  as  1843  or  1844,  and  has  ever  since  held  it  as 
his      own,      receiving      the     rents     and       appropriating 
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them  as  his  own,  thus  showing  that  complainant  knew 
for  fourteen  or  fifteen  years,  that  defendant  was  set- 
ting up  an  adverse  possession.  Under  all  these  facts, 
both  by  reason  of  the  delay  and  by  force  of  the 
statute  of  limitations,  we  think  the  complainant  is 
repelled  and  that  he  has  lost  all  right  to  relief  as 
to  any  of  the  property  embraced  in  the  three  deeds. 
As  to  the  Russell  note,  we  think  the  proof  is  satis- 
factory that  it  was  not  received  by  defendant  for  collec- 
tion, but  that  it  was  purchased  by  and  regularly  endorsed 
to   him. 

As  to  the  100  acre  tract  of  land,  known  in  the 
record  as  the  Walker  tract,  and  the  town  lot  included 
in  the  deed  of  February  18,  1846,  but  which  had  not 
been  sold  by  the  sheriff,  known  as  the  Seabut  lot, 
we  find  nothing  in  the  Irecord  showing  that  Haynes 
had  any  title,  and  we  understand  Swann  in  his  answer 
as  setting  up  no  claim  thereto.  If  these  two  pieces 
belonged  to  Haynes,  his  title  is  not  affected  by  this 
opinion. 

As  to  the  Bearden  tract  of  fifty-five  acres,  wo  ai'C 
satisfied  by  the  evidence  that  Swann  conveyed  that  to 
Mrs.  Haynes,  and  that  the  title  is  still  in  her,  unaf- 
fected, as  far  as   we   see,  by   the   statute   of   limitations. 

The  Chancellor's  decree  will  be  reversed  and  the 
bill   dismissed.       The  costs  will  be   paid   by  defendants. 
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F.  Db  Tavernieb  v.  Squire  Hunt. 

Pdeijo  Boads.    The  Countj  Goart  has  no  power  to  asBign  the  inhabitants 
of  an  incorporated  town  to  work  on  the  public  roads  outside  of  the 
corporate  limits. 
Case  cited  :  Stale  v.  McoyoTf  <fee.,  3  Head,  263. 


FROM    CAMPBELL. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  January  Term,   1871.    James  H.  Randolph,  J. 

No   counsel  marked    for   plaintiff   in   error. 

Henry  R.  Gibson  for  defendant  in  error,  cited  3 
Head,  263;   5  Hum.,  154;    11  Hum.,  217;    1  Head,  23. 

•   Nicholson,    C.    J.,    delivered    the    opinion    of    the 
court. 

This  is  an  agreed  case,  and  raises  the  question 
whether  the  County  Court  can  lawfully  require  the  in- 
habitants of  an  incorporated  town  to  work  on  the 
public  roads  outside  of  the  corporate  limits.  The  Circuit 
Judge  is  correct.  The  County  Court  has  general 
jurisdiction  over  the  public  roads,  and  is  authorized 
to  assign  a  competent  number  of  hands  to  each  class 
of  roads,  and  to  appoint  overseers  of  said  roads, 
and  to  designate  the  boundaries  within  which  those 
who  reside  are  to  work  on  the  roads  assigned  to 
the     overseers     respectively,     but    so    that     no     person 
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shall  be  compelled  to  work  on  more  than  one  road. 
See  Code,   s.   1182. 

But  these  provisions  of  the  Code  must  be  con- 
strued in  connection  with  the  law  creating  the  cor- 
poration of  Jacksboro.  Within  the  boundaries  so  in- 
corporated, the  corporators  are  vested  with  specific 
powers  for  the  proper  government  of  the  town.  They 
are  necessarily  independent  of  the  County  Court,  as 
to  all  matters  over  which  the  corporate  authorities  are 
vested  with  power  for  the  regulation  and  well-being 
of  its  inhabitants.  Hence  the  County  Court  has  no 
control  over  the  roads  within  the  limits  of  a  corpor- 
ation:  3   Head,   263. 

The  corporate  authorities  have  express  power  to  lay 
out,  pave  and  keep  in  repair  the  public  roads  or  streets 
within  their  jurisdiction,  and  to  carry  out  this  power, 
they  are  authorized  to  assess  taxes  and  collect  the 
same. 

Construing  the  laws  giving  power  to  the  County 
Court  over  the  public  roads  and  those  giving  power 
to  incorporated  towns  over  the  roads  or  streets  within 
their  limits,  it  is  obvious  that  they  can  only  be  re- 
conciled by  the  construction  that  each  body  is  inde- 
pendent of  the  other,  as  to  the  public  roads  within 
their  jurisdiction.  It  follows  that  the  County  Court 
has  no  authority  to  assign  the  inhabitants  of  Jacks- 
boro to  work  on  the  publio  roads  outside  of  the 
town.  The  Circuit  Judge  so  held  and  we  affinn  the 
judgment. 


i 
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D.  V.  McCorkle  i'.  Richard  Brooks  et  aL 

1.  Certiorari  and  Supersedeas.     Mt>tum  to  dismm.    On  the  hearing  of  a 

motion  to  diflmiss  a  petition  for  writn  of  certiorari  and  mpersedeaSf  the 
papers  of  the  justice  may  be  read  to  negative  the  allegations  of  the 
petition. 

Cases  cited :    Spiiy  v.  Latham,  8  Hum.,  704;  Edde  v.   Cowany  1  Sneed, 
295;  Finley  v.  Kirig,  1  Head,  124. 

2.  Same.     The  certiorari  and  supei^aedcaM  can  not  be  used  as  a  proceeding  q^iia 

timetj  and  a  petition  is  fatally  defective  which  fails  to  state  the  actual 
levy  of  the  execution. 

Case  cited :  BeeUr  v.  Hall,  11  Hum.,  446. 


FROM    HAMILTON. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   July   Term,   1871.       John    B.   Hoyl,   J. 

S.  A.  Key  for  plaintiff  in  error,  insisted  that  on 
the  trial  of  a  motion  to  dismiss  a  petition  for  a  cer- 
tiorari, nothing  but  the  face  of  the  petition  can  be 
looked   to:    citing   Stoddart   v.    Fowlkes,    2  Swan,   637. 

No   brief    for   the   defendant   furnished   the    Reporter. 

Xeuson,  J.,  delivered  the  opinion  of  the  court. 

On  the  29th  of  April,  1871,  a  writ  of  fieri  facias 
was  issued  by  a  justice  of  the  peace  of  Greene  county, 
directed  to  the  sheriff  of  said  county,  and  command- 
ing him  that  of  the  goods  and  chattels,  &c.,  of  D. 
V.  McCorkle,  principal,  J.  B.  R.  Lyons,  security,  and 
W.   B.   Hawkins    and    S.    B.    McCorkle,    assignors,   he 
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should  make  the  sum  of  $363  debt^  and  $5.50  costs 
of  suit^  to  satisfy  a  judgment  recovered  against  them 
before  said  justice  on  the  24th  of  April,  1871.  This 
a.  fa.  was  duly  certified  by  the  clerk  of  the  County 
Court  of  Greene  county  op  the  2nd  of  May,  1871, 
and  came  to  the  hands  of  J.  G.  Reid,  deputy  sheriff 
of  Hamilton  county.  McCorkle  thereupon  presented 
his  petition  for  writs  of  certiorari  and  supersedeas,  to 
remove  the  cause  into  the  Circuit  Court  of  Hamilton 
county,  which  was  granted  by  Chancellor  Key,  on  the 
19th  of  May,  1871;  and  the  cause  having  been  re- 
moved into  said  court,  the  petition  was  dismissed  on 
plaintiff's  motion,  at  the  July  Term,  1871,  and  from 
the  judgment  of  the   court  this  appeal   is  prosecuted. 

It  is  alleged  in  the  petition  that  D.  V.  McCorkle 
was  the  security,  merely,  of  S.  B.  McCorkle,  in  the 
note  upon  which  said  judgment  was  obtained;  that  his 
principal,  without  his  consent  or  procurement,  obtained 
surety  for  the  stay  of  execution;  that  he  was  thereby 
exonerated,  and  that  the  time  for  stay  of  execution  has 
not   expired. 

It  may  be  observed,  that  it  appears  upon  the  &oe 
of  the  note  returned  by  the  justice  with  the  other 
papers  in  the  cause,  in  obedience  to  the  writ  of  certio- 
rari, that  John  McCorkle  and  D.  V.  McCorkle  are 
the  principals,  and  J.  B.  R.  Lyons  and  A.  W. 
Walker  securities,  in  the  note,  which  appears  to  have 
been  transferred  by  assignments,  made  at  different 
dat«s  on  the  back  of  the  note,  by  S.  B.  McCorkle 
and  W.  P.  Hawkins;  and  that  the  defendants,  except 
John   McCorkle,    who   was    not    sued,    are   so   described 
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in  the  warrant.  This  negatives  the  leading  &ct  stated 
in  the  petition,  and  the  justice^s  papers  may  be  prop- 
erly looked  to  on  motion  to  dismiss.  See  Bpivy  v. 
Latham^  8  Hum.,  704;  Edde  v.  Oawany  1  Sneed,  295; 
Finley  v.  Kingy   1    Head,  124. 

Pretermitting  the  question  as  to  the  jurisdiction  of 
the  Circuit  Court  of  Hamilton  county,  another  con- 
clusive reason  for  the  dismissal  of  the  petition  is, 
that  it  states,  simply,  that  the  execution  from  Greene 
was  in  the  hands  of  the  sheriff  of  Hamilton  county, 
Avithout  stating  that  any  levy  had  been  made  upon 
the  property  of  the  petitioner,  and  the  sheriff's  return 
upon  the  execution  shows  that  his  proceedings  were 
stopped  by  the  supersedeas  without  a  levy.  It  was 
correctly  ruled  in  Beeler  v.  Hall,  11  Hum.,  646,  that 
the  certiorari  and  supersedeas  can  not  be  used  as  a 
proceeding  quia  timet  to  prevent  the  doing  of  an 
anticipated     wrong   or   injury. 

Affirm  the  judgment,  and  render  judgment  here 
against  the  appellant  and  his  security  of  record  for 
the  amount  of  the  judgment  in  the  court  below,  with 
interest   and   costs. 
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R.  H.  Smiley  v.  Mayor  ai^d  Aldermen  of  Chatta- 
nooga. 

1 .  Corporation.     Agent  of.     How  afpomted.    The  entry  upon  the  records 

of  a  cor()oration  of  the  reBolution  appointing  an  agent,  is  not  eiwentia] 
to  the  validity  of  the  ap]X)intment  unless  the  charter  or  by-laws  abso- 
lutely require  such  entry  to  be  msde. 

2.  Same.     Same»    The  authority  of  the  agent  may  be  inferred  from  the 

adoption  or  recognition  of  his  acts  by  the  corporation  or  iu  directors. 


FROM     HAMILTON. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  June  Term,   1869.      William   L.   Adams,   J. 

Burt,   Fort  &   Key   for  plaintiff,   insisted: 

"  1.  Vote  or  resolutions  appointing  an  agent  need 
not  be  entered  on  minutes  or  record  in  order  to  his 
due   appointment:    Angel   &   Ames   on   Corp.,   s.    284. 

•'The  same  may  be  implied  from  the  permission  or 
acceptance  of  his  services  from  the  recognition  or 
confirmation  of  his  acts,  or  in  general  from  his  being 
held    out   as   the   agent  of  the   corporation:    Ihid, 

^''A  board,'  says  Mr.  Justice  Story,  'may  accept  a 
contract  or  approve  a  security  by  vote,  or  by  a  tacit 
or  implied  assent':  Ibid,  note  1;  Bank  of  United  SUUet 
v.  Dandridge,  12  Wheat,  63;  Johnson  v.  Pen,  2  Gill, 
254,  and  others;  Farmers  and  Mechanics  Bank  v.  Ches- 
ter,  6  Hum.,  459;  Hatt  v.  Carey,  5  Ga.,  239;  Bar- 
rington  v.   Bank  of   Washington,   14  S.   cfe  R.,  421. 
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''2.  Two  of  a  committee  of  three  may  act;  Levering 
&   CamcTosH   v.   Mayor  of  Memphis^   7   Hum.,   554. 

''3.  The  books  not  absolutely  necessary  as  evidence 
of  the  acts  of  the  corporation;  Angel  &  Ames  on 
Corp.,   s.   291. 

"4.  Notice  by  publication  was  notice  to  Mayor  and 
Aldermen,  and  binds  the  corporation:  Nashmlle  &  Chat- 
tanooga  Railroad    Company   v.   ElUott,   1    Col.,   618." 

No   brief  for  defendant  furnished   the   Reporter. 

Nicholson,  Ch.  J.,  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  the  value  of 
work  and  labor  done  by  plaintiff  for  defendant,  in  and 
about  the  erection  of  a  pest  house,  or  smallpox  hos- 
pital, and  for  damages  sustained  by  him  in  consequence 
of  the  alleged  violation  by  defendant  of  an  agreement 
under  which  he  was  to  complete  the  work.  The 
plaintiff  proved  upon  the  trial  by  a  witness,  who  was 
Mayor  of  Chattanooga  at  the  date  of  the  conti*act, 
that  the  contract  was  made  with  him  by  Dr.  Frank- 
lin, who  was  a  member  of  the  Board  of  Aldermen, 
and  also  of  its  Committee  on  Health  and  Hospitals,  at 
the  time  and  in  pursuance  of  authority  given  him  by 
the  board;  but  the  witness  stated  that  the  contract  was 
not  signed.  On  objection  by  defendant,  this  evidence 
was  '^  ruled  out''  by  the  court,  on  the  ground  that 
the  authority  of  the  agent  to  bind  the  board  could 
only   be   shown   by   its  book    of    minutes.       The   plain* 
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tiff  then  proved  by  H.  N.  Snyder,  a  member  of  the 
Board  of  Mayor  and  Aldermen,  who  examined  "  the 
minutes"  in  open  court,  that  he  could  find  no  record 
therein  of  the  names,  or  appointment  of  the  Commit- 
tee on  Health  and  Hospitals,  who,  as  plaintiff  alleged, 
had  been  authorized  to  make  the  contract,  and  by 
whose  authority  he  also  alleged  it  was  made.  Hav- 
ing proved  that  no  record  of  the  appointment  could 
be  found  upon  the  minutes,  plaintiff  offered  to  prove 
the  names  of  the  persons  who  composed  the  commit- 
tee, but  the  court,  on  defendant's  objection,  refused  to 
admit  the  evidence,  having  previously  held,  as  the  re- 
cord states,  "that  to  prove  the  appointment  of  any 
agent  for  the  defendant,  it  was  necessary  to  do  so  by 
the   book    of   minutes." 

This  action  of  the  Circuit  Court  was  erroneous. 
In  Angel  &  Ames  on  Corporations,  s.  284,  the  law  is 
correctly  stated,  that  "it  seems  clear  that  a  vote  or 
resolution  appointing  an  agent  need  not  be  entered  on 
the  minutes  or  records  of  the  corporation,  in  order  to 
his  due  appointment,  unless  the  charter,  statute,  or 
by-laws,  are  not  merely  directory  in  this  particular, 
but  render  it  absolutely  essential;  *  *  *  *  ^nd 
not  only  the  appointment,  but  the  authority  of  an 
agent  of  a  corporation,  may  be  implied  from  the 
adoption  or  recognition  of  his  acts  by  the  corporation 
or  its  directors."  See  also  WiMama  v.  Christian  Female 
College,  29  Mo.,  (8  Jones)  250,  and  cases  cited  in 
Abbott  on  Corp.,  p.  5,  numbers  22,  24,  25,  26,  28, 
30;  Story  on  Ag.,  ss.  52-57,  first  ed.;  1  Meigs*  D., 
832,  No.   566. 
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Other  errors  appear  as  to  the  admission  and  re- 
jection of  evidence  on  the  trials  but  they  need  not 
be   here   specified   or  considered. 

Reverse   the  judgment. 


The   East   Tennessee    &    Geokgia   Railroad  Com- 
pany V.  Washington  Evanj5. 

1.  Corporation.     Change  cf  name  pending  a  suit.     A  corporation  becom- 

ing consolidated  with  another  and  changing  its  name  pending  a  nnit 
against  it,  is  not  so  dissolved,  nor  its  original  liability  bo  extinguished, 
aft  tliat  the  pending  suit  abates. 

2.  Same.    Same.    A  nd  if  the  rule  were  difPerent,  the  question  could  not 

be  raised  by  motion  in  arrest  of  judgment. 

8.  Same.  Same.  EsUtppd.  And  in  such  case  if  the  original  corporation 
were  to  prosecute  the  appeal  to  the  Supreme  Court  and  give  the  ap- 
peal bond  in  its  own  name,  it  would  be  thereby  estopped  to  deny  its 
existence. 


FROM    HAMILTON. 


Appeal   in   error   from   the   judgment   of   the   Circuit 
Court,   March   Term,   1871.      John  B.  Hoyl,  J. 

J.  H.  Gaut  for   plaintiff   in   error. 

No   counsel    marked   for   defendant   in   error. 

Nejjson,   J.,  delivered   the    opinion    of  the   court. 

Although   the   amount  of   damages  ($137.20)   allowed 
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by  the  jury  for  the  hogs  killed^  seems  to  b^  high, 
we  can  not  say  that  it  is  excessive  and  exorbitant,  as 
insisted  in  the  argument.  One  of  them  seems,  from 
the  proof,  to  have  been  of  peculiar  value,  and  the 
price  of  pork  and  bacon  was  very  high,  according  to 
the  proof,  when  the  accident  occurred,  in  the  fall  of 
1865.  There  is  evidence  in  the  record  which  fully 
sustains  the  verdict,  although  there  'is  other  proof 
which  would  have  authorized  the  jury  to  find  a  smal- 
ler amount  of  damages.  The  case  was  properly  sub- 
mitted to  the  jury,  and  upon  a  well  established  rule 
of    this   court   their   verdict   will   not    be   disturbed. 

Reasons  in  arrest  of  judgment  were  filed,  alleging 
in  substance,  that  no  judgment  could  be  pronounced 
because  there  was  no  such  corporation  in  existence  at 
the  time  as  the  East  Tennessee  and  Georgia  Railroad 
Company,  but  were  overruled  by  the  court.  Assum- 
ing for  the  present  that  this  was  the  proper  mode  of 
raising  an  objection  not  otherwise  appearing  in  the 
pleadings  or  proofs,  this  court  will  briefly  consider 
the  question  intended  to  be  raised  by  the  reasons  in 
arrest  and  relied  upon  in  argument.  It  is  contended 
that  the  East  Tennessee  and  Georgia  Railroad  Com- 
pany, which  succeeded  to  the  rights  of  the  Hiwassee 
Railroad  Company,  and  was  created  by  the  act  of 
February  4,  1848,  ch.  169,  s.  3,  ceased  to  exist  in 
consequence  of  its  consolidation  with  the  East  Ten- 
nessee and  Virginia  Railroad  Company  under  the  acts 
of  February  25,  1869,  ch.  38,  s.  3,  and  December  7, 
1869,  ch.  36,  s.  2.  From  the  act  last  named  it  ap- 
pears  that  the   two   corporations   were  consolidated    into 
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one^  under  the  new  name  and  style  of  the  East  Ten- 
nessee Virginia  and  Georgia  Railroad  Company.  This 
was  done  before  the  rendition  of  the  judgment  in 
this  case  on  the  5th  of  April,  1861 ;  but  the  con- 
tract, if  there  be  one,  between  the  two  companies,  by 
which   they   were  consolidated,   is   not  before   us. 

Upon  general  principles  and  without  reciting  the 
objects  of  consolidation  as  indicated  in  the  statutes  re- 
ferred to,  this  court  is  of  opinion  that  the  mere  change 
of  the  corporate  name,  pending  the  suit,  did  not  ex- 
tinguish existing  corporate  liabilities,  and  that  the  suit 
was  properly  prosecuted  to  judgment  in  the  names  of 
the  parties  to  the  record,  especially  as  there  was  no 
plea  in  abatement,  motion  or  other  proceeding  to  bring 
the  corporation  by  'its  new  name  before  the  court. 
The  appeal  to  this  court  is  prosecuted  in  the  name 
of  the  original  defeiufynt,  and  the  appeal  bond  is 
signed  by  the  East  Tennessee  and  Virginia  Railroad 
Company,  and  the  plaintiff  in  error  is  estopped  to  deny 
its  non-existence.  In  BaUiTnore  and  Ohio  Railroad 
Company  v.  Mvsaelmany  2  Grant's  Cases,  it  was  held 
that  a  union  or  consolidation  of  a  defendant  corpora- 
tion with  other  cor|x>rations  under  a  law  which  con- 
tinues its  liabilities  is  not  such  a  dissolution  of  the 
corporation  as  will  abate  an  action  before  the  consoli- 
dation was  effected.      See  Abbott  on  Corp.,  295,  No.  54. 

A  corporation  may  be  known  in  its  public  pro- 
ceedings by  several  names,  as  well  as  individuals,  and 
may  be  sued  by  a  name  substantially  answering  its 
true  appellation.       Angell  and   Ames  on   Corp.,  ss.  100, 

647,  649,   7th   ed. 
39 
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But  it  is  immaterial  in  this  case  to  consider  care- 
fully or  settle  antboritatively  the  question  intended  to 
be  raised  and  to  determine  whether  the  first  section 
of  the  act  of  December  17,  1869,  which  provides 
that  ^^  under  their  new  name,  the  railroads  thus  con* 
solidated  shall  succeed  to  all  the  privileges  and  immu- 
nities and  be  subject  to  all  the  liabilities  of  the  re- 
spective roads  existing  previous  to  their  consolidaiion^' 
was  intended  to  apply  to  the  East  Tennessee,  Virginia 
and  Georgia  Railroad  Company,  as  recognized  in  the 
subsequent  section,  or  relates  exclusively  to  other  rail- 
roads to  be  consolidated  under  the  first  section. 

It  is  said  in  a  note  to  Angell  &  Ames,  that  where 
a  corporation  has  taken  no  advantage  of  a  varianoe 
from  their  name  either  by  plea  or  at  the  trial,  they 
can  not  arrest  the  judgment  or  reverse  it  on  that  ac- 
count. And  it  is  expressly  laid  down  in  the  text, 
that  a  corporation  defendant  can  not  take  advantage 
of  a  misnomer,  in  afrest  of  judgment,  but  must  plead 
it  in  abatement:  Aug.  &  Ames  on  Corp.,  7th  ed.  s. 
650,   note   2. 

We  hold,  therefore,  that  the  reasons  in  arrest  are 
bad  in   form  and    substance,   and  affirm   the   judgment. 
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Taylor  v.  Boyd. 

Ohanchbt  Pbactice.  Applicaiion  for  a  rehearing.  Application  for  a  re- 
hearing should  be  made  by  petition.  It  is  irregular  to  make  such 
application  bj  motion  supported  by  ex  parte  affidavits. 


FBOK    MONROE. 


Appeal  from  the  decree  of  the  Chancery  Court, 
June  Term,   1868.      O.  P.  Temple,   Chancellor. 

Blizzard  &  Bradford  and  Brown  for  complainant. 

No   counsel   marked   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

Bill  to  settle  partnership  account.  After  an  order 
to  take  and  state  the  account  between  the  partners, 
the  Master  reported  to  the  December  Term,  1867,  the 
result  of  his  account.  To  this  account  defendant  ex- 
cepted, and  stated  various  items  to  which  he  objected 
because  there  was  no  proof  to  support  them.  After 
the  exceptions  were  filed,  the  Master  was  allowed  to 
append  to  his  report  a  statement  as  to  the  manner  in 
which  he  took  the  account.  He  states  that  he  pro- 
ceeded mainly  upon  the  admissions  of  the  parties,  who 
were  both  present,  and  by  resort  to  a  book  which  he 
considered   as   filed,   showing  the  condition   of  the  part- 
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nership  business^  and  which  he  understood  both  parties 
to  regard  as  the  book  of  the  partnership.  Thereupon, 
the  Chancellor  overruled  all  of  defendant's  exceptions 
except  one,  which  he  sustained,  and  one  which  he  re- 
served, confirming  the  report  except  as  to  these  items; 
and  thereupon  he  ordered  the  Master  to  recapitulate 
the  account  for  the  purpose  of  striking  the  balance 
and  ascertaining  the  result.  The  Master  made  his 
report  to  the  June  Term,  1868,  showing  the  balance 
due  from  defendant  to  complainant  to  be  about  $1,200. 
No  exceptions  were  filed  to  this  report,  but  the  same 
was  confirmed. 

At  the  same  Term  (June,  1868,)  defendant  ten- 
dered his  bill  of  exceptions,  after  moving  to  set  aside 
the  decree  of  confirmation  upon  his  own  affidavit  and 
that  of  others.  In  his  affidavit,  defendant  contradicts 
the  statement  ap|)ended  to  the  Master's  report,  and 
denies  that  he  treated  the  book  alluded  to  therein  as 
a  partnership  book  or  recognized  it  as  evidence,  but 
that  he  repeatedly  objected  to  it.  The  other  affidavits, 
or  ex  parte  depositions,  sustain  him  as  to  the  fact  that 
he  objected  to  the  books  while  the  account  was  being 
takeiv  The  Chancellor  overruled  the  motion  to  set 
aside  the  decree  and  recommit  the  report,  and  declined 
to  hear  the  affidavits  or  depositions  read :  1.  Because 
they  were  taken  without  notice.  2.  They  were  taken 
without  authority.  3.  The  application  to  set  aside 
the  decree  is  not  made  in  the  manner  authorized  by 
the   rule  of  a  Court  of  Chancery. 

To  this  action  of  the  Chancellor  the  defendant  ex- 
cepted. 
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The  only  question  presented  is,  whether  the  Chan- 
cellor erred  in  not  hearing  the  depositions  and  setting 
aside  the  decree.  No  doubt  can  exist  as  to  the  power 
of  a  Chancellor  to  control  his  own  decrees  during  the 
term  at  which  they  are  made,  but  he  must  exercise 
this  power  according  to  -  the  rules  of  the  court.  A 
petition  for  rehearing  was  the  proper  proceeding  to 
procure  the  reversal  of  the  decree,  and  we  can  not 
see  that  the  Chancellor  was  in  error  in  declining  to 
sanction  the  irregular  practice  of  resorting  to  ex  parte 
affidavits  to  sustain  a  motion  to  set  aside  a  decree. 
But,  upon  examining  the  depositions,  we  do  not  think 
they  furnished  sufficient  grounds  for  setting  aside  the 
decree.  The  defendant  does  not  deny  that  the  book 
used  by  the  Master  was  in  fact  a  partnership  book, 
but  he  denies  that  he  agreed  to  treat  it  as  such  and 
as  showing  a  true  state  of  the  partnership  accounts. 
This  may  be  true,  and  yet  if  it  was  the  book  of  the 
partnership,  the  Master  had  a  right  to  regard  the  en- 
tries in  it  as  at  least  prima  facie  evidence  as  to  the 
state  of  the  accounts.  Defendant  does  not  undertake 
to  show  the  particulars  in  which  the  books  were  in- 
«  correct,  nor  does  he  state  that  upon  recommitting  the 
report  he   would   falsify   the   entries  in   the   book. 

We  are  therefore  of  opinion  that  there  was  no  er- 
ror in  the  action  of  the  Chancellor,  and  we  affirm  his 
decree  with  costs. 
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Stover  &  Cbopt  t?.  James  Allen. 

Pleadino.  DedaraMon.  A  declaration  setting  forth  that  the  defendant 
^'on  the  8th  day  of  Jannary,  in  the  year  of  oar  Lord  1868,  hy  his  cer- 
tain account  for  work  and  materials,  rendered  and  proven,  and  now 
shown  to  the  court,  became  liable  to  said  plaintiff  in  the  sum  of 
$178.18,  including  lawful  interest,"  is  not  good  either  at  common  law 
or  under  the  Code. 


FBOM    OREENE. 


Appeal  in  error  from  the  judgment  of  the  Cironit 
Court,  November  Term,  1867.  S.  J.  W.  Luckey,  Gh., 
sitting  for  the   Circuit   Judge  by   interchange. 

No  briefs  were   furnished   the   Reporter. 

TuRVRY,  J.,  delivered  the  opinion  of  the   oourt. 

A  declaration  is  a  statement  on  the  part  of  the 
plaintiff  of  his  cause  of  action,  which  must  be  made 
with  a  proper  degree  of  certainty  and  particularity, 
and  if  predicated  of  an  executed  coneideration,  must* 
show  that  it  arose  at  defendant's  request.  The  stating 
part  of  a  declaration  in  the  words,  "plaintifls  in  this 
suit  complain  of  James  Allen,  the  <)efbndant  in  this 
suit,  who  has  been  summoned  to  answer  tihe  pMatifis 
in  an  action  of  assumpsit,  to  their  damages,  etc;  for 
that,  whereas  the  defendant  heretofore,  to-wit,  on  the 
8th  of  January,  in  the  year  of  our  Lord,  1868,  by 
his  certain   account,   for   work    and    materials,   rendered 
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and  proven^  and  now  shown  to  the  court,  became 
liable  to  said  plaintifis  in  the  sum  of  9178.18,  in- 
cluding lawful  interest/'  is  not  good  either  as  a  com- 
mon law  or  Code  declaration.  It  does  not  allege  by 
whom  and  for  whom  the  work  was  done,  nor  by 
whom  nor  to  whom  the  materials  were  furnished; 
there  is  no  averment  of  an  undertaking  or  promise 
nor  of  facts  constituting  an  undertaking  or  promise, 
on  the  part  of  the  defendant  to  pay  for  work  or.  ma- 
terials; there  is  no  averment  of  the  fact,  or  of  cir- 
cumstances constituting  the  fact,  that  the  materials 
were  furnished,  or  the  work  done,  at  the  instance  or 
request  of  defendant.  It  conveys  no  reasonable  cer- 
tainty of  meaning,  nor  does  it,  by  a  (bAt  and  natural 
construction,  show  a  substantial  cause  of  action.  It 
does  not  appear  whether  the  consideration  is  executed 
or  executory;  whether  due  upon  demand,  contingently 
or  on  a  day  certain;  nor  whether  the  contract  is  ex- 
press  or   implied. 

The  judgment  is  reversed,  the  demurrer  allowed, 
and  the  cause  remanded,  with  leave  to  plaintiff  to  file 
a  sufficient   declaration. 
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David  Hart  v,  G.  W.  Vinsant. 

Replevin.  Title  to  larid  iTicidentaUy  involved.  Evidence.  In  an  action  of 
replevin  for  rails  cut  on  wild  lands  it  is  relevant  to  prove  the  title  for 
the  purpose  of  showing  who  has  the  right  to  the  possession  of  the  rails, 
and  in  such  case  the  best  evidence  should  be  required.  It  is  therefore 
error  to  exclude  the  title  papers,  or  without  an  explanation  of  their 
absence  to  permit  ownership  to  be  shown  bj  parol  proof  of  a  title  bond. 
Case  cited :    PhUips  v.  Sampson,  2  Head,  429. 


FROM     CAMPBELL. 


Appeal    in    error    from   the  judgment  of  the   Circuit 
Court,  January  Term,   1871.    James  H.  Randolph,  J. 

Henry  R.  Gibson  for  plaintiff  in  error,  insisted: 
The  charge  of  the  Judge  that  the  title  to  the  land 
could  not  be  inquired  into  in  this  form  of  action  is 
erroneous.  If  trees  are  cut  down  on  plaintiff's  land 
and  made  into  rails,  replevin  lies  for  them:  1  Ch.  PL, 
163,  n  2;  S  Bour.  Bac.  Ab.,  550;  2  Rawl.,  423;  17 
John.,  116.  It  follows,  ex  necessUaUy  that  title  may  be 
shown,  and  it  was  accordingly  so  held  in  Qemeni  v. 
Wright,  40  Penn.  St.,  250.  See  also  19  Sergt  and 
Rawl.,  118;    Morris  on   Replevin,   67-58. 

Charles    D.    MoGuffey    for    defendant    in    error 
contra. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

Vinsant  sues  Hart  in  replevin  for  a  number  of 
new  rails.  They  were  cut  and  split  by  Vinsant  on 
unenclosed  land,  and  after  they  were  so  cut  and  split 
Hart  hauled  them  away  and  appropriated  them.  The 
land  on  which  the  trees  stood  out  of  which  the  rails 
were  made,  was  in  dispute  between  the  parties  as  to 
its  title.  Hart  hauled  the  rails  because  he  claimed 
them  as  his  property,  insisting  that  the  trees  were  on  his 
land   and   not  within   the     boundaries   of   Vinsant's  land. 

On  the  other  hand  Vinsant  sued  for  them  as  his 
property,  insisting  that  the  trees  out  of  which  they 
were  made  by  him  stood  within  the  boundaries  of  his 
land. 

On  the  trial  in  the  Circuit  Court  Vinsant  proved 
by  his  own  oath  that  he  had  a  title  bond  for  the 
land  on  which  the  rails  were  made,  and  that  he  had 
them  made,  but  no  title  bond  was  produced ;  that  he 
had  been  living  on  the  farm  fifteen  years,  but  that 
the  land  where  the  trees  grew  had  never  been  en- 
closed or  cleared.  Defendant  objected  to  proof  of 
ownership  of  the  land  by  parol,  but  the  objection  was 
overruled.  Defendant  oflFered  to  read  plaintiff's  title 
papers,  and  to  show  by  the  evidence  of  a  surveyor 
that  the  land  on  which  the  trees  grew  was  not  within 
plaintiff's  boundaries.  He  also  offered  to  show  by 
his  own  title  papers,  and  by  other  evidence,  that  the 
trees  were  on  his  land.  He  then  called  a  witness  to 
prove   that   plaintiff   and   defendant  both   claimed  a  cer- 
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tain  lioe^  known  as  th^  Levi  line^  as  their  dividing 
line,  and  that  the  trees  out  of  which  the  rails  were 
made  grew  on  defendant's  side  of  the  dividing  line. 
All  of  this  testimony  was  objected  to  by  plaintiff,  and 
was  rejected  by  the  court  and  not  allowed  to  be  in- 
troduced, the  court  stating  that  "  he  would  not  allow 
any  evidence  whatever  to  be  introduced  by  defendant 
to  show  title  to  the  land,  and  that  the  sole  question 
was   one   of  possession — actual   possession    of    the   land." 

It  is  insisted  for  defendant  that  the  court  erred  in 
allowing  plaintiff  to  prove  his  title  by  parol  evidence, 
and  in  refusing  to  allow  defendant  to  prove  bis  title 
by  his  deeds,  and  in  excluding  parol  proof  of  a  com- 
mon  dividing   line  between   them. 

The  object  of  the  action  replevin  is  to  recover  in 
specie  personal  property  which  has  been  taken  or  de- 
tained from  the  owner's  possession.  The  plaintiff  must 
recover  either  upon  his  title,  absolute  or  special,  or 
his   right  of   possession. 

The  question  before  the  jury  in  this  case  was,  in 
whom  was  the  title  or  right  of  possession  of  the  rails? 
This  did  not  depend,  necessarily,  upon  the  question  as 
to  who  had  the  title  to  the  land.  But  situated  as 
the  trees  were  out  of  which  the  rails  were  made,  the 
land  being  unenclosed,  and  therefore  not  in  the  actual 
possession  of  either  party,  it  became  a  legitimate  and 
necessary  inquiry  to  ascertain  upon  whose  land  they 
stand,  and  not  for  the  purpose  of  trying  the  question 
of  title  to  the  land,  bnt  as  a  means  of  determining 
who  had  the  right  to  the  possession  of  the  rails  when 
made:    8  Bacon   (Baniver)  527. 
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In  Clement  v.  Wright,  40  Penn.  R.,  250,  as  di- 
gested in  22  U.  S.  Dig.,  603,  it  was  held  that  "though 
as  a  general  rule  title  to  real  estate  can  not  be  direct- 
ly tried  in  transitory  actions,  yet  it  may  be  incidentally 
brought  in  question  in  action  of  replevin  or  trover, 
and  then  it  is  admissible  in  evidence/'  Thig  was  the 
holding  in  an  action  of  replevin  for  logs  cut  upon 
the  land  of  defendant's  vendor,  which  had  been  seized 
by  the  plaintiff.  It  was  said  in  deciding  the  case, 
that  "in  the  absence  of  any  actual  adverse  possession 
of  wild  timber  land,  the  law  casts  the  possession  on 
the  owner,  and  proof  of  title  was  therefore  admissible, 
not  for  the  purpose  of  trying  the  title,  but  to  prove 
possession  in  the  rightful  owners,  which  possession  de- 
fendant had   acquired   by   purchase." 

The  same  doctrine  was  laid  down  by  this  court  in 
the  case  of  Philips  v.  Sampson,  2  Head,  429,  in  the 
trial  of  an  action  of  forcible  entry  and  detainer,  in 
which  the  question  of  possession  was  alone  involved.  To 
the  extent  that  it  was  legitimate  and  necessary  to  en- 
quire into  the  ownership  or  right  of  possession  of  the 
rails,  it  was  incumbent  on  both  parties  to  adduce  the 
best  evidence  of  title.  It  was  therefore  erroneous  to 
allow  the  plaintiff  to  show  his  ownership  of  the  land 
by  parol  proof  of  a  title  bond,  without  accounting  for 
the  absence  of  his  title  papers.  It  was  also  erroneous 
to  exclude  the  title    papers  of  defendant. 

For  these  errors  the  judgment  is  reversed. 
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D.  B.  Ladd  v.  Daniel  Kiggle  ei  als. 

1 .  Unlawful  Detainer.    NUice  to  quit.    A  tenant  disclaiming  to  hold 

under  his  landlord  forfeitn  his  term,  and  in  such  case  a  notice  to  quit 
is  not  a  condition  precedent  to  bringing  an  action  of  unlawful  detainer. 

2.  Same.     Tenancyj  how  proved.    Tenancy  may  be  inferred  from  the  con- 

versations and  actions  of  the  parties — an  express  contract  need  not  be 
proven. 

3.  Same.     Description  of  the  premises.     A  description  which  fairly  identifies 

the  premises  is  sufficient.     It  is  not  necessary  to  give  the  boundaries. 
Code  cited :     Section  3349. 
Case  cited  :     Butcher  v.  iWwier,  1  Heis.,  431. 

4.  Same.     Appeal  Bond.    A  bond  given  by  the  defendant  on  appeal  to  the 

Circuit  Court,  conditioned  "  to  pay  and  satisfy  all  such  costs,  damages 
and  rents  as  may  be  awarded/'  is  not  a  good  statutory  bond  a.i  to  the 
rents. 
Code  cited  :     Section  3360. 

5.  Same.    Same.     And  where  such    bond    is  giver,  and    'ifterwards,  on 

appeal  in  error  to  the  Supreme  Court,  a  bond  is  given  conditioned 
to  prosecute  said  appeal  with  effect,  or  in  case  of  failure  to  '^  abide  by 
and  perform  the  judgment  of  the  court  in  the  premises,"  the  Supreme 
Court  have  no  authority  to  give  judgment  upon  the  bond  for  the  rents 
accrued  pending  the  appeal,  nor  to  remand  the  cause  to  the  Circuit 
Court  to  have  such  rents  ascertained. 


FROM     MARION. 

Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,   March   Term,   1871.    J.  B.   Hoyl,  J. 

Vandyke,  Cooke  &  Vandyke  for  plaintiff  in 
error,   insisted : 

1.  Plaintiff  in  error  was  entitled  to  notice  to  quit 
before   suit:    citing  8hq>/ierd  v.  (JummingSy  1  Col.,  354. 
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2.  Evidence  of  an  express  contract  is  essential: 
citing   Code,  s.  3344;  Bird  v.  Fannon,   3  Head,   12, 

3.  The  description  of  the  premises  is  fatally  de- 
fective :    citing    Clements  v.  Clinton,   M.  &  Y.,   198. 

A.  A.  Hyde  for  defendants    in   error,   insisted: 

1.  The  plaintiff  in  error  went  into  possession  un- 
der a  tenant  of  defendants  in  error,  and  therefore  falls 
within   the  provisions   of  the  Code,  s.  3344. 

2.  The  premises  are  sufficiently  described:  citing 
Butoher  v.  Pah/ier,  1    Heis.,   431. 

Nelson,  J.,  delivered   the  opinion  of  the  Court. 

On  the  trial  of  this  action  of  unlawful  entry  and 
detainer,  it  was  proved  that,  in  1858  or  1859,  the 
defendants  in  error  rented  the  lands  mentioned  in  the 
warrant,  on  certain  specified  terms,  to  Alsop  &  Pierce, 
by  verbal  contract;  that  other  persons  took  possession 
under  Alsop  &  Pierce;  that  in  1862  Warren  took 
possession  without  any  contract  with  defendants  in  error, 
and  made  some  improvements  on  the  premises,  the 
defendants  in*  error  laboring  for  him  and  receiving  a 
daily  compensation;  that  in  1866  he  admitted  their 
title  in  conversation  with  one  of  them,  and  said  he 
ought  to  be  shot  if  he  claimed  the  property  in  the 
same  way  that  T.  E.  Warren  was  claiming  the  prop- 
erty of  E«  T.  Stone;  that  in  August  or  September, 
1868,  he  offered  to  give  them  the  possession  of  one 
house,  but  claimed  that  he  had  the  right  to  the  prop- 
erty for  two  years  for  digging  a  cellar,  as  to  which 
there  was  no  contract;  and  that  plaintiff  in  error  had 
about  one  acre  of   the   land  cleared   and  in  cultivation 
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near  the  Nashville  and  Chattanooga  Railroad^  where 
there  was  a  flag  station.  One  of  the  defendants  in 
error  testified  that  plaintiff  in  en*or  had  not  denied 
the  title  of  the  defendants  in  error  until  a  few  days 
before  this  suit  was  brought  on  the  14th  of  January, 
1870,  when  he  said  he  had  purchased  the  land  of 
other  parties.  There  was  no  proof  as  to  the  pay- 
ment of  rent,  or  any  express  contract  as  to  the  leas- 
ing of  the   premises   to   plaintiff  in   error. 

On  this  state  of  facts,  the  plaintiff  in  error,  by 
his  counsel,  requested  the  court  to  charge  the  jury 
that,  if  he  went  into  possession  under  a  lease  void  by 
the  statute  of  frauds,  and  held  over  more  than  a 
year,  he  would  be  entitled  to  notice  to  surrender  the 
possession  before  this  action  could  be  maintained,  and 
that  the  action  could  not .  be  predicated  of  a  mere 
tenancy,  created  by  operation  of  law,  without  any  con- 
tract with  the  landlord  or  his  tenants.  After  giving 
other  appropriate  instructions  to  the  jury,  his  Honor 
charged,  in  substance,  that  if  the  defendant,  within 
three  years  next  preceding  the  commencement  of  the 
suit,  acknowledged  and  recognized  the  title  of  plain- 
tifi&,  and  their  right  to  the  possession,  but  afterwards, 
and  within  the  three  years,  denied  their  title  and  right 
of  possession,  the  action  could  be  maintained,  and  no 
notice  was  necessary  other  than  the  service  of  the 
writ. 

In  this  charge  there  is  no  error.  It  was  not 
necessary  to  prove  an  express  contract  or  acknowledg- 
ment of  tenancy,  and  it  could  be  properly  inferred 
from  the  oonversations    of   1866    and    1868,    in   which 
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nothing  more  was  claimed  than  an  estate  for  years. 
If  the  plaintiff  in  error^  id  the  absence  of  an  express 
contract,  should  have  been  considered  as  a  tenant  for 
the  year  1870, •his  disclaimer  of  tenure  made  known 
to  his  landlord,  worked  a  forfeiture  of  his  term.  It 
is  a  fixed  rule  of  law  that  ^'notice  to  quit  is  not 
necessary  in  a  case  where  the  possession  is  adverse, 
nor  where  the  tenant  has  attorned  to  some  other  per- 
son, or  done  some  other  act  disclaiming  to  hold  as 
tenant" :     1    Lomax    Dig.,    165. 

The  description  of  the  premises  in  the  warrant  as 
"certain  land,  and  the  house  and  improvements,  to- 
wit,  the  house  and  lot  of  land  whereon  the  said 
Ladd  now  resides,  the  said  premises  being  situated  in 
said  county  and  State,"  is  suflRcient.  See  Butcher  v. 
Palmer,  1  Heis.,  431,  432.  Such  a  description  would 
be  good  in  an  action  of  ejectment:  See  Tillinghast's 
Art.  on  Eject.,  27.  A  description  by  boundaries  is 
not   required  in   the   Code,    s.  3349. 

There  is  no  error  in  the  record,  and  the  judg- 
ment  will   be   affirmed. 


A  petition  for  a  rehearing  having  been  filed,  it 
was  dismissed  by  the  court.  Nelj^on,  J.,  delivering 
the   following  opinion : 

The  question  submitted  in  the  petition  to  rehear, 
filed  in  behalf  of  the  plaintiff  in  error,  was  not  pre- 
sented for  consideration  in  any  of  the  arguments  or 
briefs,  before  the   former  opinion   was  delivered. 

The    appeal    bond    executed    before    the   justice   was 
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conditional,  among  other  things,  ''to  pay  and  satisfy 
all  such  costs,  damages  and  rents  as  may  be  awarded,'^ 
etc.  The  bond  executed  in  the  Circuit  Court  for  the 
appeal  to  this  court,  is  conditioned  that  "the  said  D. 
B.  Ladd  shall  prosecute  said  appeal  with  effect,  or  in 
case  of  failure,  shall  abide  by  and  perform  the  judg- 
ment  of  the   court   in   the   premises." 

It  was  proved  upon  the  trial  in  the  Circuit  Court 
that  the  rent  was  worth  from  ^H2  to  $15  per  month. 
The  jury  found  the  damages  which  had  accrued  to 
the  plaintiff,  by  reason  of  the  detention  and  occupation 
of  the  premises,  at  $200;  that  defendants  improvements 
were  worth  that  amount;  and  that  the  same  consti- 
tuted a  set-off  against  the  amount  of  damages.  It  is 
not  material  to  consider  whether  the  set-off  thus  made 
was  allowed  under  a  misconception  of  the  Code,  8. 
3261,  which  seems  to  apply  only  to  cases  in  which 
an  action  is  brought  for  inesne  profits  and  not  to  cases 
of  forcible  entry  and  detainer.  The  plaintiff  below  did 
not  appeal,  and  that  question  is  not  before  the  court. 
If  there  was  any  error  in  this,  it  is  against  him  and 
does   not   vitiate   the   verdict. 

Singularly  enough,  the  Code  seems  to  make  a  dis- 
tinction between  cases  of  forcible  entry  and  detainer 
when  brought  up  from  before  a  justice  by  appeal  and 
by  certiorari.  Section  3260  requires  only  that  the 
appellant,  if  the  defendant,  shall  give  bond  as  in  cases 
of  certiorari,  while  ss.  3131,  3137,  3138,  which  relate 
to  the  bond,  costs,  and  judgment  in  certiorari  eases, 
embrace  simply  the  amount  recovered  with  interest  and 
costs,   and  have  no  special  relation  to  rents   and   profits. 
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Sections  3362,  8363,  which  require  a  bond  for  rents, 
and  provide  that  the  jury  shall  ascertain  the  value 
of  the  rents,  etc.,  relate  only  to  forcible  entry  and 
detainer  cases  which  the  defendant  brings  into  the  Cir- 
cuit Court  by  certiorari.  Section  3364  is  broader, 
and  comprehends  such  cases  brought  up  in  either  form 
to   the   Circuit   Court  by   the   plaintiff. 

While  there  can  be  no  question  that  a  forcible 
entry  and  detainer  case  may  be  brought  from  the  Cir- 
cuit Court  to  this  court  by  appeal,  under  Code,  s. 
3159,  yet  no  special  provision  is  made  as  to  the  bond 
in  such  a  case.  There  is  no  statute  which  confers 
jurisdiction  upon  this  court  in  a  case  of  forcible  entry 
and  detainer  brought  to  the  Circuit  Court  by  appeal 
from  a  justice,  and  from  the  Circuit  Court  to  this 
court  by  appeal,  to  render  judgment  on  the  appeal 
bond  for  rents  which  have  accrued  pending  the  ap- 
peal, or  authorizing  this  court  to  remand  the  cause 
for  the  purpose  of  having  such  rents  ascertained  by 
the  verdict  of  a  jury.  The  condition  in  the  bond  in 
this  case,  that  the  defendant  shall  abide  by  and  per- 
form the  judgment  of  the  court  in  the  premises,  refers 
only  to  such  judgment  as  this  court  can  lawfully  ren- 
der. 

There  is  no  proof  in  the  record  showing  the  value 
of  the  seven  months'  rent  which  have  accrued  since 
the  bond  was  executed  9th  March,  1871,  and  no  stat- 
ute authorizing  a  reference  to  the  clerk  of  this  court. 
The  cause  can  not  be  remanded  for  further  proceed- 
ings  under  the   Code,   s.   3170,  because    the   bond,  taken 

under    s.    3360,   is    not   a   good    statutory    bond,    as    to 
40 
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rents  in  a  case  removed  into  the  Circuit  Court  by 
appeal.  We,  of  course,  give  no  opinion  as  to  whether 
there  is  another  remedv  for  the  rents. 

Dismiss  the  petition  at  the  costs  of  the  plaintiff  in 
error. 


Gu^PORD  P.  Harris  et  al.  v.  William  Rodoebs  et  aU. 

Sale.  Qyndition  precedent.  A  salt  was  begun  in  the  Chancery  Court  hj 
original  attachment  to  recover  damages  for  the  breach  of  a  contract 
by  which  R  sold  to  H  and  M  the  crop  of  com  growing  on  hift  farm  al 
a  specified  price  per  buBhel,  one  half  of  the  price  to  be  paid  by  the  let 
of  October,  and  the  yendees  to  begin  to  gather  the  com  by  the  lat  of 
November.  In  September  R  sold  some  of  the  com  to  a  third  peraon. 
Before  the  Ist  of  October  H  and  M  paid  R  an  amount  less  than  one 
half  of  the  purchase  money.  Some  days  after  the  Ist  of  October  R 
set  aside  for  H  and  M  as  much  com  as  the  amount  paid  by  them 
would  purchase  at  the  contract  price,  and  sold  the  rest  to  third  per- 
sons. "  There  was  no  demurrer  to  the  jurisdiction." 
Heldf  1.  The  court  had  jurisdiction. 

2.  The  provision  that  one  half  of  the  purchase  money  should  be  paid 
the  1st  of  October  was  not  a  ooAdition  precedent  to  the  vesting  of  the 
title  in  H  and  M ;  and  if  it  was,  they  were  excused  from  paying  the 
entire  amount  by  the  previous  sale  of  a  portion  of  the  com  to  third 
persons. 

Oaees  dted :  Mcaure  v.  WUliams,  5  Sneed,  718-721 ;  WUUams  v.  Qoi- 
wm,  4  Sneed,  558. 

8.  Meamre  qf  damages.  The  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and'  the  market  value  on  the  premises  at 
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the  time  when  the  com  could  have  been  gathered  with  ordinary  dili- 
gence. 


FBOM    HAMIIiTON. 


Appeal  from  the  decree  of  the  Chancery  Court, 
November  Term,   1868.      D.  C.  Trewhitt,  Ch. 

J.  H.  Gattt  for  complainants. 

Key,  Eakek  &  Key  for  defendants. 

Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  attachment  and  garnishment  bill  was  filed  to 
recover  damages  of  William  Rodgers  for  his  fiiilure  to 
perform  a  contract  in  regard  to  a  growing  crop  of 
com.  There  was  .  no  demurrer  to  the  jurisdiction,  and 
the  bill  can  be  maintained  under  the  Code,  ss.  4318, 
4385,  3455.  William  Bodgers,  being  about  to  remove 
to  Texas,  sold  his  farm  to  another  party  and  his  hogs 
and  corn  to  the  complainants,  with  whom  he  entered 
into   a   written    contract    as  .  follows : 

"This  agreement,  made  and  entered  into  between 
Wm.  Bodgers,  of  Hamilton  county,  Tennessee,  of  the  one 
part,  and  G.  P.  Harris  and  T.  S.  Magill,  of  Catoosa 
county,  Georgia,  of  the  other  part,  witnessetli  that  the 
said  Wm.  Rodgers  has  this  day  bargained  and  sold  to 
G.  P.  Harris  and  T.  S.  Magill,  one  lot  of  ht)gs — fifty  head, 
more  or  less — ^and  all  the  corn  growing  on  the  farm 
on  which  the  said  Rodgers  now  lives.  The  said  G. 
P.  Harris  and  T.  S.  Magill  agree  to  pay  the  said 
Wm.   Rodgers    seven    cents    per    pound    for    the    hogs; 
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money  to  be  paid  on  receiving  the  hogs.  They  also 
agree  to  gather  said  corn  and  pay  fifty  cents  per  bushel 
lor  all  the  merchantable  corn.  We  also  agree  to  com- 
mence gathering  the  corn  by  the  1st  of  November 
and  gather  as  soon  as  practicable.  In  witness  whereof, 
the  said  parties  have  hereunto  set  their  hands  and 
seals  this  day,  August  14,  1866.  Half  the  money  to 
be   paid   the  1st  of  October  next. 

"Wm.    RoDO£RS. 

*'G.  P.  Hareis. 

"T.  S.  Magill." 
Payment  was  made  for  the  hogs,  and  that  part  of 
the  contract  is  not  in  litigation.  Harris  and  Magill 
also  paid  two  hundred  dollars  in  part  of  the  price  for 
the  corn.  The  precise  date  of  this  payment  is  not 
fixed,  but  it  was  probably  made  before  the  1st  of  Oc- 
tober. No  ftirther  payment  having  been  made,  Rodgers 
sold  the  residue  of  the  growing  crop — 420  bushels  to 
defendant  Campbell,  and  350  bushels  to  defendant 
Watkins — and  started  on  his  removal  to  Texas  on  the 
11th  of  October,  1866.  One  witness  estimates  that 
there  were  1,370  bushels;  but  the  weight  of  proof  is 
that  there  were  only  770  bushels  sold  in  addition  to 
the  400  bushels  set  apart  for  and  received  by  com- 
plainants. Rodgers  set  apart  the  400  bushels  of  com 
as  a  satisfaction  to  Harris  and  Magill  for  the  $200 
they  had  paid,  which  were  afterward  delivered  to  them, 
under  their  verbal  protestation  that  they  would  hold 
Rodgers  to  the  performance  of  his  entire  contract. 
Previous  to  the  removal  of  Rodgers,  he  told  Harris, 
as  one  witness  states,  sometime  in  September,  1866,  that 
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he  had  sold  a  portion  of  hiti  com^  and  Harris  replied^ 
that  Rodgers  had  violated  the  contract,  and  that  he 
(Harris)  was  therefore  not  willing  to  pay  the  full  half 
«)f  the  price  of  the  corn  in  advance.  The  sales  to 
Campbell  and  Watkins  were  made  with  full  knowledge 
on  their  part  that  there  had  been  a  previous  sale  of 
the  corn  to  complainant,  though  they  stated  they  had 
been  informed  he  had  violated  the  contract  with  Rod- 
gers. Rodgers  sold  to  them  at  fifty  cents  per  bushel, 
the  same  price  he  was  to  receive  from  complainants. 
Before  the  1st  of  December,  1866,  the  price  of  corn 
;i:id  increased  to  from  seventy-five  cents  to  one  dollar 
per  bushel,  according  to  the  statements  of  different 
witnesses.  Complainants  had  made  a  contract  to  sell 
the  com  they  had  purchased  to  another  party,  and  to 
<leliver  it  at  Ooltowah,  at  one  dollar  per  bushel,  but 
could  not  comply  with  their  contract,  owing  to  the 
failure   of  Rodgers   to  comply   with   his. 

On  this  state  of  facts,  we  are  of  the  opinion  that 
the  payment  of  one  half  the  price  of  the  corn  was 
not  a  condition  precedent  to  the  vesting  of  the  title 
in  complainants  to  the  growing  crop  of  com ;  but  if 
it  was,  the  sale  of  part  of  the  corn  by  Rodgers  in 
September  would  excuse  them  from  paying  more  than 
they  had  already  paid,  aside  from  the  difficulty  arising 
upon  the  face  of  the  contract,  and  from  the  nature 
of  the  transaction  as  to  the  ascertainment  of  the  pay- 
ment of  one  half  before  the  measurement  of  the  corn. 
If  complainants  had  failed  to  pay  any  part  of  the 
moiety  of  purchase  money  by  the  1st  of  October,  this 
would    not    have    effected   a   rescission    of   the    contract^ 


630  £NOXyiLLE: 


Gilford  P.  Harris  et  al,  v,  William  Bodgers  et  ab. 

and  Rodgers  ooald  not  lawfully  re-sell  the  com  with- 
out a  demand  and  refusal  of  payment,  or  giving  the 
buyer  notice  of  his  intention  to  do  so  within  a  rea- 
sonable time  from  the  service  of  such  notice:  McClung 
and  Qrozier  v.  WiUiama,  5  Sneed^  718-721;  Williams  v. 
Oodmfi,  4  Sneed,  558. 

It  follows  that  Bodgers  is  liable  to  account  to 
complainants  for  the  difference  in  value  between  the 
price  of  the  corn  stipulated  to  be  paid  by  complain- 
ants, and  its  market  value  on  the  premises  at  the 
time  when  the  corn  could  have  been  gathered  with  or- 
dinary diligence.  There  is  no  evidence  in  the  record 
to  show  in  what  length  of  time  the  770  bushels  of 
corn  could  have  been  gathered  after  complainants  were 
to  commence  gathering  on  the  1st  of  November.  The 
cause  will  be  remanded  for  further  proof  on  this  point, 
and  an  account  will  be  taken  under  the  direction  of 
the  Chancellor,  ^nd  satis£EU}tion  decreed  out  of  the  debt 
due  from  Post,  attached    in    this  case. 

The  Chancellor's  decree  will  be  reversed,  and  one 
half  the  costs  in  this  court  and  the  court  below  will 
be  paid  by  defendant  Bodgers,  and  the  other  half  by 
defendants  Campbell   and  Watkins. 
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B.  W.  Boyd  d  al.  v,  H.  H.  Reed  et  al. 

1.  Money  Seiit  by  Maii«.     When  not  a  payment.    A  remittance  by  mail 

will  not  be  presumed  a  payment  in  the  abeence  of  proof  that  the 
creditor  requested  such  remittance,  or  that  it  was  warranted  by  the 
oourae  of  business. 

2.  Ghahceby  Practice.     Emdenoe.    Aiwwer.  weight  cf.     When  the  bill 

and  answer  are  both  sworn  to,  the  denial  by  the  defendant  of  an  alle- 
gation as  to  which  he  could  have  had  no  personal  knowledge,  would 
at  most  only  make  an  issue.  But  when  the  denial  is  made  from  his 
own  knowledge  it  is  conclnslTe,  unless  contradicted  by  at  least  one 
witness.  * 


FROM    ROANE. 


Appeal   from  the  Chancery  Court,  October    Term, 
1869.      O.  P.  Temple,  Chancellor. 

W.  P.  Washburn  for  complainants. 
Blizzard  &  Bradford  for  defendants. 

NiCHOi^K>N,  C.  J.,  delivered  the  opinion  of  the 
court. 

H.  H.  Beed  &  Co.  recovered  judgment  against 
Boyd  &  Wester  in  the  Roane  Circuit  Court,  on  three 
notes,  for  |796.73.  The  bill  is  filed  to  have  the 
judgment  credited  with  $130.  The  allegation  is,  that 
''  complainants,    in    accordance    with    the  order  and  re- 
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quest  of  defendants,  sent  through  the  mail  to  Phila- 
delphia about  $130,  in  the  year  1860;  said  money 
was  sent  to  defendants'  address,  at  their  request" 
Tlie  bill  was  sworn  to,  and  injunction  obtained.  De- 
fendants answer  that  "  it  is  untrue  that  they  ordered 
and  requested  the  complainants  to  remit  money  by 
mail;  that  they  never  authorized  remittances  in  that 
way;  and  further  deny  that  said  sum  of  $130  was 
ever  remitted  to  them."  The  answer  is  sworn  to. 
The  only  witness  in  the  case,  J.  L.  M.  French, 
states  that  "  Capt.  Lackey  handed  me  $103,  in  the 
spring  of  1861,  and  I  furnished  $27,  which  two 
amounts  ($130),  by  the  request  of  Boyd  &  Wester,  I 
remitted  to  Messrs  H.  H.  Reed  &  Co.,  Philadelphia." 
He  says  further  that  he  was  complainants'  and  not 
defendants'   agent. 

The   Cliancellor   decreed   that    complainairts  were   en- 
titled    to     a     credit   of    the    $130.       The   allegation   of 
complainants   is,   that   they   sent   through   the    mail  $130 
to   the     address    of    defendants    at    Philadelphia.       The 
answer    is,    that    complainants   never    remitted    $130  to 
defendants.       The    bill     and     answer     are    both    sworn 
to.       Therefore,   assuming     that    the    response,  as    to  a 
fact   as  to   which    defendants    could    have    no    personal 
knowledge,   is     to    be     taken    as  a    denial,   it  only   re- 
quired  the  testimony  of   one   witness   to   sustain  the  al- 
legation.      French   proves    that    he    remitted    the   $130 
to  the   address  of   defendants.       We   are   bound  to  con- 
clude  that  the   money   was    remitted    as   alleged.       But 
complainants  also   allege  that  they    remitted   the   money 
by   the   order    and    request    of    defendants.       They   re- 
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spond  that  it  is  untrue  that  they  ordered  or  requested 
complainaDts  to  send  the  mouey  by  mail.  This  is 
directly  responsive  to  the  allegation,  and  is  conclusive 
unless  disproved  by  at  least  one  witness.  There  is 
no  evidence  contradicting  the  statement  of  the  answer, 
and  we  must  conclude  that  the  money  was  sent  by 
mail    without   any    order   or   request    from    defendants. 

Under  this  state  of  the  facts,  upon  whom  must  the 
loss  fall?  There  is  no  evidence  either  that  complain- 
ants were  requested  to  send  the  money  by  mail,  or 
that  such  was  the  course  of  business  generally,  or 
that  it  had  been  the  course  of  business  between  these 
parties.  A  remittance  by  the  post  is  good  if  ordered 
or  requested,  or  if  warranted  by  the  course  of  busi- 
ness: 3  Phillips  Ev.,  372  (note).  In  the  absence  of 
proof,  we  can  not  presume  that  the  sending  of  the 
money   by   mail    was   tantamount   to    a   payment. 

The  decree  of  the  Chancellor  was  therefore  erro- 
neous and  must  be  reversed^  and  the  bill  dismissed 
with   costs. 
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Nancy  J.  Hutchinson  v.  The  Western  &  Atlantic 

Railroad  Company. 

1.  Corporation.     Ultra  Vires.      In  an  action  against  a  corporation  to 

recover  damages  occasioned  by  the  negligence  of  its  employees,  it  is 
no  defense  to  show  that  the  act  from  which  the  injury  resulted  was  not 
authorized  by  the  charter,  if  the  corporation  in  any  clear  and  explicit 
manner  recognized  the  act  as  done  in  its  business,  as  by  employing 
agents  to  superintend  it,  or  receiving  the  profits  arising  from  it. 

2.  Same.    The  fact  that  the  State  is  the  sole  owner  and  stockholder,  does 

not  exempt  the  corporation  from  liability  and  suit 


FROM    HAMILTON. 


Appeal  from  the  judgment  of  tne  Circuit  Court, 
July  Term,   1871.      J.   B.   Hoyl,  J. 

The  Western  &  Atlantic  Railroad  Company,  of 
which  the  State  of  Georgia  was  the  sole  owner  and 
stockholder,  was  by  its  charter  authorized  to  construct 
and  operate  a  line  of  railroad  from  Atlanta,  Georgia, 
to  Chattanooga,  Tennessee.  Without  any  authority  in 
its  charter  it  undertook  to  run  in  connection  with  its 
road  a  line  of  steamers  on  the  Tennessee  river.  Two 
of  these  steamers  collided  in  port  at  Chattanooga,  and 
the  husband  of  the  plaintiff,  who  was  mate  upon  one 
of  them,  was  wounded  and  afterwards  died  from  the 
injuries  received.  This  action  was  brought  under  the 
statute  to  recover  the  damages  resulting  to  the  widow 
and   children. 

Upon    the    trial    there   was    proof   tending  to    show 
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that  the  boat  was  imperfectly  equipped  and  perhaps 
negligently  managed.  The  defendant,  in  addition  to 
other  defenses,  insisted  that  it  had  no  authority  to 
ran  a  line  of  steamers  upon  the  Tennessee  river,  that 
the  doctrine  of  ultra  vires  applied,  and  that  it  could 
not  be  held  liable  for  injuries  resulting  from  negligence 
in  the  prosecution  of  this  unauthorized  business.  But 
it  appeared  that  the  profits  were  received  by  the 
company. 

The  Circuit  Judge  chained  the  jury  in  effect  that 
the  charter  did  not  confer  upon  the  corporation  the 
right  to  run  steamers  on  the  Tennessee  river;  that  if 
the  agents  of  the  corporation  undertook  to  do  so,  the 
act  would  be  ultra  vires,  the  corporation  would  not  be 
hound  by  it,  and  would  not  be  liable  for  injuries 
resulting    from   negligence   in   its  execution. 

Verdict  and  judgment  were  for  the  defendant,  and 
the   plaintiff  appealed   in   error  to  this    court. 

Wakd,   Burt  &  Sykes   for  plaintiff. 

Baxter  &  Glenn  for  defendant. 

TuRNEY,  J.,  delivered  the  opinion  of  the  court. 

The  doctrine  "uUra  vires''  is  not  aplicable  in  this 
case. 

In  arriving  at  a  true  solution  of  the  question  in- 
volved, the  only  use  to  be  made  of  the  charter  granted 
by  Georgia  and  Tennessee  to  Western  &  Atlantic  Rail- 
road, is  to  show  the  &ct  that  it  had  a  corporate  ex- 
istence. 

If  a  corporation,  chartered  for  one  purpose,  engage 
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in  a  business  different  from  that  authorized  by  charter, 
or  if  its  employees  engage  in  such  different  business 
in  the  name  of  the  principal,  and  the  principal,  with  a 
knowledge  of  such  departure,  receive  the  profits  arising 
therefrom,  employ  agents  to  superintend  it,  or  in  any 
other  distinct  mode  recognize  it  as  their  business,  and 
in  its  prosecution  by  its  agents  an  injury  results  there- 
from to  another's  person  or  property,  the  |>arty  so  in- 
jured is  entitled  to  maintain  his  action  for  the  dam- 
ages  resulting   from   the    wrongful    act. 

The  fact  that  the  act  from  which  the  injury  re- 
sulted was  unauthorized  by  the  charter  of  incorpora- 
tion,   is   no   defense   for  the   wrong-doer. 

With  corporations  as  with  individuals,  if  it  be  en- 
gaged in  a  lawful  business,  and  to  promote  that  law- 
ful business  resort  to  unauthorized  acts,  it  must  be 
held  responsible  for  the  consequences  of  such  unauthor- 
ized acts,  else  the  maxim,  that  "  no  man  shall  take 
advantage   of  his  own    wrong"   is  violated. 

This  holding  is  not  in  conflict  with  the  opinion  in 
the  case  of  Pearce  v.  Madison  &  Indianapolis  Railroad 
(hmpanyy  21  H.,  444.  In  that  case  the  learned 
judge  concludes  his  opinion  :  '^  It  is  contended  that  be- 
cause the  steamboat  was  delivered  to  the  defendants 
and  has  been  converted  to  their  use  they  are  respon- 
sible. It  is  enough  to  say  in  reply  to  this,  that  the 
plaintiff  was  not  the  owner  of  the  boat,  nor  does  he 
claim  under  an  assignment  of  the  owner's  interest. 
His  suit  is  instituted  on  the  notes  as  an  endorser, 
and  the  only  question  is,  had  the  corporation  the 
capacity  to    make    the    contract    in    the    fulfillment   of 
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which  they  were  executed.  The  opinion  of  the  court 
is,  that  it  was  a  departure  from  the  business  of  the 
corporation^  and  their  officers   exceeded   their  authority.'* 

Here  we  have  a  clear  intimation  from  the  court, 
that  if  the  owner  of  the  boat  had  sued  for  the  con- 
version, or  if  the  holder  or  endorser  of  the  notes  had 
claimed  under  an  assignment  of  the  carrier's  interest, 
and  sued  for  the  value  of  the  vessel,  passing  by  the 
note,   the   action    would   have    been    maintainable. 

That  there  was  a  responsibility,  not  upon  the  notes 
executed  by  the  president  in  the  name  of  the  defend- 
ants, but  for  the  appropriation  of  the  property  by  its 
agents  for  the  use  and  with  the  knowledge  of  defend- 
ants. 

The  cases  are  not  parallel.  That  was  an  action  ex 
contrachi,  this  ex  delicto;  there  the  authority  was  ex- 
ceeded by  the  officers,  here  they  are  acting  in  con- 
formity to  orders  in  promotion  of  the  object  of  their 
employment. 

The  fact  that  the  defendant  is  the  property  of  the 
State  of  Georgia,  which  is  the  sole  stockholder,  makes 
it  none  the  less  a  corporation,  able  to  sue  and  liable 
to  be  sued  as  other  corporations.  Here  the  defendant 
as  a  corporation,  and  not  as  the  State,  is  sued.  If 
the  ownership  by  the  State  entitles  the  road  to  more 
immunities  than  corporations  with  diffiirent  status,  and 
gives  it  privileges  in  the  courts  of  defenses  not  ex- 
tended to  others,  then  the  principle  must  be  allowed 
its  full  and  legitimate  application,  and  but  few  rail- 
roads in  this  State  can  be  sued,  the  State  being  largely 
interested  in  most  of  them. 
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By  becoming  owner  or  stockholder  the  State  de- 
scends from  its  sovereign  dignity  to  individuality  so 
far  as  to  place  it  upon  an  even  footing  of  legal  lia- 
bility with  other  corporations  of  like  character  and 
purposes. 

Reverse  the  judgment 


EiCB  et  aL  v.  O'Keefe  et  ah. 

1.  iNJTTKcnoN.    Solicitor  may  eoTiaent  to  a  sale  enjoined.     The  solicitor  of 

a  party  at  whoee  suit  land  has  been  attached  and  its  sale  enjoined 
may  consent  to  a  sale,  and  in  such  case  the  purchaser  would  get  a 
good  title. 

2.  Attobkey  and  Client.     BelatUm  not  dissolved  by  the  tpor  in  certain  oases. 

The  act  of  the  8th  of  May,  1861,  by  necessary  implication  gave  to  the 
citissens  of  all  slaveholding  States  the  right  to  collet^t  their  debts  in 
Tennessee  by  attorneys  during  the  war,  and  of  course  this  would 
apply  to  citizens  of  Maryland. 

3.  Same.    Same.     And  where  during  the  war  a  party  acquired  vested 

rights  under  a  proceeding  consented  to  by  the  solicitor  of  a  citizen  of 
Maryland,  such  rights  were  not  divested  by  the  repeal  of  the  act  of 
the  8th  of  May,  1861,  by  the  5th  section  of  the  Constitutional  Schedule 
of  1865.  And  if  it  were  otherwise,  said  section  was  itself  annulled  by 
the  Constitution  of  1870,  and  this  '*  removes  all  objection  to  the  va- 
lidity of  the  consent  given." 

1(4.  Attachment.  Equitable  interest.  A  creditor  at  large  filed  his  bill  to 
set  aside  a  trust  deed  made  by  his  debtor,  charging  fraud,  but  praying 
that  if  the  deed  should  be  held  valid,  the  land  should  be  sold  and  hi^ 
debt  paid  out  of  the  surplus  proceeds.  An  attachment  issued  and 
was  levied  upon  the  land.    No  fraud  was  proven.    HeUl^  complainant 


I 


NOVEMBER  8,  1871.  639 


Rice  el  aL  V.  CKKeefe  et  ah. 


was  entitled  to  a  judgment  for  his  debt  and  nothing  more.    The  at- 
tachment iflsued  could  not,  in  view  of  the  frame  of  the  bill,  effect  a 
lien  upon  the  equitable  interest  of  the  debtor  in  the  surplus  proceeds. 
Case  cited :    Lane  v.  ManhaU,  1  Heis.,  30. 


FROM    KNOX. 


Appeal  from  the  decree  of  the  Chancery  Court, 
Special  May  Term,  1871.  M.  L.  Hall,  J.,  sitting  by 
interchange   for   the   Chancellor. 

A.  S.  Prosser  for  complainants. 

Webb  &  Taylor  for  defendants. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
court. 

Od  the  2l8t  of  March,  1861,  complainants  filed 
their  injunction  and  attachment  bill  against  defendants 
in  the  Chancery  Court  at  Knoxville.  They  allege 
that  defendant  O'Keefe  was  indebted  to  them  in  the 
sum  of  $627.45,  by  note  dated  August  28,  1860,  pay- 
able six  months  from  date  to  J.  Fisher  &  Co.,  and 
by  them  endorsed   to   complainants. 

They  allege  further,  that  on  the  20th  of  Decem- 
ber, 1860,  CVKeefe  executed  to  defendant  Ingles  a 
deed  for  a  tract  of  land  in  Knox  county,  but  in  trust 
to  indemnify  said  Ingles  as  his  surety  in  a  bond 
by  which  defendant  O'Keefe  bound  himself  to  ])ay 
certain  specified  debts  of  the  firm  of  Walker, 
CyKeefe  &  Co.,  amounting  to  about  $3,300,  and  a 
debt  to   Martin  O'Keefe,  of  about  $887.       They  charge 
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that  on  account  of  certain  provisions  in  the  deed  it 
was  fraudulent  as  to  creditors^  and  for  that  reason 
they  pray  that  it  may  be  set  aside.  But  if  this  can- 
not be  done,  they  pray  that  the  land  be  sold,  and 
that   their   debt   be   satisfied    out  of  the   surplus. 

Injunction  and  attachment  process  Issued,  and  were 
regularly    executed   and    levied. 

Defendants  O'Keefe  and  Ingles  answered  jointly, 
admitting  the  execution  of  the  trust  deed,  as  alleged, 
but  denying  that  the  conveyance  was  fraudulefet  in 
law  or  in  fact.  O'Keefe  admits  the  debt  due  by  him 
to    complainants. 

In  November,  1865,  complainants  filed  their  sup- 
plemental bill,  in  which  they  allege  that  at  an  early 
period  in  the  war  defendant  Ingles,  in  violation  of 
the  injunction,  sold  and  conveyed  the  land  described 
in  the  trust  deed  to  C.  W.  Charlton,  for  an  amount 
exceeding  by  several  thousand  dollars  the  amount  of 
the  debts  secured,  and  that  Charlton  afterwards  con- 
veyed the  land  to  Rufus  McClung.  They  charge  that 
both  of  these  sales  were  made  for  Confederate  money, 
and  that  defendant  Ingles,  shortly  after  the  sale  to 
Charlton,  deposited  with  the  clerk  of  the  Chancery 
Court  the  amount  of  complainant's  claim  in  Confed- 
erate notes,  and  they  deny  that  this  was  any  valid 
payment.  They  insist,  that  as  the  injunction  had  not 
been  dissolved,  and  as  Charlton  and  McClung  pur- 
chased with  notice  of  the  injunction  and  attachment, 
the   land   still    stands   chargeable   with   their   claim. 

They  make  O'Keefe,  Ingles,  Charlton,  and  McClung 
defendants  to  the   supplemental  bill. 
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McClung  answers,  that  on  the  15th  of  September, 
1862,  Ingles  and  O'Keefe  executed  to  Charlton  a  deed 
for  the  land  for  the  consideration  of  $10,000,  which 
was  paid  by  him  in  Confederate  money,  and  that  after- 
wards Charlton  conveyed  the  land  to  defendant 
McClung.  He  says  he  does  not  know  that  the  in- 
junction had  been  dissolved,  but  he  alleges  that  one 
of  the  solicitors  of  complainants  in  said  suit  was  con- 
sulted by  CKeefe  and  Ingles  previous  to  said  sale,  as 
to  the  propriety  of  selling  the  property,  and  that  said 
solicitor  expressly  consented  on  behalf  of  complainants 
that  the  land  might  be  sold  by  Ingles,  notwithstand- 
ing the  injunction,  provided  a  portion  of  the  purchase 
money  equal  to  the  amount  of  complainants^  claim 
was  paid  into  court,  or  otherwise  secured,  to  await 
the  result  of  the  suit;  and  he  states  that  the  sale 
was  made  in  consequence  of  the  consent  of  the*  solic- 
itor so  given.  He  further  states  that  Ingles  and 
CyKeefe  did  deposit  the  amount  of  complainants'  claim 
in  the  clerk's  office  to  await  the  result  of  the  cause. 
He  says  that  it  was  the  understanding  of  all  the  par- 
ties, complainants'  solicitor  included,  that  the  money 
was  to  be  paid  in  the  common  currency  of  the  coun- 
try,  which,   at  the   time,   was   Confederate   money 

Judgments  pro  confesso  were  taken  against  O'Keefe, 
Charlton   and   Ingles. 

At  the  June  Term,  1871,  the  cause  was  heard, 
when  the  Chancellor  decreed  that  the  deposit  of  the 
Confederate  treasury  notes  was  no  satisfaction  of  com- 
plainants'  claim,   and    that    the    lien    still   subsists,   and 

may    be     enforced     against     the    land,   etc.       He     gave 
41 
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judgment  against  Ingles  for  the  amount  of  oouplain- 
ant's  claim,  and  interest^  and  ordered  an  aooount,  eto. 
From  this  decree  McClung  has  appealed  to  this  oourt 
This  limits  our  investigation  to  the  decree  against 
McClung. 

The  .first  question  to  be  settled  is,  whether  the 
lien  of  the  attachment  and  injunction  was  still  in 
force  when  Charlton  purchased  the  land?  If  it  had 
been  discharged,  it  was  not  done  by  any  action  of 
the  court,  but  by  the  consent  of  complainants'  coun- 
sel in  agreeing  that  the  sale  might  be  made.  The 
counsel  would  have  a  right  to  bind  their  clients  by 
such  agreement,  and  if  the  evidence  shows  such  agree- 
ment, complainant  can  not  now  insist  on  their  lien, 
unless  the  authority  of  the  solicitor  to  give  consent 
was  revoked  by  the  existence  of  the  war.  Mr. 
Washburn,  the  solicitor  of  complainants,  was  examined 
on  this  point,  and  he  said  ^Hhat  some  time  after  the 
bill  was  filed,  but  the  precise  time  not  remembered, 
Col.  O.  P.  Temple,  who  was  the  solicitor  for  defend- 
ants, came  to  me  and  asked  me  if  we  could  not 
make  some  arrangement  by  which  the  land  could  be 
sold.  I  told  him  that  all  I  wanted  was  the  money 
for  the  complainants'  debt,  and  if  that  was  paid  to 
roe,  of  course  I  would  oppose  no  obstacle  to  the  sale. 
Nothing  further  was  said  about  it,  so  far  as  I  can 
remember." 

O.  P.  Temple,  solicitor  for  defendants,  was  exam- 
ined,  and    said : 

"I  was  consulted  by  O'Keefe,  Ingles  and  Charlton 
at  the  time  the  sale   was  made,  and   I  drew  the  deed^ 
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and  I  remember  I  advised  them  that  the  title  would 
be  good.  My  recollection  is,  that  Mr.  Washburn  was 
consulted  with  at  that  time  in  reference  to  that  sale, 
and  that  he  assented  to  it;  and  this  fact,  or  recol- 
lection, is  strengthened  by  the  fact  tliat  I  advised  all 
the  parties  that  the  title  would  be  good,  which  I 
would  not  have  done  if  I  had  not  known  he  assented." 
Wm.  Ingles,  the  trustee,  was  examined,  and  said : 
"After  the  suit  was  brought  the  land  was  sold.  I 
was  present  at  the  sale.  I  was  requested  to  make  a 
deed  for  the  land  to  C.  W.  Charlton,  the  purchaser, 
which  I  refused  to  do,  without  the  consent  of  Mr. 
Washburn,  the  attorney  in  the  case  for  Rice,  Chat^e 
&  Co.  The  sale  was  negotiated  in  the  oflSce  of 
Temple  &  Rodgers.  Mr.  Washburn  did  consent  to 
the  sale.  *  *  I  refused  to  sign  or  acknowledge  the 
deed  until  Mr.  Washburn  was  sent  for  to  get  his 
consent.  He  did  give  his  consent  as  attorney  for  his 
clients.  After  his  consent,  I  did  sigh  and  acknowl- 
edge  the   deed." 

These  witnesses  all  agree  substantially  in  the  &ct, 
that  the  land  was  sold  by  Ingles  and  O'Keefe  to 
Charlton  with  the  consent  of  Wm.  Washburn,  acting 
as  attorney  for  complainants.  This  relieves  Charlton 
of  any  violation  of  the  injunction*  or  attachment  lien 
in  making  the  purchase,  and  gave  to  him  a  good 
title  to  the  land,  freed  from  the  lien  of  the  attach- 
ment or  injunction,  unless  we  shall  find  that  the  war 
suspended  the  power  of  Mr.  Washburn,  as  solicitor 
of  complainants,  to  bind  them  by  consenting  to  the 
sale. 
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It  will  be  observed  that  the  original  bill  was  filed 
on  the  21st  of  March,  1861.  The  relation  of  client 
and  attorney  was  therefore  subsisting,  and  the  claim 
sued  *  on  was  in  the  attorney's  hands  for  collection,  and 
the  suit  |)ending  before  the  commencement  of  the  war. 
But  when  the  land  \va.s  sold  to  Charlton  on  the  15th 
of  September,  1862,  and  when  it  is  shown  Mr.  Wash- 
bum  gave   his  consent,   the   war   was   pending. 

It   appears  by   the   bill   that  complainants  were   citi- 
zens of   Maryland   and   the   defendants  citizens  of    Ten- 
nessee.      If   Maryland    was  an    enemy   State,   then    the 
debt   due   from    O'Keefe    to    complainants    was   not   ex- 
tinguished    by    the    occurrence    of    the    war,   but    their 
right  to   sue   was  suspended   during  the   continuance   of 
the   war :     Wheatou's   International    Law,   541 ;    Hanger 
V.  AbboU,   6  Wall.,   532.       But  by   the  act  of   the   Le- 
gislature,   passed    on    the    8th    of    May,   1861,   it    was 
enacted,  ^Hhat  no   person   in   any  non-slaveholding  State, 
their    agents    or    attorneys     in    this    State,   shall     have 
power  to  sue   for  or  collect    any   moneys  owing  to,  or 
any   property   claimed    by,   citizens    of    any  such    State, 
in   the    State   of    Tennessee,   during     hostilities    between 
Tennessee    and   the    Federal    government."       By   neces- 
sary  implication   the   citizens   of   slaveholding    States  or 
their    attorneys   were   allowed    to   collect    debts    without 
restraint.       Maryland    was    a    slaveholding     State,    and 
complainants  were  permitted   by  themselves  or  attorneys 
to   collect   their   debts  as  they  could   do   before   the  war. 
When   the   land    in    controversy   was   sold,   therefore,   in 
September,   1862,   Mr.   Washburn's    authority   as  a  soli- 
citor  was   unaffected   by  the   existence  of  the  war,  unless 
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the  repeal  of  the  aforesaid  act  by  the  5th  section  of 
the  Schedule  of  1866  will  operate  retro-actively  and 
render  null  and  void  his  acts  as  such  solicitor.  It 
is  scarcely  necessary  to  say,  that  if  Charlton  &  Mc- 
Clung  were  vested  with  title  to  the  land  by  reason 
of  the  consent  of  Mr.  Washburn  to  the  sale,  the 
repeal  of  the  act  of  1861  could  not  affect  the  title  so 
vested.  But  even  if  this  were  not  so,  this  portion 
of  the  Schedule  was  annulled  by  the  Constitution  of 
1870,  which  removes  all  objection  to  the  validity  of 
the  consent  given   by   Mr.   Washburn. 

The  question,  whether  the  debtor  or  trustee  paid 
over  the  money  to  the  attorney  in  pursuance  of  the 
agreement,  is  a  question  between  them,  in  which  the 
purchaser  is  not  concerned. 

Other  questions  have  been  discussed  in  this  case 
which  we  do  not  notice,  for  the  reason  that  the  ap- 
peal of  McClung  alone  is  before  us,  and  by  it  we 
are  confined  to  the  single  question,  as  to  the  right  of 
complainants  to  enforce  their  attachment  lien  against 
the  land.  We  think  the  Chancellor  erred  in  holding 
that  the  lien  could  be  enforced,  not  only  for  the 
reason  already  stated,  but  because  the  validity  of  the 
lien  depended  upon  the  truth  of'  the  allegation  that 
the  trust  deed  was  fraudulent.  It  was  alone  on  the 
assumption  of  fraud  in  the  deed  that  the  attachment 
could  properly  issue  and  be  levied  on  the  land. 
Having  determined,  as  we  understand  his  ruling,  that 
there  was  no  fraud  in  the  deed — and  in  that  we  agree 
with  him — ^we  think  it  was  error  to  hold  that  com- 
plainants were  in  a    situation  to  claim  or  enforce  any 
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lien  upon  the  land.  The  deed  of  trust  being  valid, 
complainants  oould  legally  claim  nothing  but  a  judg- 
ment against  O'Keefe  for  the  debt,  and  under  the 
deed  to  share  pro  rata  in  the  surplus  after  the  pre- 
ferred creditors  were  satisfied.  The  interest  of  (yKeefe, 
the  debtor  of  complainants,  in  the  land  was  only  an 
equitable  right  to  the  surplus  of  the  proceeds.  The 
bill  was  not  so  framed  as  to  reach  this  equitable 
interest  by  the  process  of  attachment:  ixme  v.  Mar- 
shall,  1   Heis.,   30. 

Upon  both  grounds  the  decree  as  to  McClung  is 
reversed  and  the  bill  dismissed  as  to  him,  and  the 
same  remanded  to  be  proceeded  in  under  the  decree 
below.  The  costs  of  this  court  will  be  paid  by  com- 
plainants, and  also  they  will  pay  the  costs  below  re- 
sulting from   making   McClung  a  party. 


TiaiBTra?^ 


TO  THl  MKMOBT  OW 


HOIsr.  SAM.  MILLIGhA-lSr 


VOBMEKLT 


ONE  OF  THE  JUDGES  OF  THE  SUPREME  COURT  OF  TENNESSEE. 


The  State  of  Tennessee. — ^PleaR  before  the  Su- 
preme Court  of  said  State  for  the  Western  Division 
thereof^  at  Jackson^  on  the  first  Monday  in  April,  A. 
D.,  1874.  Present:  The  Hon.  A.  O.  P.  Nicholson, 
Chief  Justice,  and  Robert  McFarland,  Thomas  J.  Free- 
man, James  W.  Deaderick,  Peter  Tumey  and  John  L. 
T.  Sneed,   Associate  Judges.     To-wit: 

Saturday,  June  6th,  1874. 

Hon.  Henry  Grattan  Smith  presented  to  the  Court 
the  resolutions  adopted  by  the  Bar  of  West  Tennessee, 
on  the  death  of  Hon.  Sam.  Milligan,  and  moved 
that  the  same  be  entered  upon  the  minutes  of  this 
Court;  which  motion  the  Court  is  pleased  to  allow, 
and  said  resolutions  are  accordingly  entered,  in  the 
words  and  figures    following: 

Pursuant  to  adjournment,  the  Bar  of  West  Tennessee 
met  at  the  Supreme  Court  room  in  Jackson.  The 
committee  appointed  May  19th,  reported  the  following 
preamble   and   resolutions: 

We    have   assembled    as    members    of  the    Bar    of 
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West  Tennessee,  for  the  purpose  of  giving  an  expres- 
sion of  our  appreciation  of  the  worth,  and  of  our 
feelings  touching  the  death  of  Hon.  Sam.  Milligan, 
who  departed  this  life  in  the  city  of  Washington  on 
the   20th   (lay   of   April,   1874. 

He  was  born  in  Greene  county,  Tennessee,  on  the 
16th  of  November,  1814,  of  poor  but  respectable  par- 
ents. During  his  boyhood,  he  spent  the  spring,  sum- 
mer and  autumn  months  in  laboring  on  the  farm  for 
the  support  of  the  family,  and  the  winter  months  in 
attending  "an   old   field  school." 

Notwithstanding  his  father  was  unable  to  give  him 
the  necessary  pecuniary  assistance,  and  the  discouraging 
circumstances  by  which  he  was  surrounded,  yet  being 
himself  in  possession  of  a  well  balanced  mind,  and 
an  indomitable  energy,  and  a  thirst  to  drink  at  the 
fountain  of  knowledge,  he  determined  upon  obtaining 
a  collegiate  education,  and  with  this  purpose  fixed  in 
his  mind,  in  his  twentieth  year,  clad  in  "  home-spun" 
and  destitute  of  means,  except  those  with  which  nature 
had  so  richly  endowed  him,  he  entered  Groeneville  Col- 
lege, and  at  onoe  applied  himself  to  the  arduous,  self- 
imposed  task.  About  1838  Greeneville  College,  having 
ceased  to  exist  as  an  institution  of  learning,  he  entered 
Tusculum  College  at  Greeneville,  Tennessee.  In  1841, 
while  yet  a  student  at  Tusculum,  he  was  selected  by 
the  people  of  Greene  and  Washington  counties  to  re- 
present them  in  the  lower  branch  of  the  General  As- 
sembly   of   the    State.      Soon    after    the    close    of  the 
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session,  he  received  the  degree  of  Bachelor  of  Arts, 
and  began  the  stndy  of  law  with  R.  J.  McKinney, 
then  of  the  Greeneville  bar,  and  afterwards  one  of  the 
judges  of  the  Supreme  Court  of  the  State.  In  1843, 
and  again  in  1845,  he  was  re-elected  to  a  seat  in  the 
State  Legislature.  On  the  13th  of  February,  1846, 
he  was  licensed  and  admitted  to  the  bar  as  a  practi- 
cing attorney  in  the  courts  of  Tennessee.  In  1847 
he  was  commissioned  a  major,  and  as  such  served  with 
the  armies  of  the  United  States  in  the  war  with  Mexico. 
At  the  close  of  the  war  he  returned  to  his  home  at 
Greeneville,  Tennessee,  and  again  entered  upon  the 
practice  of  his  profession,  and  shortly  thereafter  estab* 
lished  "The  Greeneville  Spy,^^  which  owing  to  the  vigor 
of  his  pen,  soon  became  the  organ  of  the  Democratic 
party  in  that  part  of  the  State.  In  February,  1849, 
he  was  united  in  marriage  with  Elizabeth  R.,  daughter 
of  Jacob  Howard,  of  Greeneville,  Tennessee.  He  was 
the  Presidential  Elector  for  his  Congressional  District 
on  the  ticket  of  Franklin  Pierce  in  1852.  In  1852 
he  professed  faith  in  Christ  and  attached  himself  to 
the  Presbyterian  Church  in  Greeneville,  and  in  1866, 
he  was  elected  and  ordained  one  of  the  ruling  elders 
in  the  church.  In  1858  he  was  appointed  by  the 
Governor  of  Tennessee  one  of  the  commissioners  tc> 
resurvey  and  permanently  establish  the  boundary  line, 
between  the  States  of  Virginia  and  Tennessee.  In 
1860  he  was  commissioned  a  special  judge  of  the 
Supreme     Court,    to    sit    in    causes    in    which    Judge 
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McKinney  was  incompetent.  He  was  a  member  of 
what  was  known  as  the  "Peace  Convention,"  which 
assembled  at  Washington  in  1861,  and  during  the  same 
year  was  chosen  as  a  delegate  to  the  proposed  State 
Convention.  In  1864  he  was  appointed  by  Hon. 
Andrew  Johnson,  then  Military  Governor  of  the  State, 
one  of  the  judges  of  the  Supreme  Court  of  the  State 
of  Tennessee,  and  on  the  21st  day  of  March,  1867, 
having  resigned  the  office,  he  was  re-appointed  thereto 
by  Hon.  W.  G.  Brownlow,  then  Governor  of  Ten- 
nessee. In  July,  1868,  he  was  nominated  by  the 
President  of  the  United  States,  as  one  of  the  judges 
of  "the  Court  of  Claims"  at  Washington,  which  nom- 
ination was  soon  thereafter  confirmed  by  the  Senate 
of  the  United  States.  Since  that  time  he  was  actively 
engaged  in  the  discharge  of  the  duties  of  that  office, 
up  to  the  time  of  his  death.  He  died  at  his  post 
with  his  armor  on  and  in  the  triumphs  of  a  living 
faith,  and  with  bright  hopes  of  a  blissful  immortality 
beyond  the  grave,  "  where  the  wicked  cease  from 
troubling  and  the  weary  are  at  rest."  We  are  thus 
fiirnished  with  another  instance  of  the  eminent  suc- 
cess of  an  individual  in  spite  of  what  are  regarded 
as  disadvantageous  circumstances.  He  met  every  duty 
imposed  upon  him,  and  discharged  with  fidelity  every 
trust  reposed  in  him.  He  was  open,  frank  and  manly, 
yet  gentle  ^^as  a  woman"  in  his  intercourse  with  his 
fellow  men,  uniformly  courteous  towards  his  professional 
brethren,   a   kind   neighbor,   an   affectionate   husband,   an 
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indulgent  but  careful  and  anxious  parent^  a  steadfast 
friendy  a  wise  counsellor^  an  earnest^  faithfiil^  patient, 
able,  impartial,  courteous  and  incorruptible  judge, — be- 
loved  by  all  who  knew  him. 

We  will  attempt  no  lengthened  eulogy  upon  his 
character,  but  point  to  his  public  services,  his  private 
worth  and  his  success,  believing  no  florid  panegyric 
can  add  to  the  renown  which  he  has  so  justly  ac- 
quired. 

Resolvedy  That  we  regard  the  death  of  Hon.  Sam 
Milligan  as  a  great  public  and  private  calamity,  and 
we  deplore  his  loss  as  a  misfortune  to  the  country 
and   its   judiciary. 

Resolvedy  That  we  deeply  sympathize  with  his  be- 
reaved family,  and  tender  to  them  our  sincere  condo- 
lence,  in   this  their  sad   affliction   and   irreparable   loss. 

Resolved,  That  Hon.  Wm.  H.  Stephens,  Hon.  T. 
C  Muse,  Hon.  Henry  Crafl  and  Hon.  A.  A.  Free- 
man, be  appointed  a  committee  to  furnish  a  copy  of 
these   resolutions  to  the   family   of  the  deceased. 

Resolved,  That  Hon.  Henry  O.  Smith  be  appointed 
upon  the  part  and  behalf  of  this  meeting,  to  present 
a  copy  of  the  proceedings  of  this  meeting  to  the  Su- 
preme Court  now  in  session  in  Jackson,  Tennessee, 
with  the  request  that  the  same  be  spread  upon  the 
minutes  of  said  court,  and  that  Hon.  J.  B.  Heiskell, 
Attomey-Greneral  and  Reporter  for  the  State,  be  re- 
quested to  publish  the  same  in  the  forthcoming  vol- 
ume of   Tennessee  Reports. 
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Alvin  Hawkins,  Chairman, 

A.  Wright,  Henby  G.  Smith, 

Henry  T.  Elliott,  Alex.  W.  Campbell, 

L.  V.  Dixon,  J.  L.  Williamson, 

CommiUee^ 

Hon.  J.  L.  T.  Sneed  addressed  the  meeting,  in  a 
very  touching  manner  portraying  the  virtaes  of  Judge 
Milligan,  and  then  moved  the  adoption  of  the  resolu- 
tions. The  motion  was  seconded  by  Hon.  Wm.  H. 
Stephens,  who  also  addressed  the  meeting.  Hon.  Alvin 
Hawkins  next  addressed  the   meeting. 

Before  putting  the  question  Chief  Justice  Nichol- 
son, Chairman,  expressed  his  most  hearty  endorsement 
of  the   just  tribute  paid  Judge  Milligan. 

The  resolutions  were  then  unanimously  passed,  and 
the  meeting  adjourned  sine  die. 

A.  O.  P.  Nicholson,  Chairman. 


TO  THE  MEKORT  OF 

HON".  T.  JS^.  R.  ISTELSON", 

F0R2aERLY 

ONE  OF  THE  JUDGES  OF  THE  SUPREME  CX)URT  OF  TENN. 


Satarday  mornings  22  Nov.,  1873;  immediately  after 
the  delivery  of  opinions  by  the  Court,  Attorney-General 
Heiskell,  in  fitting  terms,  gave  notice  of  the  death  of 
Hon.  T.  A.  R.  Nelson,  a  former  Judge  of  this  Court, 
and  as  appropriate  to  the  occasion  and  as  a  tribute  of 
respect  to  the  memory  of  the  deceased,  moved  that  the 
Court  do  now  adjourn,  which  was  done  accordingly.  Hon. 
C.  W.  Hall  was  called  to  the  chair,  when  Hon.  James 
W.  Deaderick,  on  behalf  of  the  committee  appointed 
to  present  a  suitable  address  and  resolutions,  read  the 
following : 

The  committee  appointed  at  a  meeting  of  the  Bar 
at  Knoxville  to  prepare  a  memorial  and  suitable  res- 
olutions in  reference  to  the  death  of  the  Hon.  Thos. 
A.  B.  Nelson,  to  be  reported  to  an  adjourned  meet- 
ing to  be  held  during  the  present  term  of  the  Supreme 
Court  of  Tennessee  at  Knoxville,  beg  leave  to  report: 
That  we  have  met  to  pay  a  well-deserved  tribute  of 
respect  to  the  memory  of  one  of  whom  it  has  been 
said:  *^He  was  as  truthful  and  fearless  and  honest  a 
gentleman  as  ever  graced  public  or  private  station  in 
Tennessee.'^ 


654  KNOXVILLE: 


Tribute  of  Beepect  to  the  Memory  of  Hon.  T.  A.  B.  Nelaonu 

Judge  Nelson  was  born  in  Roane  county,  Tennessee, 
on  the  19th  day  of  March,  1812,  and  died  at  his 
residence  in  Knoxville,  of  cholera,  on  the  24th  of 
August,  1873.  While  he  was  still  a  child,  his  parents 
removed  with  him  to  Knoxville.  In  1824  or  1825, 
he  entered  East  Tennessee  College,  now  East  Tennessee 
University,  and  graduated  in  1828.  After  leaving 
college  he  entered  upon  the  study  of  law  under  the 
late  Chancellor  Thos.  L.  Williams,  and  was  admitted 
to  the  bar  before  he  had  attained  the  age  of  twenty* 
one  years.  He  began  the  practice  in  the  First  Cir- 
ooit,  having  located  at  Elizabethton,  in  Carter  county. 
Notwithstanding  there  were  able,  experienced  and  well 
known  practitioners  at  the  bar,  Nelson  by  strict  atten- 
tion to  business  and  faithful  and  persevering  devotion 
to  the  interest  of  his  clients,  won  the  confidence  and 
soon   acquired  a  remunerating  and   increasing  practice. 

In  1833  he  was  appointed  by  Gov.  Carroll,  Attor^ 
ney-General  for  the  First  Judicial  Circuit,  and  was 
twice  elected  by  the  Legislature  to  the  same  office. 
As  a  prosecuting  officer  he  displayed  that  energy  and 
conscientiousness  in  the  discharge  of  his  duty  which 
characterized  all  of  his  official  and  personal  conduct. 

In  1844  he  canvassed  the  First  District  as  elector 
for  Mr.  Clay^  and  in  1848  he  canvassed  the  same 
^  District  as  elector  for  Greneral  Taylor.  In  1851  he 
was  appointed  commissioner  of  the  United  States  to 
China^  as  snooessor  to  Hon.  Caleb  Ck»hing,  but  hav- 
ing lost  his  first  wife  a  year  before,  and  the  oompen- 
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sation  being  inadequate  to  the  expense  to  be  inenrred 
on  the  mission,  and  to  the  care  and  provision  for  his 
family  of  young  children,  he  declined  to  accept  the 
position.  In  1859  he  became  a  candidate  for  Con- 
gress against  L.  C.  Haynes,  and  after  an  exciting  con- 
test in  a  closely  contested  race  he  was  elected,  and 
upon  entering  G)ngress  found  that  body  deeply  agi- 
tated by  the  approaching  political  storm,  soon  after 
the  election  of  President  Lincoln,  that  convulsed  the 
whole  country.  Ardently  attached  as  he  was  to  the 
union  of  the  States,  he  took  a  prominent  part  in  the 
exciting  debate  which  arose  in  the  organization  of  the 
House  of  Representatives,  and  during  the  ensuing  ses- 
sion he  made  great  reputation  as  a  powerful  political 
debater,  and  the  London  limes  published  one  of  his 
speeches  in  full,  and  pronounced  it  the  '' finest  forensic 
effort  of  modern  American  law-givers.^'  He  firmly 
adhered  to  the  cause  of  the  Federal  Union  during  the 
oivil  war;  yet  at  the  close  of  the  war,  when  the 
Union  arms  proved  triumphant,  and  the  tide  of  suc- 
cess rolled  over  his  prostrate  South,  with  full  knowl- 
edge of  the  certain  loss  of  political  prestige,  he  stood 
a  tower  of  strength  for  the  vanquished,  and  largely 
contributed  to  the  speedy  restoration  to  his  countrymen 
of  their  political  and  civil  rights,  and  was  one  of  the 
eminent  counsel  who  defended  President  Johnson  upon 
his  impeachment  in   1868. 

In    1870    Judge    Nelson    was    elected    one  of    the 
Judges  of   the    Supreme  Court,  which    position  he  re- 
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signed  after  a  little  more  than  one  yearns  service  on 
the   bench. 

In  August^  1852,  Judge  Nelson  married  his  second 
wife,  the  daughter  of  Geo.  Jones,  Esq.,  of  Greeneville. 
This  estimable  woman  with  their  five  children  survive 
him.  He  left  also  six  children  of  his  first  wife,  who 
was  the  daughter  of  the  late  Montgomery  Stuart,  Esq., 
of  Washington   county. 

During  all  the  years  of  his  lifetime  while  not  en* 
gaged  in  politics  he  was  vigorously  prosecuting  his 
professional  labors.  In  every  thing  he  undertook  he 
was  earnest,  laborious,  indefatigable.  Those  who  knew 
him  best,  respected  and  esteemed  him  most,  for  his 
incorruptible  integrity;  unselfish,  openhanded  generosity 
to  his  friends;  and  his  charities  to  the  friendless  and 
needy  were  fully  known  only  to  those  who  knew  him  well. 

He  was  a  Christian  of  impetuous  nature  and  ar- 
dent temperament.  He  was  subject  to  great  trial,  in 
which  in  the  last  years  of  his  life,  he  was  enabled  to 
triumph,  bearing  boldly  and  nobly  the  testimony  of 
his  own  frailties,  and  the  infinite  merits  of  the  Savior 
in   whom   he  trusted.      Therefore, 

Resolvedy  That  in  the  death  of  Judge  Nelson,  the 
Bar  of  East  Tennessee  has  lost  one  of  its  ablest  members^ 
the  State  one  of  its  most  upright  and  valuable  citizens. 

Besolved,  That  we  tender  assurance  of  our  condol-' 
ence  to  the  bereaved  widow  and  fi&mily  of  the  de- 
ceased, upon  the  great  affliction  they  have  suffered  in 
the  death   of  the   husband  and  the  fiither. 
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Resolved,  That  the  Attomey-GreDeral  for  the  State 
be  requested  to  present  a  copy  of  these  proceedings 
to  the  Supreme  Court,  now  in  session,  with  the  re- 
quest that  the  same  be  spread  upon  the  minutes,  of 
the  Court,  and  that  the  Attomey-Greneral  be  requested 
to  insert  the  same  in  the  next  volume  of  the  Reports, 
as  an  enduring  testimonial  of  respect  to  the  memory 
of  our  deceased  professional  brother.  That  these  pro- 
ceedings be  furnished  to  the  city  papers  for  publica- 
tion, and  that  a  copy  be  presented  to  Mrs.  Mary 
Nelson,  the  widow  of  the  deceased. 


And  on  Monday,  the  24th  of  November,  1873,  on 
the  occasion  of  the  formal  presentation  of  the  forego- 
ing,  the  following  proceedings  took   place: 

Mr.  Attorney-General  Heiskell  arose  at  the  bar 
and  addressed   the  Court  as  follows: 

If  the  Court  please,  I  am  deputed  by  the  Bar  of 
this  my  native  section,  to  bring  into  this  Court  their 
resolutions  in  memory  of  that  sad  event  which  on 
Saturday  I  formally  announced  in  this  presence.  The 
meeting  of  these  brothers  of  the  deceased  Judge  Nel- 
son has  endeavored  in  these  pages  to  present,  as  words 
may  present,  the  virtues  of  the  deceased.  Nor  is  it 
owing  to  any  fiiilure  on  their  part,  either  in  earnest- 
ness or  ability,  that  these  expressions  of  their  esteem 
and  their  sorrow  &11  short  of  the  reality  and  do  not 
full   justice  to  their  subject. 
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When  the  Buckingham  palace  is  burned  with  its 
treasure  of  art;  when  the  Escurial  is  reported  in 
flames,  -with  its  precious  manuscripts  and  pictures,  the 
world  of  civilization  stands  aghast  that  some  work  of 
which  no  duplicate  exists  may  be  lost  to  mankind, 
but  what  can  duplicate  the  work  of  .the  Almighty? 
"  What  a  piece  of  work  is  man" !  how  noble  in  rea- 
son! how  infinite  in  faculties!  in  form  and  moving 
how  express  and  admirable !  in  action  how  like  an 
angel!  in  apprehension  how  like  a  god!  the  beauty 
of  the  world!  the  paragon  of  animals!  Yet  he  per- 
ishes like  the  grass  which,  in  the  morning,  is  cnfc 
down,  and  we  seem  to  feel  in  the  liveliness  of  our 
apprehension  that  something  is  gone  from  our  midst, 
that  nature,  in  all  her  variations,  in  all  her  protean 
versatility,  can  never  again  produce.  Others  may 
emulate  his  virtues;  his  children  may  follow  him  with 
family  resemblances;  his  sons  may  fill  his  stations  in 
the  world,  and  may  even  fill  the  full  measure  of  his 
renown,  but  they  can  not,  even  though  they  excel 
him  in  many  points,  be  the  same  or  in  all  things 
like.  Nor  to  us  could  they,  though  in  the  very 
mould  and  form  of  thought,  of  morality  and  life  the 
same,  ever  be  what  he  has  been.  The  relations  in 
which  he  has  stood  they  can  only  fill  to  others,  not 
to  us,  nor  to  his  bereaved  widow,  nor  to  this  gener- 
ation. The  tendrils  by  which  his  friends  held  to 
him  can  never  find  the  same  support  in  any  others, 
but  wherever  they   may  re-attach   their  hold  is  new. 
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To  those  who  are  growing  old  the  reflection  is  a 
sad  one.  To  them  the  loss  is  irreparable.  As  to 
the  vine,  the  supporting  bough,  broken  and  prostrate, 
the  branches  must  droop  forever  which    hung   upon   it, 

< 

unable  to  regain  their  support;  so  those  chords  of 
sympathy  which  attached  us  to  him  must  lose  their 
strong  grasp,   and,   in   time,   waste    away. 

Permit  me  to  join  my  personal  testimony  to  that 
of  the  Bar  of  this  section  of  the  State,  and  to  say 
that  to  me  the  virtues  of  the  man  and  his  generous 
qualities  will  remain  forever  as  a  sweet  memory  of 
my  native  hills.  To  a  candor  and  truthfulness  so  re- 
markable, it  was  natural  that  an  impetuous  courage 
and  a  generous  and  genial  temperament  should  be 
joined;  but  that  to  these  should  be  added  an  assidu- 
ity that  never  faltered,  an  industry  that  never  failed, 
was  not  so  natural.  With  these,  learning  and  suc- 
cess in  his  profession  was  to  be  expected,  but  that 
the  large  store  of  literary  acquirement  and  classic  cul- 
ture, which  won  the  encomium  of  the  London  Times 
and  the  admiration  of  his  associates,  should  have  ac- 
companied them,  was  by  no  means  so  usual  an  occur- 
rence. Filling,  as  he  did,  the  highest  positions  in 
his  profession,  and  National  and  State  employments  of 
the  first  grade,  with  no  superiors  in  social  life  and  in 
the  Christian  Church,  he  has  so  lived  as  to  profit 
those  who  placed  their  trust  in  him,  and  has  left 
memories  of  a  worthy   life  to    those  who  cherish    and 

regard  him,  and  high  examples  and  noble  instances  to 
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be  followed  by  the  generations  which  come  after 
him. 

Allow  me,  then,  to  ask  of  this  Court,  in  the  name 
of  the  Bar  here  assembled,  that,  as  a  testimonial  to 
your  late  associate  and  to  our  professional  brother,  you 
will  spread  these  resolutions  on  the  minutes  of  this 
Court  and  allow  them  to  be  published  in  the  next 
volume  of   Reports. 

Judge  Sneed,  on  behalf  of  the  court,  responded  as 
follows : 

Mr.  AUomey-Oeneral:  In  responding  to  your  touch- 
ing tribute  to  the  memory  of  our  departed  brother,  I 
may  say,  on  behalf  of  my  brethren  of  the  Bench, 
that  there  is  no  man  whose  honorable  fame  as  a  law- 
yer and  a  judge  is  more  deserving  of  preservation  on 
the  records  of   this  Court  than  his. 

As  a  statesman,  his  name  will  be  perpetuated  in 
the  historic  annals  of  his  country.  As  a  citizen,  in 
the  memories  of  his  admiring  countrymen;  as  the 
head  of  a  family,  among  his  own  cherished  household 
gods;  but  this  was  his  forum,  and  here  he  achieved 
substantial   renown. 

He  was  a  great  orator.  As  was  said  of  Lord 
Ellesmere,  "he  was  a  great  and  grave  orator,  and 
greatest  when  most  provoked.''  In  the  proceedings 
of  the  Bar  meeting  some  allusion  is  made  to  a  great 
effort  of  his  in  the  U.  8.  Congress.  I  was  present 
in  the  gallery  of  the  House  and  remember  the  occa- 
sion well.       He  was  struggling  to  avert  the  threatened 
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disruption  of  the  Government  which  followed  soon 
after.  I  remember  how  his  eloquence  thrilled  me, 
and  how  proud  I  felt  at  the  moment,  that  I  too  was 
a  Tennessean.  I  remember  that  great  bitterness  of 
spirit  was  manifested  against  him  by  some  extreme 
men   of  the  House  and  how  he  stood  against  them 

"Like  the  hope  of  Troy. 

For  he  was  a  man  of  peerless  courage  and  knightly 
honor,  and  there  was  one  grand  historic  character  of 
whom  he  then  reminded  me,  as  I  looked  down  from 
the  gallery  upon  him.  It  was  Cato,  the  great  Sen- 
ator,  as   described   amid  the   falling   fortunes   of   Rome : 

"A  brave  man  struggling  with  the  fftorms  of  fate, 
And  greatly  falling  with  a  falling  State." 

He  was  not  only  an  orator,  a  lawyer  and  a  states- 
man, but  he  was  a  man  of  a  most  exquisite  literary 
taste.  He  was  a  fluent  and  polished  writer  of  his 
mother  tongue,  and  gifted  with  the  finest  poetical 
talent  and  temperament.  Lord  Campbell  tells  us  that 
the  envious  dispositions  of  men  induce  them  to  be- 
lieve that  a  man  of  general  accomplishments  can  not 
possibly  be  a  lawyer;  and  e  conversoy  if  a  man  has 
shown  himself,  beyond  all  controversy,  to  be  deeply 
imbued  with  law,  that  he  is  a  mere  lawyer,  and 
nothing  more.  That  this  is  a  great  error,  no  better 
illustration  could  be  afforded  than  the  fine  and  rare 
combination  that  made  up  the  mentality  of  this  em- 
inent citizen. 
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His  death  is  a  public  calamity.  It  is  a  special 
bereavement  to  the  jurisprudence  of  the  State^  and  the 
deep  fountains  of  feeling  that  were  so  visibly  stirred 
in  this  hall  on  Saturday  mornifigy  show  that  it  is  a 
rooted   sorrow   to   the   Bar  of  East   Tennessee. 

Gentlemen  of  the  Bar:  The  world  will  still 
move  on  mth  its  fluctuating  tide  of  thrift  and  ad- 
versity, of  joy  and  of  sorrow,  but  for  many  a  year 
to   come   we    will   sigh 

''For  the  touch  of  a  vanished  hand, 
And  the  sound  of  a  voice  that  is  still." 

The  proceedings  of  the  meeting  will  be  entered 
upon  the  records  of  the  Court  and  published  in  die 
next   volume  of  Reports. 


TiaiBTTTBl 


TO  THB  XEMOBY  OF 


HOIST.  THOS.   O.   LYON", 


LATE  A  MEMBER  OF  THE  KNOXVILLE  BAB. 


Hon.  John  H.  Crozier  addressed  the  Court,  pre- 
senting proceedings  of  a  meeting  of  the  Bar  of  East 
Tennessee,  held  for  the  purpose  of  rendering  respect 
to  the  memory  of  Hon.  Thomas  C.  Lyon,  late  a  mem- 
ber of  the  Knoxville  Bar,  and  after  appropriate  re- 
marks, moved  the  Court  that  the  said  proceedings  be 
entered  upon  the  minutes  of  this  Court  To  which 
his  Honor,  the  Chief  Justice,  responded  on  behalf  of 
the  Court,  and  said  proceedings  were  ordered  to  be 
entered  upon  the  minutes,  as  follows : 

The  meeting  of  the  Bar  in  reference  to  Major 
Thomas  C.  Lyon's  death  was  called  to  order  by  the 
chairman,  in   pursuance  of   last  adjournment. 

Hon.  J.  B.  Heiskell  in  behalf  of  Col.  John  H. 
Crozier,  chairman  of  the  committee,  who  was  unavoid- 
ably absent,  presented    the  following  memorial,  to-wit: 
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We  have  met  together  for  the  purpose  of  paying 
a  just  tribute  to  the  memory  and  virtues  of  Tboniaj^ 
C,  Lyon,  Esq.,  whose  remains  were  on  Saturday  last 
dejx)sited  in  Gray  Cemetery  with  appropriate  ceremon- 
ies, having  been  removed  by  his  family,  in  accordance 
with  his  desire,  expressed  upon  his  death-bed,  from 
Hollywood  Cemetery,  near  Richmond,  Va.,  where  he 
died. 

Thomas  C.  Lyon  was  born  in  the  county  of  Roane, 
in  this  State,  in  the  year  1810.  While  he  was  quite 
young  his  father  removed  with  his  family  to  the  neigh- 
borhood of  Enoxville.  He  completed  an  academical 
course  of  education  at  the  institution  at  Maryville,  under 
the  tuition  of  Rev.  Isaac  Anderson,  afterwards  passing 
through  the  regular  course  of  East  Tennessee  Univer- 
sity and  graduated  during  the  presidency  of  Dr.  Chas. 
Coffin. 

A  fine  linguist  and  an  accomplished  belles-lettres 
scholar,  he  showed  a  more  than  ordinary  taste  for 
poetical  composition,  and  at  the  time  of  taking  his 
degree  recited  an  original  poem,  which  was  esteemed 
by  the  large  audience  present,  and  the  best,  critics  of 
that  day,   a   most  excellent  and   creditable   production. 

Immediately  after  he  left  college  he  commenced  the 
study  of  law,  but  before  he  had  fully  entered  upon 
the  practice  of  his  profession,  there  being  a  call  for 
volunteers,  he  became  a  soldier  in  the  army  of  the 
United  States  and  was  elected  Lieutenant  of  the  com- 
pany to   which   he    belonged.       Upon   the   recommenda- 
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tion  of  Greneral  Richard  G.  Dunlap^  commanding  his 
brigade,  he  ^was  api)ointed  aide  with  the  rank  of  Major 
to  General  John  E.  Wool,  the  commander-in-chief, 
and  so  ably  and  faithftilly  did  he  discharge  his  dutie.s 
that  this  distinguished  General  became  his  devoted 
friend   and  ardent  admirer  during   life. 

When  the  term  of  his  enlistment  had  expired  and 
he  was  discharged  from  the  military  service  he  re- 
turned to  the  practice  of  the  law,  in  which  he  earned 
and  long  enjoyed  the  reputation  of  an  honorable  and 
successful  lawyer  and  a  thorough  and  profound  jurist. 
He  was  trained  to  the  most  considerate  recognition  of 
the  rights  and  feelings  of  others,  so  that  during  a 
professional  career  of  thirty  years,  we  venture  to  say, 
no  one  can  recall  an  instance  of  his  using  a  term 
offensive  to  the  bench  or  to  any  member  of  the  bar. 
His  honor  was  sacred  in  the  practice  of  his  profes- 
sion as  in  the  avocations  of  life.  A  member  of  the 
bar  and  bench  has  said  of  him :  so  fiiithfully  and 
liberally  did  he  fulfil  his  promises,  that  he  never  con- 
sidered it  necessary  to  have  recorded  any  argument  he 
might  make. 

Major  Lyon  was  not  only  a  distinguished  member 
of  the  bar,  but  as  special  commissioner,  he  frequently 
sat  upon  the  Supreme  Bench  of  the  State,  and  his 
opinions  are  justly  regarded  as  not  inferior  to  those 
of   our  most  distinguished    jurists. 

He  was  chivalrously  appreciative  of  the  female  sex, 
but    died    unmarried,    yet    he    bore    to    his    grave    the 
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cherished    memory   of   one   who,   had     she   lived,   woald 
have  shared  his  name,   his  honors  and  his  fortunes. 

In  the  year  1864,  on  account  of  the  presence  of 
the  Federal  armies,  he  left  his  native  State  with  the 
intention  of  devoting  his  services  to  the  cause  of  the 
Confederate  States. 

He  was  attacked  by  disease  before  he  reached 
Richmond,  and  there  on  the  1st  day  of  October, 
1864,  he   breathed  his  last. 

He  was  not  less  distinguished  for  genuine  ur- 
banity and  genial  freedom  in  social  intercourse,  than 
for  force  and  ability  in  his  profession.  A  polished 
gentleman,  n  faithfiil  friend,  a  charitable  and  a  just 
man,  an  able  and  profound  jurist,  he  has  left  a  name 
spotless  and  enviable  which  the  members  of  his  pro- 
fession  may  justly  aspire  to   equal. 

Tears  have  passed  since  his  going  hence,  but  the 
occasion  calls  for  a  memorial  of  the  good  man  for 
whom  none  ever  blushed  when  living,  and  on  whose 
name  no  breath  of  obloquy  was  ever  cast.  We 
grieve  with  his  family,  for  their  loss  is  ours,  but  our 
pride  and  admiration  mingle  with  our  regrets  and 
soften   our  sorrow. 

Resolved,  That  the  Supreme  Court  be  requested  to 
spread  this  tribute  to  his  worth  upon  the  minutes,  and 
that  Col.  John  H.  Crozier  be  appointed  to  prefer  the 
request. 

Hon.  T.  N.  Van  Dyke,  Judge  J.  H.  Gaut,  Jas. 
R.    Cocke,   Esq.,   Judge    R.   M.   Barton,   W.   P.    Wash- 
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burn^  Esq.,  all  addressed  the  meeting  testifying  their 
high  sense  of  the  character  of  the  deceased^  and  fully 
concurring  in  this  tribute  ta  his  memory. 

On  motion,  the  preamble  and  resolution  was  adop- 
ted and  the  meeting  adjourned. 

Geo.  Bbown,  CAatrmon. 
D.  D.  Andbrson,  Secretary. 
A  copy: 

J.  F.  Deadebick   Clerk. 
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ABATEMENT,  PLEA  IN. 
See  Chancery  Pleading.    Klepjjer  v.  Poii-eU,  o03, 

ACCORD  AND  SATISFACTION. 

Plea  GJ  Accord  and  Sati»fact\(m.  To  render  the  plea  of  accord  and  sat- 
isfaction available  it  in  not  neces^arv  to  show  that  the  amount 
agreed  to  be  paid  has  in  fact  l^en  paid.     Fostei'  v.  CoUina,  1. 

ACCX)UNT. 

1.  Proven  Account  from  another  State.     I  n  commencing  a  Buit  before  a  magis- 

trate on  a  proven  account  from  another  State,  the  fact  that  the  suit 
is  ba^ed  on  such  account  should  be  stated  in  the  warrant,  or  other- 
wise made  to  appear.  It  is  sufficient  if  the  proven  account  be  at- 
tached to  the  warrant.      Wil^hom  v.  GUUtfjiie,  329. 

2.  Same.  In  these  suits  neither  party  is  a  competent  witness — because  the 

act  of  1870,  c.  95,  s.  1,  provides  that  the  act  of  February  24,  1870, 
c.  78,  should  not  be  construed  as  repealing  or  modifying,  or  in  any 
vxiy  affecHny  the  provisions  of  ss.  3780-3785,  inclusive,  of  the  Code. 
Ih, 

3.  Same.  The  defendant,  if  he  should   desire  to   contest  the   account, 

should  file  before  the  magistrate  his  affidavit  denying  its,  justice,  or, 
in  case  of  appeal  to  the  Circuit  Court,  such  affidavit  should  be  filed 
at  farthest  before  the  caae  is  submitted  to  a  jury.    Ih. 

ADMINISTRATOR. 

1.  Burem.  A  debtor  of  a  decedent,  at  the  request  of  the  administrator, 

and  acting  in  good  faith,  in  payment  of  his  indebtedness  executed 
his  note  to  a  party  urging  a  claim  against  the  decedent,  and  after- 
wards paid  the  note.  Heldy  a  satisfaction  of  the  indebtedness,  al- 
though the  administrator  acted  under  duress  in  requesting  the  note 
to  be  executed,  the  debtor  having  no  notice  thereof.  Bowers  v. 
Thomas^  553. 

2.  Devastavit.     Aliter.    Where  the  claim  was  against  the  administrator 

individually  and  the  debtor  knew  the  fact,  for  the  administrator 
was  guilty  of  a  devatiavit,  and  the  debtor  having  concurred,  even 
though  ignorantlv,  must  abide  the  consequences  of  his  act     Ih, 

(iii) 
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3.  Adminislrator  of  (m  admimstrxUor,     Implied  tnuUe,     An  adminutitUor 

holds  the  funds  of  the  estate  of  his  decedent  as  an  express  trustee, 
but  upon  his  death  bin  personal  representative  does  not  reoeire 
them  as  an  express  trust  and  may  avail  himself  of  the  bar  of  the 
statute  of  two  years.     WiUianu  v.  McCiimg,  443. 

4.  Submimon  to  Arbitration.     A  submission  to  arbitration  of  a  cause 

pending  in  a  court  of  record,  made  by  a  rule  of  court,  is  not  revoked 
by  the  death  of  one  of  the  parties.  In  such  case  the  cause  may  be 
revived  against  the  adminiHtrator,  the  award  entered  and  judgment 
rendered  thereon.     Moore  v.  Webb^  301. 

5.  CompeTUKiiion  for  Impi'ovementii  to  Land.    Where   vendor  died  before 

parol  contract  for  sale  of  land  was  rescinded,  his  administrator  is 
not  chargeable  with  balance  due  vendee  for  improvements ;  such 
ba^nce  is  merely  a  charge  on  the  land.     Mauon  v.  Stoan,  4d0. 

ADMINISTRATION. 

See  iNsoLVEiTT  Estates. 

AGENT. 

See  Principal  and  Agent. 

ARBITRATION  AND  AWARD. 

1.  An  award  must  be  final  in  all  cases,  and   although  it  may  be  good 

when  it  embraces  a  part  only  of  the  matters  submitted,  yet  for  that 
part  it  must  be  final.     Toomey  v.  NicholSf  159. 

2.  An  award  is  a  nullity  unlesis  it  strictly  conforms  to  the  submission, 

and  the  judgment  is  a  nullity  unless  it  conforms  to  the  award.    /6. 

3.  Submii»ion  to  Arintration.    A  submission  to  arbitration  of  a  cause 

pending  in  a  court  of  record,  made  by  a  rule  of  court,  is  not  re- 
voked by  the  death  of  one  of  the  parties.    Moore  v.  WM^  301. 

ATTACHMENT. 

1.  Practice  under  Section  1991  (/  the  Code.  A  petition  showing  sufficient 
grounds  for  an  attachment  under  sec.  1991  of  the  Code  was  filed  by 
defendants  in  error  against  the  steamer  Resaca.  The  steamer  was 
already  under  attachment  at  the  suit  of  another  creditor.  Subse- 
quently, and  more  than  three  months  after  the  materials  were  fur- 
nished by  them,  defendants  in  error  made  themselves  parties  to  the 
pending  suit  and  filed  an  amended  declaration,  which  failed  to 
show  that  the  materials  were  furnished  in  the  State  of  Tennessee. 

Held,  1.  The  petition  of  the  defendants  in  error  and  the  proceed- 
ings thereon  were  void,  and  can  not  be  looked  to  for  any  purpose. 

2.  The  suit  first  begun  inures  to  the  benefit  of  all  the  cteditoit 
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and  becomes  their  suit  when  made  parties.    Defendanliia 
therefore  were  not  barred. 

3.  The  declaratioD  fiM  after  defendants  in  error  had  become  par- 
ties to  the  pending  suit  fails  to  show  that  thej  are  entitled  to  the 
benefit  thereof,  and  their  case  must  be  dismissed.  Emory  Iron  amd 
Coal  Co.  V.   Wood,  198. 

2.  FUa  in  Abatement.    Complainant  charged  that  **  defendant  is  not  an 

inhabitant  of  Tennessee,  bat  has  so  absconded  and  concealed  him- 
self that  the  ordinary  process  of  law  can  not  be  served  on  him.'* 
Defendant  pleaded  in  abatement  "  that  he  departed  from  the  State 
of  Tennessee  for  a  temporary  purpose  only,  and  with  the  intention 
of  returning,  and  that  he  is  not  a  non-resident  of  the  State  of  Ten- 
nessee and  was  not  when  the  bill  was  filed,  within  the  intendment 
and  meaning  of  the  attachment  laws ;  *  *  that  he  is  not  ab- 
sconding or  concealing  himself,  and  was  not  when  the  bill  was 
filed,  within  the  intendment  and  meaning  of  the  attachment  laws." 
Held^  a  good  plea.    Klepper  v.  PtrweU,  503. 

3.  Lien  of.    Where  pai^ers  are  lost  and  can  not  be  supplied,  the  lien  of 

the  attachment  may  be  preserved  bv  a  bill  properly  filed  for  that 
pprpose.    Alley  v.  Carrol^  221. 

4.  EqufUabU  Intereat.  A  creditor  at  large  filed  his  bill  to  set  aside  a  trust 

deed  made  by  his  debtor*  charging  fraud,  but  praying  that  if  tlie 
deed  should  be  held  valid,  the  land  should  be  sold  and  his  debt  paid 
out  of  the  surplus  proceeds.  An  attachment  issued  and  was  levied 
upon  the  land.  No  fraud  was  proven.  Held^  complainant  was  en- 
titled to  a  judgment  for  his  debt  and  nothing  more.  The  attach- 
i|^nt  issued  could  not,  in  view  of  the  frame  of  the  bill,  effect  a  lien 
upon  the  equitable  interest  of  the  debtor  in  the  surplus  proceeds. 
Riee  v.  aKeefe,  638. 

5.  Before  MagigtrateH.    In  cases  of  original  attachments  before  magis- 

trates where  the  defendant  does  not  appear,  a  final  judgment  ren- 
dered in  less  than  six  months  after  the  return  of  the  attachment 
levied,  is  void.    SorreU  v.  Wiley,  318. 

6.  Setting  ande  decree.    Allegation  was  made,  as  ground  of  attachment, 

that  "  defendant  has  absconded  and  left  the  State  of  Tennessee,  and 
gone  beyond  the  limits  thereof,  so  that  the  ordinary  process  of  law 
can  not  be  served  upon  him."  Attachment  was  thereupon  ordered, 
issued,  and  levied,  and  a  decree  of  sale  made.  Within  a  year  de- 
fendant made  application  under  the  Code,  s.  3529,  to  have  the  de- 
cree set  aside,  and  for  permission  to  make  defense,  stating :  "  In 
point  of  fact,  he  states  he  was  away  for  the  same  reason  that  many 
others  were  gone  from  the  country — because  he  did  not  deem  him- 
self safe  in  the  country  during  the  continuation  of  the  civil  war." 
SIddf  that  defendant  had  not  shown  himself  to  be  in  either  of  the 
categories  contemplated  by  said  s.  8529.     QiU  v.  Wyait,  88. ' 
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7.  AneUlary,  An  ancillnxj  attachment  is  a  mere  incident  to  the  suit  in 
which  it  is  sued  out,  and  if  the  suit  abates  the  attachment  goes 
with  it.     MwweU  v.  Lea,  247. 

See  Ejectment  ;  Trust  Deed. 

.ATTORNEY. 

1.  I^ttfrnetU  to  th^.  wife  of  an  attorney .    Daring  the  absence  of  an  attorney 

from  home  his  wife  received  and  opened  a  letter  addressed  to  him 
containing  a  draft  payable  to  his  order  for  collection.  The  drawee 
paid  the  draft  to  the  wife.  It  did  not  appear  that  the  wife  had  any 
general  or  special  authority  to  act  for  her  husband  in  his  profes- 
sional matters,  but  the  attorney  had  placed  some  individual  claims 
for  collection  in  the  .hands  of  the  defendant  and  instructed  him  to 
pay  over  any  moneys  that  should  come  to  his  hands  for  sajd  attor- 
ney to  hiH  wife.  Heldj  the  wife  had  no  authority  to  i-eceive  pay- 
ment of  the  draft,  and  the  drawee  was  not  discharged.  Day  v. 
Boydy  458. 

2.  Fees,  In  a  contest  between  attorney  and  client  with  regard  to  fees,  the 

onus  is  on  the  attorney  to  show  that  the  contract  was  free  from  all 
fraud,  undue  influence,  and  exorbitancy  of  demand.  MeMahan  y. 
Smiih,  167. 

3.  Solicitor  viay  consent  to  a  sale  enjoin^.    The  solicitor  of  a  party  at' 

whose  suit  land  has  been  attached  and  its  sale  enjoined  may  con- 
Hcnt  to  a  sale,  and  in  such  case  the  purchaser  would  get  a  good  title. 
Ricev.  aKecfe.^SS. 

4.  Relation  n<pf  di9»olved  by  the  war  in  certain  ca9e&.    The  act  of  tne  8th  of 

May,  1861,  by  necessary  implication  gave  to  the  citizens  of  all 
slaveholding  States  the  right  to  collect  their  debts  in  Tennessee  by 
attorneys  during  the  war,  and  of  course  this  would  apply  to  citi- 
zens of  Maryland.    76. 

b.  Same.  Same.  And  where  during  the  war  a  party  acquired  vested 
rights  under  a  proceeding  consented  to  by  the  solicitor  of  a  citiaen 
of  Maryland,  such  rights  were  not  divested  by  the  repeal  of  the  act 
of  the  8th  of  May,  1861,  by  the  6th  section  of  the  Constitutional 
Schedule  of  1865.  And  if  it  were  otherwise,  said  section  was  itself 
annulled  by  the  Constitntion  of  1870,  and  this  "  removes  all  objec- 
tion to  the  validity  of  the  consent  given."    lb. 

RANK  BILLS. 

BiUs  singley  payabk  in.  Five  "  bills  single,"  made  payable  in  cnzmt 
bank  notes,  fell  due  August  20,  1869,  July  25,  1861,  Jaonaiyl, 
1863,  January  1, 1865,  and  January  1, 1866,  respectively,  and  were 
not  paid  at  maturity.    Hddj  if  at  the  time  any  bill  fell  due  there 
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were  bank  notes  in  circulation  current  as  monej  and  used  in  busi- 
necn  tnuiBactions  in  the  liquidation  of  debts,  the  obligor  had  the 
right  to  pay  in  such  bank  notes,  even  though  as  compared  with 
gold  they  were  greatly  depreciated  in  value. 

Held  fvrthei\  upon  the  failure  of  the  obligor  to  pay  at  maturity,  the 
obligee  had  the  right  to  recover  upon  the  billft  single  falling  due  in 
1861  and  1863,  the  value  of  such  bauk  notes  at  the  respective  dates 
as  compared  with  gold,  and  upon  tlione  falling  due  .January  I,  1805, 
and  January  1,  1866,  the  value  of  such  bank  notes  at;  compared  with 
United  States  Treasury  notes.     Moore  v.  Gooch^  104. 

See  BiLi><  AND  Notes,  2,  3. 

BANK  OF  TENNESSEE. 

Poaymeiil  to  Bank  of  Tennessee  in  the  South,  Omfedeixite  money.  A  pay- 
ment in  Confederate  money  of  a  debt  due  to  the  Bank  of  Tennessee, 
made  in  the  South  after  the  removal  of  the  assets  of  the  Bank  from 
Tennessee,  is  not  invalidated  by  the  fact  that  such  removal  was  un- 
lawful.    Pryoi'  V.  Bank  of  Tennessee j  442. 

BILLS  AND  NOTES. 

1.  Ihyment.    Payment  of  a  bill  to  the  wife  of  an  attorney  to  whom  it 

was  sent  for  collection,  does  not  discharge  the  drawee  in  the  absence 
of  proof  showing  that  the  wife  was  the  special  agent  of  the  hus- 
band.    Day  V.  Boydf  458. 

2.  Bills  jHiyablf  in  current  bank  notes.    The  holder  has  the  right  to  recover 

the  value  of  am^entbank  bills  in  circtdatiany  at  the  })lace  of  presenta- 
tion, at  the  time  of  presentment  and  protest,  or  at  the  beginning  of 
suit,  at  hirt  option.     W.  li'  A.  R.  R.  Co.  v.  Tuylor^  408. 

3.  CoUaleml  (ttjrcemeni^  parol  proof  (f.     It  is  comi)etent  to  show   by  parol 

that  at  the  time  a  promissory  note  was  made  it  was  agreed  that  it 
should  be  held  for  nothing  on  the  happening  of  a  specified  condition. 
BisAenger  v.  (hiitenmn^  277. 

4.  Notes  jxtjfable  in  Confederate  bills  and  bank  nnies.     Vabie^  hotv  romputed. 

The  recovery  upon  a  note  falling  due  before  the  passage  of  the  legal 
tender  acts  and  payable  in  Confederate  bills  and  bank  notes,  must 
be  for  the  value  of  such  bills  at  the  maturity  of  the  note  as  com- 
pared with  gold.  But  upon  such  note  falling  due  after  the  passage 
of  said  act,  the  recovery  must  be  for  the  value  of  such  bills  at  the 
maturity  of  the  note  as  compared  with  United  States  Treasury 
notes.     Bmcers  v.  Thomasy  558. 

BILL  OF  LADING. 

TramfeT  cf.  A  transfer  and  delivery  of  a  bill  of  lading  is  regarded  in 
law  as  a  delivery  of  the  property,  and  vests  title  in  the  transferee. 
Ote^  v.  iVioe,  483. 
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BOND. 

1.  Appefd  Bond,  TJnlaicful  Detainer.  A  bond  given  hj  the  defendant  on 
appeal  to  the  Circuit  Conrt,  conditioned  "to  pay  and  Ratiafy all  Rnch  coRbs 
dama^eR  and  reufj*  an  may  l)e  awarded,"  la  not  a  good  atatntory  bond  afi  to 

the  vevfH.     T^rhl  v.  Jligghy  620. 

2.  Same.    And  where  »ucli  bond    Ih  given  and  afterwards,  on  appeal 

in  error  to  the  Supreme  Ck)urt,  a  bond  is  given  conditioned  to  proa- 
ec'ute  Hftid  appeul  with  effect,  or  in  case  of  failure  to  "  abide  by 
and  perlorni  the  judgment  of  the  court  in  the  premise*,"  the  Su- 
preme Court  have  no  authority  to  give  judgment  upon  the  bond  for 
the  renta  accrued  pending  the  appeal,  nor  to  remand  the  cause  to 
the  Circuit  Court  to  have  such  rents  ascertained.    Ih, 

See  Replevin. 

CERTIORARI.' 

1.  Practice  in  Supreme  Court.    A  petition  for  certiorari  and  tupersedeat  to 

quash  an  execution  upon  an  allegation  of  payment,  was  dismii^ed 
by  the  Circuit  Court.  On  appeal  the  judgment  wai«  reversed  and  a 
judgment  rendered  in  the  Supreme  Court  to  quash  the  execution. 
KeUey  v.  Story,  202. 

2.  Motion  to  dismiss.    On  the  hearing  of  a  motion  to  dismiss  a  petition  for 

writs  of  certiorari  and  supersedeas,  the  papers  of  the  justice  may  be  read 
to  negative  the  allegations  of  the  petition.     MeCortie  v.  Brooks,  dOl. 

3.  Quia  timet.     The  (xrtiorari  and  supersedeoA  can  not  be  used  as  a  pro- 

ceeding quia  timet,  and  a  petition  is  fatally  defective  which  fails  to 
state  the  actual  levy  of  the  execution.     lb. 

4.  Reasons  assigned  for  faUing  to  appeal.     A  petition  for  a  certiorari  shows 

sufficient  ground  for  not  appealing  which  states  that  the  defendant 
claimed  to  Ije  a  special  deputy  internal  revenue  collector  of  the 
United  States,  and  that  one  C  attended  the  trial,  and  by  threats  and 
menaces  and  statements  that  any  one  who  should  become  petition- 
er's surety  on  the  appeal  bond  would  be  guilty  of  a  higfi  crime 
against  the  United  States,  deterred  petitioner's  friends  from  going 
on  his  bond.     Melton  v.  Edwards,  250. 

5.  Merits.     A  petition  for  certiorari  shows  merits  which  states  that  peti- 

tioner's property  was  seized  by  the  defendant,  claiming  to  be  a  spe- 
cial deputy  internal  revenue  collector,  to  satisfy  a  tax  assessed 
against  a  third  person,  and  that  the  defendant  was  not  in  fact  a 
lawful  officer.    Ih. 

'chancery  pleading. 

1.  Attachment.  Flea  in  ahatemevt.  C>)mplainant  charged  that  ''defend- 
ant is  not  an  inhabitant  of  Tennessee,  but  has  so  absconded  and 
concealed  himself  that  the  ordinary  process  of  law  can  not  be  served 
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on  him."  Defendant  pleaded  in  abatement  "  that  he  departed  from 
the  State  of  Tennessee  for  a  temporary  purpose  only,  and  with  the 
.  intention  of  returning,  and  that  he  in  not  a  non-resident  of  the  State 
of  Tennesae,  and  was  not  when  the  bill  was  filed,  within  the  in- 
tendment and  meaning  of  the  attachment  laws;  *  *  that  he  is 
not  absconding  or  concealing  himself,  and  was  not  when  the  hill 
was  filed,  within  the  intendment  and  meaning  of  the  attachnicnt 
laws."     Hdd,  a  good  plea.     Klepp*^  v.  Powell,  503. 

2.  Bill  of  remew.     Proof,    In  a  bill  of  review  the  sufficiency  of  the  evi- 

dence on  which  the  decree  was  based  is  not  before  the  reviewing 
court.     FuUer  v.  MeFarland,  79. 

3.  Some.    J^trtie^,    The  failure  to  make  a  material  party  to  the  original 

bill  a  party  to  the  bill  of  review,  is  ground  of  demurrer.     lb. 

4.  Ddnurrer  munt  be  gpecicd.     Sec.  2934  of  the  Code  applies  to  suitH  in 

equity  as  well  as  to  those  at  law.  And  a  defendant  setting  forth  as 
ground  of  demun-er  "that  said  complainant  is  not  entitled  to  the 
•  discovery  prayed  by  his  bill  against  this  defendant,"  fails  to  .state 
the  objection  relied  on  as  required  by  said  section.  Fmley  v. 
McCormick,  392. 

6.  Estoppel,  Waiver.  A  bill  filed  to  set  aside  a  judgment  at  law,  alleged 
facts  to  show  that  complainant  had  a  meritorious  defense,  and  liud 
without  fault  on  his  part,  been  prevented  by  circumstances  from 
making  it;  but  it  showed  that  said  judgment  had,  upon  writ  of 
error,  been  affirmed  by  the  Supreme  (V>urt,  and  that  other  judicial 
proceedings  had  been  had  in  the  premises,  all  of  which  taken  to- 
gether constituted  a  clear  estoppel  against  an  inquiry  into  the  ner- 
its.  Defendant  answered  the  bill,  taking  issue  both  upon  the  alle- 
gations tending  to  show  freedom  from  laches  and  also  those  at- 
tacking the  justice  of  the  original  judgment.  Held,  the  defendant 
by  his  answer  waived  the  right  to  rely  upon  the  estopf^el.  Burem 
y.  FogUr,  333. 

6.  Lost  Papers.  Bill  to  supply  and  preserrc  lien.  When  in  case  of  an  at- 
tachment and  injunction  bill,  the  papers  are  lost  or  destroyed,  a 
bill  may  be  filed  to  supply  them  and  to  preserve  the  lien  of  the  at- 
tachment.    Alley  V.  Oarrolj  221. 

CHANCERY  PRACTICE. 

1.  AbatemeTit,  pleft  tn.     A  plea  in  abatement  may  properly  be  verified  by 

the  oath  of  an  agent,  and  the  fact  of  the  agency  need  not  be  stated 
on  the  face  of  the  plea.    Klepper  v.  Powellj  503. 

2.  Same.     Question  of  suffideney,  how  raised.     The  question  of  the  suffi- 

ciency of  a  plea  is  regularly  raised  by  setting  it  down  for  argument. 
It  is  irregular  to  demur.  But  this  is  matter  of  form  and  not  of 
substance.     76. 
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8.  Saane,  Waiver.  A  plea  in  abatement  is  not  waived  by  the  filing  of 
an  answer  and  a  crow-bill  for  a  discovery,  afUr  the  plea  haa  been  okt- 
nUed,    lb. 

4.  Anmver.  Amendment  of.  To  what  time  it  relates.  An  amendment  of 
an  answer  to  an  insolvent  bill  will  not  relate  back  to  the  filing  of 
the  original  unnwer,  so  as  to  save  from  the  bar  of  the  statute  claims 
set  up  for  tlie  first  time  in  the  amendment.     Miller  v.  Ihylor,  465. 

6.  Awswer,  trei{fht  of.  Wlion  the  bill  and  answer  are  both  sworn  lo,  the 
denial  by  the  defendant  of  an  allegation  as  to  which  he  could  have 
had  no  jiersonal  knowledge,  would  at  most  only  make  an  issue. 
Biit  when  the  denial  is  made  from  his  own  knowledge  it  is  conclu- 
sive, unless  contradicted  by  at  least  one  witness.     Bcyd  v.  Reed,  6:U. 

6.  Same.     Per  NEii^oN,  J.     It  ii  a  settled  rule  of  chancery  practice, 

that  a  party  charging  himself  in  a  schedule  can  not  discharge  him- 
self by  another  schedule  to  the  same  answer,  showing  his  disburse- 
ment,'*.    Dodmn  v.  Dod^ftm,  110. 

7.  Anmrer  not  signed.     It  is  no  ground  of   exception  in  the  Supreme 

Court  to  an  answer  that  it  was  not  subscribed  by  the  respondent, 
the  certificate  of  the  clerk  showing  that  the  answer  was  "  sworn 
to  by  the  defendants/'  and  no  exception  having  been  taken  in  the 
court  l)elow.     Afagfon  v.  SimUy  450. 

8.  Bill  taken  for  em}fe.^f'd.     In^imt  ei^aten.     In  bills  filed  to  wind  up  the 

estates  of  insolvents,  if  the  personal  representative  sets  out  the 
debts  of  the  estate  and  takes  the  bill  for  confessed,  the  debts  are 
thereby  sufficiently  authenticated,  and  creditors  stand  as  Judgment 
creditors.     Hendermm  v.  3fcGhee,  56. 

9.  Bill  to  remove  Cloud  upon  Title.    Fravdvlent  Conve\fance.    A  having  a 

judgment  against  B,  caused  execution  to  be  issued  and  levied  upon 
land  alleged  to  have  been  fraudulently  conveyed  by  him,  purcliased 
the  land  at  the  sheriff's  sale  and  filed  a  bill  against  £  and  his 
fraudulent  vendee  to  remove  the  cloud  on  his  title,  praying  for  this 
specific  and  for  general  relief.  The  judgment  and  fraudulent  con- 
veyance were  clearly  made  out,  but  complainant  failed  to  make  out 
a  legal  title.  Heldj  no  relief  could  be  given  by  removing  the  cloud, 
for  this  can  be  done  only  in  aid  of  the  legal  title  ;  but  under  the 
prayer  for  general  relief  the  complainant  had  the  right  to  have  the 
land  sold  and  his  debt  paid  out  of  the  proceeds.     Hoyal  Y.Bry9(my  189. 

10.  Exemtor.  Snrrhnrffing  an  account  itvvrn  to.  Where  an  executor  baa 
proved  his  account  before  the  County  Court,  and  sworn  to  its  com\»- 
ness  in  an  answer  in  chancery  and  in  a  deposition,  he  will  not  Iv 
permitted  to  surrharge  and  falsify  the  account  at  least  without 
allegations  in  his  bill,  8upjK)rted  by  proof,  minutely  and  particularly 
specifying  the  erToiie<ms  items.     JhnUfm  v.  IhxiMm^  110. 
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11.  Attaduneni,  Equitable  InUrest,  A  creditor  at  large  filed  his  bill  to 
Bet  afdde  a  trust  deed  made  by  Us  debtor,  charging  fraad,  but  pray- 
ing that  if  the  deed  should  be  held  valid  the  land  should  be  sold 
and  his  debt  paid  out  of  the  surplus  proceeds.  An  attachment  i»> 
sued  and  was  levied  upon  the  land.  No  fraud  was  proven.  Hddy 
complainant  was  entitled  to  a  judgment  for  his  debt  and  nothing 
more.  The  attachment  could  not,  in  view  of  the  form  of  the  bill, 
effect  a  lien  upon  the  equitable  interest  of  the  debtor  in  the  surplus 
proceeds.    Rice  v.  (fKei^  638. 

12.  Equity  cf  Bedempiion,  When  sale  of  land  is  made  upon  time,  it  ia 
not  imperative  upon  the  'court  to  bar  the  equity  of  redemption. 
This  is  a  matter  of  sound  l<^al  discretion.     Hoyal  v.  Brywn^  139. 

13.  Quaardian  and  Ward,  A  regular  guardian  may  defend  for  his  wards 
and  may  waive  tlie  service  of  process  upon  them.  Manson  v. 
Swan,  450. 

14.  Fmai  decree  without  pro  eor^esso.     Waiv€r  of  right  to  anstrer.    The  de- 

fendant obtained  time  to  answer  and  agreed  that  if  he  should  fail 
to  answer  within  the  time  granted  the  Master  might  proceed  to 
ascertain  and  report  the  claims  secured,  and  might,  by  his  advice 
and  consent,  sell  at  private  sale  portions  of  the  land  conveyed  by 
him  in  trust.  The  defendant  failed  to  answer,  the  report  was  made, 
and  a  year  afterwards  a  final  decree  wsp  entered.  Held,  a  waiver  of 
the  right  to  answer  might  well  be  inferred,  and  at  all  events  the 
facta  show  that  the  defendant  could  have  had  no  meritorious  de- 
fense. The  court  would  not  feel  authorized  to  reverse  for  want  of  a 
pro  eotrfeuo.    Citing  Code,  s.  4516.     Mitchell  v.  McKinneyy  83. 

15.  Order  retammg  cause  in  Court  after  a  decree  of  sale.    The  Master's  re- 

port showed  that  all  of  the  claims  secured  had  not  been  accurately 
ascertained,  and  the  decree  confirming  it  contained  the  recital  of  a 
suggestion  that  some  payments  had  been  made  after  the  report,  and 
that  there  were  perhaps  errors  in  calculation.  Tlie  Master  was  or- 
dered to  ascertain  the  payments  and  correct  the  errors.  Ileldy  inas- 
much as  the  fund  would  arise  from  the  sale  of  the  land,  and  would 
continue  under  the  control  of  the  court,  there  was  no  error  in  ad- 
ding to  the  decree  a  clause  retaining  in  the  court  the  authority  to 
make  a  just  distribution  of.  the  proceeds  among  the  creditors.     lb. 

16.  Ii^vneHon.    Eamment.    The  Court  will  enjoin  the  obstruction  of  an 

easement  regardless  of  the  question  whether  such  obstruction  would 
be  a  public  or  private  nuisance.    Brew  v.  Van  Demon,  433. 

17.  Isme  tried  by  a  jury  in  Chancery.     Weight  of  Verdict.    A  verdict  of  a 

jury  on  an  issue  submitted  to  them  in  chancery  is  entitled  to  the 
same  weight  as  in  a  court  of  law.  The  Chancellor  may  set  it  aside 
because  not  supported  by  the  evidence,  or  for  misdirection,  or  for 
other  legal  cause,  and  grant  a  new  trial,  but  until  it  is  so  set  aside 
it  is  conclusive.  Jaiiu's  v.  Brookn,  150, 
42 
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18.  iSbme.    Error^  h(m  eorrecUd  in  Supreme  OourL  -When  an  uene  is  sob- 

mitted  to  a  jary  in  chancery,  the  parties  have  the  right  to  have  it 
tried  upon  legal  evidence  and  a  correct  charge  of  the  law,  and  if 
error  supervene,  the  Supreme  Court  will  correct  it  by  reversing  Uie 
decree  and  remanding  the  cause  for  a  new  trial.    lb. 

19.  Sale.     Opening  of  the  hiddinge.    At  a  sale  of  lands  made  to  pay  the 

debts  of  a  decedent,  his  widow  and  son-in-law  were  purchasers  at  a 
very  inadequate  price.  Certain  creditors  filed  a  petition  to  be  made 
parties,  and  obtained  permission  to  except  to  the  confirmation. 
They  alleged  that  the  sale  was  made  at  the  court-house,  nearly 
twenty  miles  from  the  land,  when  the  weather  was  inclement  and 
the  roads  bad,  and  that  the  day  of  sale  was  not  generally  known  in 
the  neighborhood.  They  assigned  ^^  unimportant  reasons"  for  their 
failure  to  attend,  but  ofiered  to  advance  the  bid  more  than  one  hun- 
dred per  cent.  The  Chancellor  refused  to  open  the  biddings.  HeUj 
error ;  the  biddings  must  be  opened.     Click  v.  Bwrisj  539. 

20.  Same,    Per  Nei^ok,  J.    In  all  sales  hereafter  made  the  biddings  will 

be  opened  if  it  shall  appear  that  an  offer  to  advance  the  bid  ten 
per  cent,  was  made  at  the  term  of  the  court  to  which  the  report  of 
sale  was  made,  and  that  the  purchaser  was  notified  of  the  intent  to 
make  the  offer.  In  such  case  the  property  will  be  put  up  at  the  ad- 
vanced bid  and  will  be  open  to  competition ;  and  when  the  re-sale 
is  made  the  biddings  will  not  again  be  opened  except  under  extra- 
ordinary circumstances.     lb, 

21.  Cause  set  for  heariTig  on  bill  andamticer.    Where  a  cause  is  set  for  hear- 

ing on  bill  and  answer,  every  allegation  of  fad  is  to  be  taken  as 
proven  which  the  respondent  avers  that  he  believes  and  hopei  to  be 
able  to  prove,    Hodgers  v.  Rodgei-s,  489. 

22.  Applieaiion  for  a  rehearing.     Application  for  a  rehearino:  should   be 

made  by  petition.     It  is  irregular  to  make  such  application  by  mo- 
tion supported  by  ex  parte  affidavits.     Taylor  y.  Boyd^  611. 
28   Formal  parties.    The  Supreme  Court  will  not  reverse  for  a  failure  to 
make  a  formal  party  a  defendant,  although  in  the  lower  court  the 
defect  would  have  been  fatal  on  demurrer.     AUey  v.  CarroU,  221. 

CHARGE  OF  THE  COURT. 

1.  It  is  the  duty  of  the  Circuit  Judge  to  instruct  the  jury  upon  ques- 

tions of  law  necessarily  raised  by  the  proof,  although  not  specifi- 
cally requested  so  to  do.  And  when  in  such  case  the  Circuit  Judge, 
failing  to  charge  at  all  upon  the  most  material  question  in  the 
cause,  gave  upon  another  point  a  charge  obnoxious  to  criticism  as 
being  ^'  vague  and  indefinite,''    heldy  error.    Foster  v.  CoUiMf  1. 

2.  It  is  the  duty  of  the  Judge  to  respond  directly  to  the  propositions  of 

law  which  he  is  requested  to  give  in  charge  to  the  jury.  Orvmlem 
V.  Sturgetm,  190. 
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Jurors.  In  actions  between  the  trustees  of  different  religioiu  denom- 
inations involving  the  right  of  possession  of  lands,  the  members  o^ 
each  denomination  are,  hy  reason  of  interest,  incompetent  to  act  a« 
jarors.     QEeo^  v.  Hyden,  73. 

CODE  CITED. 
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Appeal,  in  forcible  entry,  etc.,  3360 126 

in  garnishment,  3492 237 

Arbitration,  3432, 304 

not  revocable,  3439 304 

Attachment,  3455 627 

defense,  non-residents,  3529 H9 

in  chancery,  3461 61 1 

stay  of  judgment,  3527 319 

Bond,  constable's,  772 632 

Certiorari,  3124 125 

in  forcible  entry,  etc.,  3362 126 

bond,  cost,  etc.,  in,  3131,  3137,  3138 62-1 

Chancery  Practice,  attachment,  3461 611 

answer  after  plea,  4395 509 

defense,  4384 509 

plea  to  jurisdiction,   4318,  4385 627 

trial  by  jury,   3156,  4465,  4469, 155 

Clerksof  Courts,  duty  of,  4050 205 

Compensation  of  executors,  2356 37 

guardian,  2532 37 

trustees,  1976,  3664 37 

Constable's  Bond,  722 632 

Correction  of  errors,  remanding  cause  to  supply  defects,  3170 626 

Costs  in  Criminal  Cases,  5569,  5570,  5571 194 

County  Court,  jurisdiction  of,  settlement  of  estates,  3786 38 

accounts,  4201 39 

guardians,  2498 : 38 

over  minors,  2493.... 399 

public  roads,  1182 600 

Demurrer,  2934 898 

Default,  judgment  by,  2951,  4238,  4239 208 
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Depoeitions,  from  other  county,  3836 121 

examination  in  open  court,  3842 122 

Ejectment,  interest  in  estate,  3235,  3247 ^  463 

Execution,  principal  and  surety,  3028,  4093,  sub-s.  12 24 

Forcible  Entry  and  Detainer,  appeal,  3360,   3159 126,  624 

certiorari,  3362,  3124 126,  625 

bond,  3360 •. 625 

form  of  warrant,  3349 623 

rents,  3363,  3364 625 

writ  of  possession,  3361 ^  126 

Guardian,  duty  of,  as  to  accounts,  2525,  2526 ^  39 

compensation  of,   2532 37 

discharge  of,  2514 43 

grand  jury  to  report,  2520,  2521 399 

jurisdiction  of  County  Court,  2493 38 

surety  of,  3672,  3673,  3675 242 

to  lend  surplus,  2513 43 

Garnishment,  appeal  in,   3492 237 

Insolvent  Estates — see  Administration 

Judgment  by  Default,  2951,  4238,  4239 298 

Jurors,  incompetent  by  interest,  4003 75 

Jurisdiction,  waiver  of,  4321 3S8 

Lien,  on  boats,  1991,  3556,   3568 199,  200 

vendor's,  3563,  3564 8 

Limitation,  statute  of,  2786 234 

Married  Women,  2483,  3319,  4052 67 

Minors,  2493 399 

Mutual  Debt,  2918,  2819 134 

Partition,  2246,3262,  3263 ^  68 

Pleading,  2884 813 

demurrer,  2934 „  393 

real  defenses,  2916 186 

Practice,  reversal,  4516 87 

Public  Roads,   1182 '. '     600 

Bailroad  Law,  statutory  precautions,  1166 176 

Becord,  defect  in,  3170 322 

Bedemption,  equity  of,  2124 86 

2135 419 

Beligious  Denominations,  1508, 1509 76 

8cire  facias — see  Administration 

Setoff,  2918 ;....  328 

in  real  actions,  3261 «  624 

State  Commissioner,  3780 330 

Settlement  in  County  Court,  3786 «  38 

Statute  of  Limitations,  2786 234 

Trial  by  Jury — see  Chancery  Practice 
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Trustees,  compensation  of,  1976,  3664 ^  87 

Waiver  of  Jarisdiction,  4321 388 

Will,  nuncupatiye,  2167 » 496 

widow's  dissent  from,  2404 520 

Writ  of  Possession— see  Forcible  Entry  and  Detainer 

COMMON  CARRIER. 

1.  Delivery  to  a  earner.    The  delivery  of  goods  to  a  common  carrier, 

consigned  to  the  purchaser,  is,  in  legal  effect,  a  delivery  (o  him,  and 
vests  him  with  the  right  of  property  therein.     Ochs  v.  Price^  483. 

2.  Liability  of  a  Carrier  for  Ooods  lost  by  a  Oonnecting  Line.     A  carrier 

receiving  goods  delivered  to  him  for  transportation,  marked  and 
destined  to  a  point  beyond  his  own  line,  undertakes,  in  the  absence 
of  an  express  agreement  to  the  contrary,  to  deliver  the  goods  to  the 
consignee.  E.  T.  &  Va,  R.  R.  Co.  v.  Rogers,  143 ;  W.  <fc  A.  R.  R. 
Go.  V.  McElwee,  208. 

3.  Same.     Per  P^eeman,  J.     If  the  company  Bhould  Hhow  that  it  was 

its  unvarying  usage  to  deliver  the  goo<l8  at  the  terminus  of  its  road, 
that  it  only  undertook  to  transport  over  its  own  line,  and  that  this 
fact  was  known  to  the  shipper,  and  if,  moi-eover,  it  charged  the 
shipper  freight,  and  collected  it  from  him  for  transportation  over 
its  own  road  only,  these  facts  would  suffice  to  rebut  the  implied  con- 
tract.     W.  &  A.  R.  R.  Co.  V.  McElivee,  208. 

4.  Same.    Per  Freeman,  J.     If  there  was  a  written  contract  to   deliver 

the  goods  to  the  consignees,  this  contract  would  not  be  rendered 
liable  to  be  varied  by  parol  proof  by  the  fact  that  the  receipt  was 
found  in  the  same  paper.     lb. 

6.  DUigence  required  in  an  emergency.     When  goods  in  the  hands  of  a 

common  carrier  are  placed  in  jeopardy  by  some  vis  majors  he  is 
bound  to  use  actively  and  energetically  such  means  to  save  them  as 
prudent  and  skillful  men  engaged  in  that  business  might  fairly  be 
expected  to  use  under  like  circumstances.  It  is  error,  therefore,  to 
charge  the  jury  that  in  such  case  the  carrier  is  bound  to  use  "  all 
the  diligence  which  human  sagacity  can  suggest."  N.  <&  C.  R.  R, 
Co.  V.  Daticl,  261. 

6  Same.  A  carrier  is  not  bound  to  provide  against  an  unprecedented 
emergency,  such  as  a  greater  flood  than  was  ever  known  befojQe  in 
that  locality,  unless  he  has  reason  to  suspect  that  such  emergency 
is  about  to  arise ;  then  he  is  bound,  in  taking  precautionary  meas- 
ures, by  the  rule  of  diligence  above  announced.  76.  N.  &  C,  R» 
R.  Co.  V.  Kiiig,  269. 

7.  Ooods  shipped  at  oiimer's  risk.    A  common  carrier  is  not  released  from 

damages  occurring  through  his  own  negligence,  by  stipulating  that 
the  goods  are  shipped  at  the  "  owner's  risk."    At  most  this  would 
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only  protect  him  against  loss  occarring  from  the  ordinaty  and  known 
risks  of  transportation.    N.  &  C  AlL  Co.  v.  Jacktnn,  271. 

8.  Loss  occurring  through  delay  in  transportation,  A  common  carrier  who 
has  been  gailtj  of  no  negligence,  is  not  liable  for  delay  in  the  trans- 
portation of  goods  oceaHioned  by  an  accident  not  ineritablC}  if  the 
goods  are  finally  safely  deliyered.    lb. 

CONFEDKKATE  MONEY. 

Authority  to  pay  in  presumed  under  certain  circumstances.    Keliejf 
V.  Story,  202. 

See  Notes  and  Buja 

See  Bank  of  Tennessee  ;  Bm^  and  NorrsB^  4 ;  Payment. 

CONSTABLE. 

Failure  to  return  execution.  Measure  of  dama,ges.  In  an  action  against  a 
constable  for  failing  to  return  an  execution,  the  measure  of  dam- 
agep  is  t  le  amount  of  the  judgment.  It  is  not  competent  for  the 
officer  to  show  that  when  he  reoeiyed  the  execution  the  debtor  was 
insolvent.    Powler  y.  McDanielf  529. 

CONSTITUTION  CTTED. 

Article  1,  Sec.  20.  Obligation  of  contracts 95 

"      l,Sec.    8.  Lawof  Land 189 

"      2,  Sec.    1.  Former  Constitutions 81,82 

"    11,  Sec.    8.  Special  I^egislation 189 

CONSTITUTIONAL  LAW. 

# 

1.  Bills  of  Ci'edU.    Bills  of  credit,  within  the  meaning  of  the  Constita- 

tion  of  the  United  States,  are  bills  emitted  exclusively  on  the  faith 
of  a  State,  and  do  not  comprise  bills  for  the  redemption  of  which 
a  specific  fund  is  pledged.     W.  &  A  R.  R.  Co.  v.  Ihyloi-,  408. 

2.  Law  of  the  Land.    It  is  settled  by  a  long  train  of  decisions  that  "  the 

law  of  the  land"  is  a  general  and  public  law  equally  binding  upon 
every  member  of  the  community.    State  v.  BumeU,  186. 

8*  LegidaJiure.  Remedy.  The  Legislature  has  complete  control  over  the 
form  of  the  remedy  and  mode  of  proceeding,  but  can  in  no  case, 
directly,  nor  indirectly  if  such  be  the  purpose  of  the  enactmeat, 
render  the  remedy  essentially  less  eflective  for  the  enforcement  of 
the  obligation  than  when  the  contract  was  made.    WebsUr  v.  Rok^  9S. 

4.  Same.  The  Act  of  January  6,  1861,  providing  for  a  stay  of  execu- 
tion on  all  judgments  and  decrees  in  courts  of  record  and  before 
justices  of  the  peace  impairs  the  obligation  of  contracts  entered 
into  before  its  enactment,  and  is  unconstitutional  and  void.    /6. 
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5.  ObtiyaUon  <f  eoiriraefe.    The  obligation  of  ft  contract  is  two-fold :    1. 

Moral.  2.  Legal.  It  is  only  the  latter  with  which  legislatures  and 
oourts  have  to  deal.  And  it  is  the  legiU  compulsion  or  obligement 
which  enters  into  a  contract  when  it  is  made  and  forms  a  part  of 
it  that  constitutes  the  obligation  protected  by  the  Constitution ;  and 
as  essential  to  this  protection,  the  Constitution  intends  that  the  legal 
means  of  enforcing  contracts  shall  not  be  impaired,  weakened,  or 
rendered  less  efTecdve.    lb. 

6.  SuUuU  of  lAmitatiom.    After  the  bar  of  the  statute  of  limitations  has 

become  complete,  the  right  to  relj  on  it  can  not  be  taken  away  by 
a  constitutional  convention.    Myiuutt  v.  HrM»,  320. 

7.  Ptartial  lawn.     Taking  property.    Sections  30, 31 ,  32, 33  and  34  of  the  Act 

of  Feb.  19,  1868,  are  unconstitutional  and  void.  1  Becauf-e  they 
undertake  to  suspend  a  general  law  for  the  benefit  of  individuals, 
and  are  therefore  obnoxious  to  s.  8  of  art.  11  of  the  Constitution. 
2.  Because  they  undertake  to  deprive  a  party  of  his  property  oth* 
erwise  than  *'  by  the  judgment  of  his  peers  or  the  law  of  the  land,'' 
and  are  therefore  obnoxious  to  s.  8  of  art.  1  of  the  Constitution. 
8UtU  V.  Bumdiy  186. 

8.  Seh^tUe  (f  the  OmetUuHon  of  1865.    Sepeal  </,  by  OontMuHon  cf  1870. 

EStd  of  repeal.  An  execution  against  principal  and  surety,  issued 
and  tested  under  the  act  of  May  6,  1861,  providing  for  two  terms 
of  the  Circuit  Court  instead  of  three,  was  levied  on  property  of  the 
principal  sufficient  to  satisfy  the  judgment.  Hdd^  the  judgment 
was  satisfied  and  the  surety  released.  Even  if  the  Schedule  of 
1865  rendered  null  an  execution  or  levy  thereon  issued  and  levied 
in  pursuance  of  the  act  of  1861,  which  is  not  conceded,  this  sched- 
ule was  Itself  abrogated  by  the  Conntitution  of  1870 ;  and  this 
"  removes  all  doubt  as  to  the  validity  of  the  execution  and  the  levy 
thereof,  and  of  the  satisfaction  of  the  judgment  as  to  the  surety." 
FuUer  v.  MeFarland,  79. 
See,  also.  Rice  v.  G'Ke^e,  638. 

CONTRACTS. 

See  CoMBTiTUTiONAL  Law,  5. 

CONVERSION. 

1.  Agent  obeying  illegal  order.    An  agent  of  a  railroad  company  refusing 

to  deliver  goods  to  a  consignee  under  an  illegal  order  of  the  super- 
intendent is  guilty  of  conversion.     Elmore  v.  Brooks^  45. 

2.  TUU  to  property  converted.    The  title  to  property  converted  does  not 

▼est  in  the  defendant  upon  the  mere  rendition  of  a  judgment  for 
the  value  and  before  its  satisfaction.     Turner  v.  Brock,  50. 

SeeTROYEB. 
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COPARCENERS. 

See  Tenants  tn  Commok. 

CORPORATION. 

1.  Agent  of.    How  appointed.    The  entry  upon  the  records  of  a  corpo- 

ration of  the  resolution  appointing  an  agent,  is  not  essential  to  the 
validity  of  the  appointment  unless  the  charter  or  bj-Iaws  abso- 
lutely require  such  entry  to  be  made.  The  authority  of  the  agent 
may  be  inferred  from  the  adoption  or  recognition  of  his  acts  by 
the  corporation  or  its  directors.     Smiley  v.  Mayors  604. 

2.  Change  of  name  pending  a  suit,     A   corporation    becoming  consoli- 

dated with  another  and  changing  its  name  pending  a  suit  against 
it,  is  not  BO  dissolved,  nor  its  original  liability  so  extinguished,  aa 
that  the  pending  suit  abates.  And  if  the  rule  were  different,  the 
question  could  not  be  raised  by  motion  in  arrest  of  judgment. 
E.  T.  <fc  Ga.  R,  R.  Co.  v.  Amjw,  607. 

3.  Same.     Estoppel.    And  in  such  case  if  the  original  corporation  wen 

to  prosecute  the  appeal  to  the  Supreme  Court  and  give  the  appeal 
bond  in  its  own  name^  it  would  be  thereby  estopped  to  deny  its 
existence.     Ih. 

4.  When  State  is  sole  oivner.    The  fact  that  a  State  is  the  sole  corporator, 

or  proprietor  of  a  corporation,  does  not  prevent  it  from  being  sued. 
W.  <&  A.  R.  R.  Co.  V.  Taylor,  408;  Hutekiwion  v.  W.  <fe  A.  R.  R,  Ob., 
634. 

5.  Ultra   Vires.      In   an  action  against  a  corporation  to  recover  dam- 

ages occasioned  by  the  negligence  of  its  employees,  it  is  no  de- 
fense to  show  that  the  act  from  which  the  injury  resulted  was  not 
authorized  by  the  charter,  if  the  corporation  in  any  clear  and  ex- 
plicit manner  recognized  the  act  as  done  in  its  business,  as  by 
employing  agents  to  superintend  it,  or  receiving  the  profits  arising 
from  it.     HuteMnam  v.  W.  &  A.  R.  R  Co.,  634. 

COSTS. 

1.  Witness.    I^irty.    A  party  to  a  suit  is  not  entitled  to  compensation 

for  his  attendance  as  a  witness.     Orubbs  v.  SimpwUf  92 

2.  Costs  in  Criminal  Cases  againA  a  Counby,     Certificate  of  District  Attamey 

and  Presiding  Judge.  If  the  District  Attorney  and  the  presiding 
Judge  can,  under  any  circumstances,  in  one  certificate  certify  to  the 
correctness  of  the  bills  of  costs  in  several  cases,  certainly  they  coold 
not  do  Fo  without  specifically  setting  forth  in  the  certificate  the 
names  of  the  cases  in  which  the  costs  are  oertifiedr  IVidbett  t. 
Hyde,  194. 
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1.  Juriadicticn,    Publie  roads.    The  Conntj  Court  has  no  power  to  assign 

the  inhabitants  of  an  incorporated  town  to  work  on  the  public 
roads  outflide  of  the  corporate  limits.    Ve  Taverth-Ur  v.  Hunt,  599. 

2.  Same.     Guardian.    County  Court  has  jurisdiction  to  remove  guar- 

dians. This  jurisdiction  is  exercised  upon  the  principles  governing 
courts  of  equity  in  similar  cases;  and  a  petition  in  the  name  of 
the  minor  by  a  nexl  friend  is  a  ])roper  proceeding  to  effect  the  re- 
moval of  the  guardian.     Ruohti  v.  Barker^  395. 

3.  S(vme.     A  testator  bv  his  will  directed  that  his  wife  should  be  allowed 

the  enjoyment  for  life  of  one-third  of  his  real  and  personal  estate, 
including  the  homestead,  *'  to  l)e  set  apart  and  allotted  to  her  by 
the  County  Court  of  McMinn  County  as  the  law  prescribes;"  his 
executor  to  make  application  for  such  allowance;  and  at  the  death 
of  his  wife,  said  one-third  to  be  equally  distributed  among  his  nine 
specified  legntees;  that  after  said  allotment,  the  rest  of  his  estate, 
after  the  payment  of  his  debts,  should  be  divided  among  his  said 
legatees.  The  allotment  to  the  widow  was  made  by  the  County 
Court.  A  sale  was  nece«*ary  for  a  distribution  among  the  legatees, 
and  all  of  the  adults  united  in  a  {letition  for  sale  for  partition,  the 
minor  legatees  being  made  defendants.  Held.  The  (Jourt  had 
jurisdiction  to  sell  the  perscmalty  and  probably  also  the  land  un- 
der* Cmle,  Hfl.  2246,  3262,  3263.     Qwener  v.  Tre^r,  ()0. 

4.  S(de.     Where  petitioners  purchase  at  their  own  sale,  they  are  estop- 

ped to  deny  its  regularity,  and  no  confirmation  is  necessary.     Jb. 

6.  Practice.  The  failure  of  the  husband  of  a  legatee  to  join  his  wife  in 
the  petitirm  for  sale  of  the  personalty  for  distribution,  is  matter  of 
form,  and  is  cured  if  the  husband  should  become  a  purchaser  at  the 
sale.     Ih. 

See  Ctuardian  and  Ward. 

COVENANT  REAL. 

EoMmeiU.  JuriiuUHion  of  courts  of  equity  to  restrain  by  injunction  the 
eommimfm  of  ajtuisance.  A,  the  owner  of  a  large  town  lot,  sold  and 
conveyed  a  part  thereof  to  B,  and  covenanteti  that  he  would  leave 
an  adjoining  strip,  ten  feet  in  width, ''  open  forever  for  the  public 
convenience  and  the  use  of  the  adjoining  lots."  Held,  the  covenant 
is  a  covenant  real  running  with  the  land,  and  is  equivalent  to  a 
direct  grant  of  an  easement.     Rrev  v.  Van  Demon,  433. 

DAMAGES. 

1.  Breach  of  contract  to  fell  chattds.  Measure  of  damages.  Bsold  to  H  and 
M  the  crop  of  com  growing  on  his  farm  at  a  specified  price  per 
bushel,  one  half  of  the  price  to  be  paid  by  the  Ist  of  October,  and 
the  vendees  to  begin  to  gather  the  com  by  the  1st  of  November. 
R  sold  the  com  to  third  persons.    The  measure  of  damages  is  the 
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difierence  between  the  contract  price  and  the  market  ralue  on 
the  premiges  at  the  time  when  the  com  could  have  been  gathered 
with  ordinary  diligence.     Harris  v.  RodgerSj  627. 

2.  When  evidence  i»  conjlicting.    Special  instnictioiu.     When  the  evidence 

as  to  the  value  of  the  property  alleged  to  have  been  taken  i»  con- 
flicting, it  is  error  to  leave  the  jury  without  special  instructiona  as 
to  the  rules  of  law  applicable  in  such  cases,  to  agree,  without  regard 
to  the  evidence,  upon  any  amount  of  damages  not  exceeding  that 
claimed.     McQhee  v.  Smithf  315. 

3.  Same.  Although  the  jury  are  the  exclusive  judges  of  the  amount  of 

damages,  yet  in  ascertaining  thb  they  are  bound  to  be  governed  by 
the  evidence.  It  is  error,  therefore  to  instruct  the  jury,  without 
more,  that  ''they  are  the  exclusive  judges  of  the  amount  of  dam- 
ages, and  might  allow  any  sum  they  might  agree  upon,  not  exceed- 
ing the  amount  claimed  in  the  declaration."     Girdner  v.  Tayhr,  244. 

4.  Libel.    The  amount  of  damages  assessed  should  depend  upon  the  de- 

gree of  moral  turpitude,  or  atrocity,  of  the  defendant's  conduct,  as 
shown  by  the  attendant  circumstances.    Saunders  v.  Barter,  369. 

5.  Malicious  prosecution.     Vindietiw  damages.    In  an  action  for  malicious 

prosecution  it  is  error  to  charge  the  jury :  "  You  may  give  what  is 
called  vindictive  damages,  that  is,  such  damages  as  will  satisfy  the 
highly  excited  feelings  of  the  party  injuied."    Jones  v.  Turpin,  181. 

6.  Recoupment.    In  an  action  by  an  employee  against  his  employer  for 

wages  due,  the  latter  can  not  recoup  unliquidated  damages  arising 
from  an  act  of  the  employee  outside  of  the  line  of  his  duty.  N.  & 
C.  R.  R.  (Jo.  V.  Chumley,  326. 

7.  PersoTuil  injuries  resulling  in  death.    In  these  cases  damages  are  to  be 

allowed  not  only  for  the  pain  and  sufiering  of  the  deceased,  but  also 
for  the  loss  and  deprivation  occasioned  to  the  wife  and  children. 
N.  &  a  R.  R.  Ck).  V.  SmUh,  174. 

8.  Same.    Measure  of  damages.    As  to  the  measure  of  damages,  compen- 

sation is  the  rule,  where  from  the  nature  of  the  case  it  can  be  ap- 
plied, lb. 

9.  Same.    Damages  ei^ineing  pnmon  or  pr^udiee.    But  where  in  such  case 

the  jury  disregarded  the  charge  and  found  for  the  defendant  in 
error,  and  assessed  damages  at  $10,000,  although  the  deceased  had 
been  guilty  of  very  gross  negligence,  the  judgment  was  reversed,  the 
verdict  indicating  passion  or  prejudice.    lb. 

10.  Officer  failing  to  return  execution.  Measmre  cf  damages.  In  a  suit  against 
an  oflicer  for  failing  to  return  an  execution,  the  measure  of  dam- 
ages is  the  amount  of  the  judgment.    Fowfer  v.  MeDaniel,  529. 
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DEED. 

1.  Dwd  abmdute.     Wkm  eontirued  a  mortgage.    A  deed  absolute  on  its 

face  will  be  constrned  a  mortgage  only  on  tlie  modt  cogent  proof. 
Haynea  v.  /SWonn,  560. 

2.  Words  of  inhentcmce.     Quit  claim,    A  qait  claim  deed  made  in  1836, 

containing  no  words  of  inheritance,  conveyed  only  a  life  estate. 
McKwney  ▼.  Staeh,  284. 

DEPOSITION. 

1.  Deposition  taken  under  Code  s.  3836.     A  witness  whose  deposition  has 

been  taken  under  a.  3836  of  the  Code,  may  be  forced  by  the  oppo- 
site party  to  attend  on  the  trial,  and  may  be  cross-examined  as  the 
witness  of  the  party  who  took   his  deposition.     Street/  v.  Rogers^  117. 

2.  Los(  deposition.     How  supplied  in  Supreme  Court.     Mynatt  v.  Hvhbs^  320. 

DEVASTAVIT. 

See  Admikisttrator,  2 

DOWER. 

Land  held  by  husband  as  naked  trustee  not  gubject  to  doioer.  A  widow  is  not 
entitled  to  dower  in  land  levied  on  and  sold  under  execution  against 
her  husband  more  than  two  years  before  his  death,  although  he 
died  vested  with  the  legal  title,  the  sheriff  having  failed  to  make  a 
deed  to  the  purchaser.     Row  v.  i2oK,  533. 

DURESS. 

See  Administrator,  1. 

EASEMENT 

See  Ck>VENANT  Real;  Equity,  2. 

EJECTMENT. 

1.  Evidence.    A  sued  B  in  ejectment,  and  added  a  count  with  C,  through 

whom  A  claimed,  as  co-plaintiff.  B  offered  to  prove  declarations 
made  by  0  after  he  had  parted  with  his  entire  interest.  Held,  not 
admissible.    Boshear  v.  Lay  168. 

2.  What  a  sufficient  description  of  the  land  sued  for.    Land  is  described  with 

convenient  certainty  which  is  represented  as  lying  in  the  tenth  civil 
district  of  C  county,  Tennessee,  bounded  on  the  north  by  the  lands 
of  A,  on  the  east  by  those  of  B,  on  the  west  by  those  of  D,  and  the 
south  by  the  meanders  of  Clinch  River.    Smith  v.  C%xr,  462. 

8.  Title  cf  d^endant.  The  declaration  need  not  set  forth  the  title  or 
claim  under  which  the  defendant  entered  upon  the  land  or  holds 
possession  of  it.    lb. 
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4.  Mcarked  trees — M  line.  Where  marked  trees  are  called  for  in  an  old 
line,  and  the  trees  stand  short  of  the  line  called  for,  and  the  next 
call  is  thence  with  the  old  line,  the  line  called  for  is  the  terminus 
and  not  the  trees.    James  v.  Brooks,  150. 

6.  .Brfate  clcnmed.  The  declaration  averred  that  the  plaintiff*  "was  pos- 
sessed claiming  in  fee.'*  Heldy  the  estate  claimed  sufficiently  set 
forth.     Smith  v.  Cox,  462. 

6.  Sheriff  if  deed.  AUaehnuml.  An  attachment  sued  out  againnt  A  as  an 
absconding  debtor  was  levied  oh  land  alleged  to  belong  to  him,  but 
not  in  his  possession  at  the  time  of  the  levy.  The  land  was  sold  to 
satisfy  the  judgment  .and  the  purchaser  brought  ejectment  against 
B,  M«i  in  possession,  holding  under  A.  The  plaintiff  rested  his 
case  on  the  sheriffs  deed.  Held,  not  sufficient.  Plaintiff  was  bound 
to  deraign  a  perfect  title.     Yoe  v.  Dyer,  16. 

EQUITY. 

1.  Jurisdiction,     Bill  to  present  lien  of  AtioGhment.    The  court  lins  juris- 

diction upon  bill  properly  filed  to  preserve  an  inchoate  lien  aiiainst 
an  accident  occuring  without  negligence  or  misconduct  of  the  party. 
AUey  V.  Carrol^  221. 

2.  Jurijvlirtivn  of  Courts  of  E([iiity  to  retttmin  by  injunction  the  ctnmnimon  of 

a  nwMOHw.  A,  the  owner  of  a  large  town  lot,  sold  and  conveyed  a 
part  thereof  to  B.,  and  covenarted  that  he  would  leave  an  adjoin- 
ing atrip,  ton  feet  in  width,  "  open  forever  for  the  public  convenience 
and  the  use  of  the  adjoining  lots." 
Held,  1.  The  covenant  is  a  covenant  real  running  with  the  land,  and  is 
equivalent  to  a  direct  grant  of  an  easement. 

2.  B  is  entitled  to  the  unobstructed  use  of  the  entire  pasRway.  and  may 

properly  invoke  the  aid  of  a  court  of  equity  to  restrain  by  injunc- 
tion an  adjoining  owner  from  erecting  a  balcony  over  said  passway, 
and  a  stairway  to  connect  with  the  balcony,  whereby  said  passway 
would  be  obstructed.  The  court  would  exercise  the  jurisdiction 
regardless  of  the  question  whether  such  obstruction  would  be  a  pub- 
lic or  a  private  nuisance.     Brew  v.  Van  Deman,  433. 

3.  Juriadiction.     Parties  in  pari  delicto,     A  court  of  equity  will  not  enter- 

tain a  bill  filed  to  hold  an  agent  responsible  for  the  value  of  a  bond 
placed  in  his  hands  for  collection,  which  at  that  time  was  known  by 
both  parties  to  have  been  stolen,  although  the  principal  may  have 
originally  received  it  in  good  faith.    Kv'k  v.  Morrow,  445. 

4.  Fraud,  operative.    Equity  relieves  only  against  fraud  which  is  opera- 

tive.    Waierbury  v.  Netheriand,  512. 

h*  Sale,  Inadequacy  of  prios  The  inadequacy  of  price  necessary  to  move 
the  conscience  of  a  court  of  equity  must  be  manifest  and  gross  and 
sufficient  to  raise  a  presumption  of  fraud.     Haynes  v.  Swomny  560. 
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6.  Laihu,    Eq^uitj  wUl  deny  its  aid  even  when  the  right  to  relief  is 

otherwise  clear,  where  the  complainant  delays  for  an  unreasonable 
time  to  invoke  its  assistance,  ex.  ^.,  twelve  years.    lb, 

7.  TSik,    Evidence  of.    Record  imd  parol.    A  title  resting  on  an  adjudica- 

tion of  a  court  of  record  can  not  be  set  aside  on  the  evidence  of 
witnesses  as  to  the  impression  made  on  their  minds  hy  transactions 
occurring  more  than  seventeen  years  before — especially  where  such 
imprecssions  were  produced  mainly  by  the  conduct  and  ex  parte 
declarations  of  the  adverse  claimant.     lb. 

8.  Trust  Deed.    Foredoeare.     Equity  of  Redemption*     A  trust  deed  pro- 

vided that  the  trustee  should  sell  for  cash;  a  bill  to  foreclose  was 
filed  bv  a  beneficiarv.  Hdd,  the  court  mav  order  a  sale  on  time 
free  from  the  equity  of  redemption.     Mitchell  v.  McKxrvney^  83. 

9.  The  trust  deed  made  by  the  Virginia  and  Tennessee  Railroad  Com- 

pany, construed  and  held  valid.     Clay  v,  E.  T.&  Va.  R.  R.  Co.j  421. 

EQUITY  OF  REDEMPTION. 

1.  Redemption  of  land  sold  at  execution  sale.    Right  of  execution  debtor  to  re- 

quire account  of  rents.  The  right  to  require  of  a  purchaser  at  execu- 
tion sale,  who  takes  possession  of  the  land,  an  account  of  the  rents 
received,  is  confined  to  the  original  debtor  and  does  not  extend  to 
his  heirs.     Mabry  v.  ChwchweUy  417. 

2.  Savne.    Same.     The  original  debtor  can   only  avail  himself  of   this 

ri^ht  by  making  a  tender  to  the  purchaser  of  the  amount  of  the 
purchase  money  and  interest  within  the  two  years  allowed  for 
redemption.     lb. 

3.  Same.     Same.    This  rule  is  not  affected  by  the  fact  that  the  annual 

rental  value  of  the  property  may  be  greater  than  the  amount  of  the 
purchase  money.     lb. 

See  Equity,  8. 

ERROR. 

See  Supreme  Coubt. 

ERROR  CORAM  NOBIS. 

Affidatnt  made  by  agent.  An  affidavit  to  the  truth  of  a  petition  for  a 
writ  of  error  coram  nobis  and  wpersedeas,  made  by  an  agent,  is  a  nul- 
lity unless  it  appears  in  the  petition  or  affidavit  that  the  facts  lie 
peculiarly  within  the  knowledge  of  said  agent,  or  other  good  cause 
be  shown  for  the  employment  of  an  agent.'   Reid  v.  Hoffman,  440. 

ESTOPPEL. 

1.  Change  of  name  pendente  lite.    When  a  corporation  becomes  consoli- 
dated with  another  and  changes  its  name  pending  a  suit,  if  the 
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original  corporation  were  to  prosecute  the  appeal  to  the  Supreme 
Court)  and  give  the  appeal  bond  in  itaown  name,  it  would  be  thereby 
estopped  to  deny  its  existence.     E.  T.  &  Ga.  R.  R,  Co.  y.  Efxm»,  607. 

2.  Legal  tide  in  trustee.  SuU  by  eegiwU  que  truei.  A  A  B,  partners,  agreed 
to  sell  a  horse  to  each  of  four  several  parties.  A  caused  C  to  draw 
up  a  receipt  for  the  horses,  which  wa8  signed  by  the  purchasers,  but 
by  neither  A  nor  B,  reciting  that  the  purchasers  had  severally  re- 
ceived from  C  the  horse  respectively  contracted  for;  that  they  were 
jointly  responsible  for  the  payment  to  C  of  the  prices  specified,  and 
for  the  forthcoming  of  the  horses  on  failure  of  payment,  and  when 
the  whole  wa^  paid  C  was  to  make  to  each  man  a  good  title  to  his 
horse,  the  title  to  all  to  remain  in  C  '^  until  the  last  dollar  is  paid/ 
Held,  A  &  B  were  estopped  to  deny  that  the  legal  title  was  in  C. 
Rwe  v.  0*air,  28. 

8.  Waiver.  Defendants  pleaded  that  the  plaintiffs  had  agreed  to  receive 
forty  per  cent,  of  their  claim  in  full  satisfaction  thereof,  provided 
all  the  other  creditors  would  do  the  same,  and  that  all  of  the  other 
creditors  had  done  so.  Heldy  the  jury  were  properly  instructed  that 
the  plaintiffs  would  not  be  estopped  by  said  as^reement  from  de- 
manding the  whole  of  their  claim,  unless  the  defendant8  showed 
that  all  the  other  creditors  had  in  fact  accepted;  but  they  should 
have  been  further  instructed  that  the  plaintiffs  might  waive  a  stip- 
ulation intended  for  their  benefit,  and  that  the  receipt  of  payment 
according  to  the  terms  of  the  agreement  would  be  such  waiver. 
Bintienger  v.  Guiteman,  277. 

4,  Same.  A  bill  filed  to  set  aside  a  judgment  at  law,  alleged  facts  to 
show  that  complainant  had  a  meritorious  defense,  and  had,  without 
fault  on  his  part,  been  prevented  by  circumstances  from  making  it; 
but  it  showed  that  said  judgment  had,  ujmn  writ  of  err*)r,  been  af- 
firmed by  the  Supreme  Court,  and  that  other  judicial  pnxjeedings 
had  been  had  in  the  premises,  all  of  which  taken  together  consti- 
tuted a  clear  estoppel  against  an  inquiry  into  the  merits.  Defend- 
ant answered  the  bill,  taking  iasue  both  upon  the  allegations  tend- 
ing to  show  freedom  fn)m  laches  and  also  those  attacking  the  jus- 
tice of  ihe  original  judgment.  Hel<lj  the  defendant  by  his  answer 
waived  the  right  to  rely  upon  the  estoppel.     Burem  v.  FoKter,  333. 

EXECUTION. 

Fbilure  to  return  execution.     Measure  of  damages.     In  an  action  against 
a  constable  for  failing  to  return  an  execution,  the  plaintiff  conclu- 
I  sively  makes  out  his  case  by  showing  the  reception  of  the  execu- 

tion and  the  failure  to  return  it.  The  measure  of  damages  ia  the 
amount  of  the  judgment  Tt  is  not  competent  for  the  ofiScer  to  show 
that  when  he  received  the  execution  the  debtor  was  insolvent. 
Fowlgr  V.  MeDanid,  529. 
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EXECUTOR 


When  he  takes  hj  implication  power  to  sell  real  estate.     Queener  v. 
Trew,  60. 

See  Administrator. 

EXEMPTION  LAW. 
See  Trover. 

EVIDENCE. 

1.  Attorney  arid  client.     Burden  of  yroi^.     Fees.     In  a  conteflt  between  at- 

torney and  client  with  regard  to  fees,  the  onus  is  on  the  attorney  to 
Rhow  that  the  contract  was  free  from  all  fraud,  undue  influence, 
and  exorbitancy  of  demand.     McMahan  v.  Smithy  167. 

2.  Certioniri.     On  the  hearing  of  a  motion  to  dismiHK  a  petition  for  writs 

of  certiorari  and  nipersedeaSf  the  papers  of  tlie  justice  may  be  read 
to  negative  the  allegations  of  the  petition.     McCorkle  v.  Brooks,  601. 

3.  Charge  as  to  freight  of  evidence.     The  Judge  can  not  instruct  the  jury 

what  weight  is  to  be  given  to  the  evidence.     James  v.  Brooks,  160. 

4.  ColkUeral  Agteeinent.     Parol protjf  of.     It  is  competent  to  show  by  parol 

that  at  the  time  a  pmmissory  note  wa.s  made  it  wn«  agreed  that  it 
should  be  held  for  nothing  on  the  happening  of  a  specified  condi- 
tion.    BisKnger  v.  Guilemanf  277. 

5.  Co-conspirators.      Sta/ement»  of.      It  is  error  to  admit  as  evidence  tlie 

statements  of  co-conspirators  made  after  the  termination  of  the 
criminal  enterprise.     iSu-eat  v.  Bogers,  117. 

6.  Ejectment.    A  sued  B  in  ejectment,  and  added  a  count  with  C,  through 

whom  A  claimed,  as  co-plaintiff.  B  offered  to  prove  declarations 
made  by  C  after  he  had  parted  with  his  entire  interest.  Held,  not 
admissible.    Boshear  v.  Lay,  163. 

7.  Grand  Juror.     Oath  of  neerecy.    The  obligation  of  seci'ecy  resting  on  a 

grand  juror  is  only  temporary,  and  if,  after  the  objects  intended  to 
be  accomplished  by  it  are  effected,  it  shall  become  necessary  to  the 
attainment  of  justice  and  the  vindication  of  truth  that  the  con- 
duct and  testimony  of  prosecutors  and  witnesses  should  be  inquired 
into  before  a  judicial  tribunal  the  obligation  would  be  no  longer  in 
force.    Jones  v.  TSirpin^  181. 

8.  Huaband  and  Wife.    Husband  and  wife  are  not  competent  witnesses 

for  or  against  each  other  under  the  acts  of  the  Legislature  of  Man-h 
13,  1868,  and  February  24,  1870.     Goodwin  v.  Nicklin,  256. 

9.  Justification.    Evidence  of.    Evidence  of  justification   under  plea   of 

*^  not  guilty,"  is  not  admissible  in  an  action  of  trespass  de  bents  aspor- 
talis.    Peek  v.  0(W,  108. 
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10.  InaanUy.  The  fact  of  insanity  having  been  judicially  ascertained, 
the  law  presumes  its  continuance  until  a  restoration  to  sanity  or  a 
lucid  interval  is  established. 

And,  per  Nicholson,  C.  J.,  the  discharge  of  the  patient  from  the 
Lunatic  A&ylum  because  the  officers  adjudged  him  restored,  would 
be  at  least  prima  facie  evidence  of  such  restoration.  Hc^fneti  v. 
S^cann,  560. 

11.  UbeJ.    A  plaintiff  in  an  action  for  libel  can  not  adduce  in  evidence 

for  any  purpose  a  publication  of  the  defendant  made  subsequently 
to  that  Hued  on,  unless  it  be  an  explanation,  or  confession,  or  an 
express  admission  of  the  malicious  intent,  of  the  latter.  Saunders 
V.  Barfe)^,  369. 

12.  Obstruction,     Expeiis.    The  word  obstruction,  as  used  by  railroad  men, 

is  not  such  a  term  of  art  as  to  require  explanation  by  an  expert. 
.V.  <t-  a  R  R.  Co,  V.  Carrol,  347. 

13.  Proven  accounts.    In  suits  on  proven  accounts  from  anotlier  State  or 

county,  neither  parly  is  a  competent  witness.  Wilkkom  v.  GUleapitj 
329. 

14.  Partnent.     Declarations  after  dissolution.     Declarations  of  a  partner  made 

after  the  dissolution  of  the  partnership  are  not  admissible  in  evi- 
dence to  charge  his  former  partner.     Cnimless  v.  Sturgess,  190. 

15.  Replevin,     Title  to  land  incidentally  involved.    In  an   action  of  replevin 

for  rails  cut  on  wild  lands,  it  is  relevant  to  prove  the  title  for  the 
purpose  of  showing  who  has  the  right  to  the  possession  of  the  rails, 
and  in  such  case  the  best  evidence  should  be  required.  It  is  there* 
fore  error  to  exclude  the  title  papers,  or  without  an  explanation  of 
their  absence  to  permit  ownership  to  be  shown  by  parol  proof  of  a 
title  bond.     HaH  v.  Vinsant^  616. 

16.  Title,    Etndence  cj.     Record  and  paroL    A  title  resting  on  an  adjudica- 

tion of  a  court  of  record  can  not  be  set  aside  on  the  evidence  of 
witnesses  as  to  the  impression  made  on  their  minds  by  transactions 
occurring  more  than  seventeen  years  before — especially  where  such 
impressions  were  produced  mainly  by  the  conduct  and  ex  part^ 
declarations  of  the  adverse  claimant.    Haiynea  v.  Swannif  560. 

See  Chancery  Pleadino,  2. 

FALSE  IMPRISONMENT. 

Evidence.  Where  several  persons  are  charged,  in  an  action  for  false  im- 
prisonment, with  having  aided  and  abetted  in  making  an  unlawful 
arrest,  it  is  error  to  exclude  from  the  jury  evidence  tending  to  show 
the  purpose  with  which  the  defendant  went  to  the  place  where  the 
arrest  was  made.     Girdner  v.  Taylor^  244. 
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FEAUD8.    STATUTE  OF. 


1.  Ihrol  Contrad  for  Sate  cf  Lcmd.  Oompentation  to  vendee  for  wipnnemenb. 
A  parol  contract  for  the  Bale  of  land  is  not  void,  but  is  voidable  at 
the  election  of  either  party,  and  upon  the  reaciesion  thereof  the 
vendee  is  entitled  to  compensation  for  permanent  improvements, 
upon  the  ground  of  the  subsistence  of  a  valid  contract  when  they 
were  made.     Maxxm  v.  8w<m,  450. 

FORCIBLE  ENTRY  AND  DETAINER 

1.  Petition  for  Certiorari.     Under  the  Act  of  February  9,  1870,  c.  64,  pe- 

titions for  certiorari  in  cases  of  forcible  entry  and  detainer  need  not 
contain  any  reason  for  a  failure  to  appeal.     Elliott  v.  Lawlesfty  123. 

2.  The  action  of  forcible  entry  and  detainer  is  a  mere  possessory  action, 

can  not  be  subetitated  for  ejectment  to  try  titles,  and  roust  be  in  the 
name  of  the  tenant  if  he  is  wrongfully  ousted  of  his  possession,  and 
not  in  the  name  of  the  landlord.     lb, 

3.  The  tenant  can  not  by  agreement  and  without  the  consent  of  his 
landlord  change  or  limit  the  nature  or  extent  of  the  possession  de- 
livered to  him.    76.  * 

4.  A  tenant  going  into  possession  under  A,  can  not  afterwards,  and  with- 

out A's  consent,  attorn  to  B  so  as  to  empower  B  to  maintain  an  ac- 
tion of  forcible  entry  and  detainer.    lb, 

5.  Force,    To  make  out  a  case  of  forcible  entry  and  unlawful  detainer 

it  is  not  necessary  to  prove  the  use  of  actual  force.  The  law  im- 
plies foree  in  every  unauthorized  entry  or  obstruction  of  possession. 

GARNISHMENT. 

See  Practice  at  Law.    Kaylor  v.  Brurmnckf  235. 

GUARDIAN  AND  WARD.  * 

1.  Bower  of  CoumJty  Covrt  to  remove  guardian.  Under  the  Code,  s.  2521, 
the  County  Court  has  the  power  to  remove  a  guardian  "  when  he 
neglects  to  educate  or  maintain  his  ward  according  to  his  degree 
and  circumstances.''  Tlie  words  "  to  educate,"  as  here  used,  com- 
prise the  whole  course  of  instruction,  intellectual,  moral  and  physi- 
cal ;  and,  therefore,  when  the  guardian's  habits,  principles  or  domes- 
tic associations  are  such  as  tend  to  the  corruption  and  contamina- 
tion of  his  ward,  the  County  Court  has  the  power  to  remove  him« 
Ruoh9  V.  Backer,  395. 

2:^  Quardian'  mtUement,  JuriMidion  of  County  Court.  The  County  Court 
is  vested  with  original  jurisdiction  concurrent  with  the  Chancery 
Court  of  the  accounts  of  guardians.  Settlements  made  in  that  court 
are  not  idle  ceremonies,  but  are  to  be  held  as  prima  facie  correct,  and 
should  not  be  disturbed  except  upon  clear  and  satisfactory  evidence. 
Maikek  V.  Rice,  33. 
43 
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GUARDIAN  AND  WABD— Om^iiiiMi 

8.  Oompemation,  The  oompensatioii  of  gnardiaiiB  ib  not  limited  hj  tke 
act  of  February  14,  I860,  o.  34,  but  is  left  to  the  diBcretion  of  the 
County  Court — ^the  amount  to  be  determined  by  the  factf*  of  each 
case ;  and  in  the  absence  of  all  fraud,  it  ia  doubtful  whether  this 
difvretion  can  be  controlled  by  the  Chancery  Court  Under  special 
circumstances  over  14  per  cent  was  allowed  by  the  court.    Ib, 

4.  It  seems  that  allowances  to  the  guardian  should  be  made  annually. 

Ib. 

5.  Ovardian  boruL  Release  of  surety.  The  surety  on  a  guardian's  bond 
is  not  exonerated  from  liability  unless  the  record  of  the  County 
Court  shows  that  the  application  by  the  surety  to  be  released  was 
made  in  one  of  the  two  modes  designated  by  the  statute,  and  that  a 
new  bond,  with  satisfactory  security  had  been  executed  and  ac- 
cepted.   Johnton  V.  Johntonf  240. 

6.  Guardian  may  toaive  procen.  A  regular  guardian  may  defend  for  his 
wards,  and  may  waive  the  service  of  process  upon  them.  Maeaim  v. 
Swanif  450. 

7.  Oompaund  inkreti.    A  guardian  not  chaiged  compound  interest,  al- 

though the  fund  had  been  appropriated  to  her  own  use,  no  inten- 
tion to  commit  a  fraud  appearing.    Johnmm  v.  Joknaon,  240. 

# 

8.  It  is  perhaps  the  meaning  of  the  statute  (Code,  s.  2514),  that  the 

guardian  may,  when  the  ward  attains  his  majority,  assign  to  him 
bonds,  properly  taken,  for  money  loaned,  in  extinguishment  of  hia* 
liability.     At  all  events,  the  guardian  should  be  allowed  a  reason- 
able time  to  make  collections.     MaUock  v.  Bice,  33. 

HUSBAND  AND  WIFE. 

Not  witnesses  for  each  other.  Husband  and  wife  are  not  competent  wit- 
nesses for  or  against  each  other  under  the  acts  of  the  I^egislature  of 
March  13,  1868,  and  February  24,  1870.     Ooodvin  v.  A7dt/m,  256. 

INEANITY. 

The  fact  of  insanity  having  been  judicially  ascertained,  the  law  pre- 
sumes its  continuance  until  a  restoration  to  sanity  or  a  lucid  inter- 
val is  established. 

And,  per  Nichokson,  C.  J.,  the  discharge  of  the  patient  from  the  Lu- 
natic Asylum  because  the  officers  adjudged  him  restored,  would  be 
at  least  prima  facie  evidence  of  such  restoration.  Haynes  v.  Swanmf 
560. 

INSOLVENT  ESTATES. 

1.  Suggestion  of  insolvency^  effect  cf.  The  suggestion  of  the  insolvency  of 
an  estate  operates  as  an  injunction  against  bringing  any  snitn  against 
the  personal  representative,  and  precludes  any  creditor  from  thete- 
after  acquiring  or  perfecting  a  specific  lien.  Hffnderwn  v.  MtOkae^  55i. 
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2.  Montgage,    A  mortgagee  wfaoee  deed  has  not  been  registered,  or  hae 

been  regi8tere<}  on  a  defective  probate,  has  no  priority  over  any 
other  creditor.    Ih. 

3.  Practice.    Where  the  personal  representative  in  his  bill  sets  out  the 

debts  of  the  estate  and  takes  the  bill  for  confessed,  the  debts  are 
thereby  sufficiently  authenticated,  and  creditors  stand  as  judgment 
creditors.    lb. 

4.  Statute  of  limitations.    A  defendant  to  a  bill  filed  by  an  administra- 

tor to  settle  an  insolvent  estate,  answered  that  on  a  day  named 
there  had  been  a  final  settlement  of  all  accounts  between  himself 
and  the  decedent.  Afterwards,  and  more  than  two  years  and  six 
months  from  the  date  at  which  the  statute  began  to  run  in  favor 
of  the  administrator,  the  defendant,  by  permission  of  the  court, 
amended  his  answer,  claiming  that  large  amounts  were  due  him 
as  of  a  date  prior  to  said  settlement.  Hddj  the  amendment  did 
not  relate  to  the  filing  of  the  original  answer,  and  the  claims  were 
barred.    MiUer  v.  TayloTf  465. 

INTEREST.    ^ 

1.  Interest  on  the  value  of  the  property  replevied.    If  the  property  should  be 

restored  to  the  defendant,  he  would  be  entitled  to  the  damages  as- 
sessed, but  not  to  interest  upon  the  assessed  value  of  the  property. 
Smith  V.  Rohy,  546. 

2.  Cfuardian.     Compound  Interest.     A  guardian  was  not  charged   com* 

pound  interest,  although  the  fund  had  been  appropriated  to  her 
ovm  use,  no  intention  to  commit  a  fraud  appearing. 

3.  Usury,     Coin  and  currency.    The  court  can  not  judicially  know  tlie 

value  of  the  paper  currency  of  the  United  States,  commonly  called 
"  greenbacks,"  as  compared  with  coin.  An  agreement  to  lend  coin 
to  be  refunded  in  kind,  or  if  in  "greenbacks,"  then  at  the  rate  of 
Si  .50  in  currency  for  $1  in  coin,  is  prima  fade  a  legal  and  not  a 
usurious  contract.     Fmley  v.  MeGormicky  392. 

JUDICTAL  CJOGNIZANCR 

1.  Lines  of  the  army  during  the  war.    The  court  will  not  take  judicial 

cognizance  of  the  position  of  the  lines  of  armies  in  the  field  at  any 
particular  period  of  the  war.     Kelley  v.  Story,  202. 

2.  Coin  and  currency.    The  court  can  not  judicially  know  the  value  of 

the  paper  currency  of  the  United  States,  commonly  called  "  green- 
backs," as  compared  with  coin.  An  agreement  to  lend  ooin  to  be 
refunded  in  kind,  or  if  in  "greenbacks,"  then  at  the  rate  of  $1.50 
in  currency  for  $1  in  ooin,  is  prima  fade  a  legal  and  not  a  usurious 
contract.    Finley  v.  MeGormicky  392. 
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JUROR 


1.  Mweonduct  (^.    After  the  evidence  was  closed  and  before  the  Terdict 

waA  returned,  the  plaintiff  upon  two  fleveral  oocaaiona  took  two  of 
the  jurore  into  a  saloon  and  "  treated  them."  There  was  a  verdict 
for  the  plaintiff.  Heldf  a  new  trial  must  be  granted.  AfynaU  v. 
Hubbs,  320. 

2.  Church  Members.     In  actionH  between  the  trustees  of  different  relig- 

ious denominations,  involving  the  right  of  possession  of  landa,  the 
members  of  each  denomination  are,  by  reason  of  interest,  incom|)e- 
tent  to  act  as  jurors.     Oeage  v.  Hyden^  73. 

3.  Qrcmd  Juror,     Oath  of  Sccreev.    The  obligation  of  secrecy  resting  on 

a  grand  juror  is  only  temporary,  and  if  after  the  objects  intended 
to  be  accomplished  by  it  are  effected  it  shall  become  necessary  to 
the  attainment  of  justice  and  the  vindication  of  truth  that  the  con- 
duct and  testimony  of  prosecutors  and  witnesses  should  be  inquired 
into  before  a  judicial  tribunal,  the  obligation  would  be  no  longer 
in  force.     Jones  v.  Turpiriy  181 . 

JUSTICE  OF  THE  PEACE. 


1.  Practi4X.  S,  a  justice  of  the  peace,  before  whom  a  suit  was  pending,  j 

was  sick  on  the  day  of  trial  and  procured  M,  another  justice  of  the  | 

same  district,  to  try  the  case.  Upon  the  judgment  rendered  by  M, 
S  afterwards  issued  execution.  Hddy  the  whole  proceeding  was 
regular  and  the  execution  was  neither  void  nor  voidable.     Fovier  \ 

V.  McDanidj  529. 

2.  Jurisdiction.     In  a  suit  before  a  justice  of  the  peace  for  damages  for 

the  breach  of  an  official  bond,  the  amount  of  the  damages  claimed 
and  not  the  amount  of  the  penalty  of  the  bond,  determines  the 
jurisdiction.    lb. 

LAOHES. 

Equity  will  deny  its  aid  even  when  the  right  to  relief  is  otherwise  dear, 
where  the  complainant  delays  for  an  unreasonable  time  to  invoke 
its  assistance,  ex  gr.^  twelve  years.    Haynes  v.  Swcauij  560. 

LAW  OF  THE  LAND. 

It  is  settled  by  a  long  train  of  decisions  that  "  the  law  of  the  land"  ia  a 
general  and  public  law,  equally  binding  upon  every  member  of  the 
community.    State  v.  Burnett^  186. 

LEGISLATURE. 

Legidature  may  eontnd  the  form  of  the  remedy.  The  Legislature  has  com- 
plete control  over  the  form  of  the  remedy  and  mode  of  proceeding, 
but  can  in  no  case  directly,  nor  indirectly  if  such  be  the  purpose  of 
the  enactment,  render  the  remedy  essentially  lees  effective  for  the 
enforcement  of  the  obligation  than  when  the  contract  was  made. 
Webster  v.  Rose,  93. 
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LIBEL. 

1.  QnamuHioationB   amdiiUmaily   priviUged.      Statements    made    in    the 

eoiyfie  of  judicial  proceedings  with  regard  to  third  perfM>ns  are 
eondiHonaUy  privileged,  and  are  not  actionable  if  made  without 
malice,  with  probable  cause  and  under  such  circumstances  as  would 
reasonably  create  the  belief  that  they  were  true.  Ruohs  v.  Backer ^ 
395. 

2.  Same.    Next  friend.    And  a  next  friend  is  entitled  to  the  protection  of 

this  principle.    Ih. 

3.  Repofrt  of  judicial  proceedings.    The  publication  of  a  report  of  judicial 

proceedings  is  not  privileged  if  it  contain  intrinsic  evidence  that  it 
was  not  published  with  good  motives  or  for  justifiable  ends.  Saunr 
ders  V.  Baxter,  369. 

4.  Suhseqtvenl  puhli/xUions.    A  plaintiff  in  an  action  for  libel  can  not  ad- 

duce in  evidence  for  any  purpose  a  publication  of  the  defendant 
made  subsequently  to  that  sued  on,  unless  it  be  an  explanation,  or 
confession,  or  an  express  admission  of  the  malicious  intent,  of  the 
latter.     lb. 

5.  Damages.     The  amount  of  damages  assessed  Fhould  depend  upon  the 

degree  of  moral  turpitude  or  atrocity  of  the  defendant's  conduct  as 

shown  by  the  attendant  circumstances.    76.. 

* 

UEN. 

1.  Vendor's  lien  Where  the  vendor  parts  with  the  legal  title,  retaining 
no  lien  for  the  purchase  money,  his  right  to  subject  the  land  is  a 
mere  equity  and  yields  priority  to  a  specific  lien  acquired  with  or 
vithaut  notice  by  a  creditor  of  the  vendee  before  the  vendor  has  by 
proper  proceedings  ripened  his  equity  into  a  lien.     Fain  v.  Inrnan,  6. 

See  CnANCBBY  Pleading,  5 ;  Equity,  9. 

LIMITATIONS— STATUTE  OF. 

1.  Implied  TruMee.     An  implied  trustee,  clothed  with  the  legal  title  and 

claiming  adversely  for  more  than  fourteen  years,  with  the  knowl- 
edge of  the  cestui  que  trusty  is  protected  by  the  bar  of  the  statute  of 
limitations.     Haynes  v.  Svxinn,  560. 

2.  Same.    AdminiMrator.     An  administrator  holds  the  funds  of  the  estate 

of  his  decedent  as  an  express  trustee,  but  upon  his  death  his  per- 
sonal representative  does  not  receive  them  as  an  express  trust,  and 
may  avail  himself  of  the  bar  of  the  statute  of  two  years.  Wil- 
Hams  T.  MeChmg,  443. 

8.  Lien  of  aUaehment.  In  an  attachment  suit  pending  when  the  war  oom- 
menced  all  the  papers  were  lost  or  destroyed,  and  it  was  impossible 
to  supply  them.  A  bill  was  filed  to  have  the  benefit  of  the  former 
proceedings  and  of  the  lien  of  the  attachment.  Heldy  the  lien  of  the 
attachment  acquired  in  the  original  suit,  which  lien  was  perpeta- 
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ated  bj  this  bill  and  the  pendency  of  the  proceedings  in  that  case, 
save  the  bar  of  the  statute  of  limitations.    AUey  y.  Carrol,  221. 

4.  CkmatiiutunuU  Law.    Statute  </  UmUaiitms,    Alter  the  bar  of  the  statute 

of  limitations  has  become  complete,  the  right  to  rely  on  it  can  not  be 
taken  away  by  a  constitutional  convention.    Mynatt  y.  Hvhb%y  320. 

5.  Insolvent  eatalea.    A  defendant  to  a  bill  filed  by  an  admiButrator  to 

settle  an  insolvent  estate,  answered  that  on  a  day  named  there  had 
been  a  final  settlement  of  all  accounts  between  himself  and  the 
decedent.  Afterwards,  and  more  than  two  years  and  six  months 
from  the  date  at  which  the  statute  began  to  run  in  favor  of  the 
administrator,  the  defendant,  by  permission  of  the  court,  amended 
his  answer,  claiming  that  large  amounts  were  due  him  as  of  a  date 
prior  to  said  settlement.  Heldf  the  amendment  did  not  relate 
to  the  filing  of  the  original  answer,  and  the  claims  were  barred. 
MUler  V.  Taylor ^  465. 

6.  Dissent  of  widow  to  kusband^a  wiU.    StaJbuie  of  HmiiaHons.    Sec  2404  of 

the  Code  is  not  a  statute  of  limitations,  and  is  not  afiected  by  the  i 

Schedule  to  the  Constitution  of  1865.     Waierlmry  v.  Netherlands  512.  j 

LIS  PENDENS.  ! 

A  party  jiurchasing  pendente  lite  proper^  involved  in  litigation,  is  not  ! 

afiTected  with  notice  unless  the  pleadings  clearly  show  the  specific 
property  in  controversy.    BosKear  v.  Jjiy,  163. 

MALICIOUS  PROSECUTION. 

Vindictive  damages.  In  an  action  for  malicious  prosecution  it  is  error 
to  charge  the  jury :  '*  You  may  give  what  is  called  vindicdve 
damages,  that  is,  such  damages  as  will  satisfy  the  highly  excited 
feelings  of  the  party  injured."    Jones  v.  Turpin,  181. 

BiANDAMUS. 

The  County  Judge  refused  to  issue  a  warrant  for  any  part  of  the 
costs  where  many  bills  were  certified  to  by  one  certificate,  and 
the  cases  were  not  therein  specified.  A  mandamvs  was  sued  out 
to  force  him  to  issue  the  warrant.  Held,  the  petition  for  mandamus 
must  be  dismissed.    Pueketi  v.  Hyde,  194. 

MASTER  AND  SERVANT. 

1.  Negligenee  of  felhw-servanls.  Bespandeat  superior.  The  rule  respondeat 
superior  applies  where  an  employee  of  a  railroad  oompsny  is  injured 
by  reason  of  negligence  in  the  discharge  of  duty  of  another  em- 
ployee of  the  same  company  engaged  in  a  separate  and  distinct  de- 
partment, having  no  immediate  or  necessary  connection  with  that 
in  which  the  injured  employee  is  engaged.  N.  4k  C.  R.  R,  Q^,  ▼. 
(hrrol,M7. 
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&  Trapam.  Mtaier  and  dtm.  A  «iast«t  knowing  that  a  ala^e  is  of 
▼idooB  habits  and  addicted  to  stealing,  and  yet  permittlDg  him  to 
go  abroad,  is  not  liable  in  damages  to  one  whose  property  such  slaTO 
has  destroyed  or  stolen.    Swaxl  ▼.  Rogertj  117. 

3.  Same,  Same,  But  if  such  destruction  of  property  was  done  with 
the  "  knowledge,  indulgence,  permission,  allowance,  and  instiga- 
tion'' of  the  master,  he  is  liable.    lb, 

MONEY  SENT  BY  MAIL. 
See  Payment. 

MORTGAGE. 

Deed  abeoluU.  When  eoMbnud  a  mwtgage,  A  deed  absolute  on  its  face 
will  be  construed  a  mortgage  only  on  the  most  cogent  proof. 
Haynen  y.  Swcmn,  560. 

KEGLIGENGE. 

1.  Irenes  retvlting  in  death.     Contributory  negliffence  of  the  deceased.     When 

a  bar.  In  actions  against  railroad  companies  based  on  personal 
injuries  resulting  in  death,  the  defendants  can  not  rely  on  the  con- 
tributory negligence  of  the  deceased  as  a  bar  to  the  action,  unless 
they  show  that  they  were  observing  not  only  all  the  precautions 
prescribed  by  the  statute,  but  also  employed  all  necessary  and 
proper  means  to  make  those  precautions  effective — ex  gr:  The  en- 
gine of  the  plaintiff  in  error  was  run  during  a  dark  night  without 
a  head-light,  and  ran  over  and  killed  the  intestate  of  the  defend- 
ant in  error,  who  was  negligently  lying  across  the  track.  Hdi,  the 
plaintiff  in  error  can  not  rely  on  the  negligence  in  bar.  N,  &  C.  i2. 
JB.  Co.  V.  Smiih,  174. 

2.  Same.    Same.    But  the  contributory  negligence  of  the  deceased  may 

be  shown  in  mitigation  of  the  damages.    lb. 

3.  CoatribtUory  negligence.    If  the  negligence  of  the  party  injured  was 

the  efficient  cause  of  the  injury,  or,  if  both  parties  are  equally  to 
blame,  or  if  the  injured  party  might,  by  the  exercise  of  ordinary 
care  have  escaped  injury,  he  can  not  recover.  But  if  the  negligence 
of  the  defendant  is  the  efficient  cause  of  the  injury,  he  is  liable, 
although  the  injured  party  may  himself  have  been  in  some  default, 
and  might  have  escaped  injury  by  the  exercise  of  extraordinary 
care.    N.  &  C.  U.  E,  Go.  v.  Carrd^  347. 

4.  Negligence  of  feUouhservantH,    Eespandeai  tuperior.    The  rule  respondeat 

tuperior  applies  where  an  employee  of  a  railroad  company  is  in- 
jived  by  reason  of  negligence  in  the  discharge  of  duty  of  another 
employee  of  the  same  company  engaged  in  a  separate  and  distinct 
department  having  no  immediate  or  necessary  connection  with  that 
in  which  the  injured  employee  is  engaged.    lb. 


xxxiv  INDEX, 

5  Goods  shipped  at  oimer^s  risk,  A  common  carrier  is  not  releaaed  from 
damages  occurring  through  his  own  negligence,  bj  stipulating  that 
the  goods  are  shipped  at  the  "  owner's  risk/'  At  most  this  would 
only  protect  him  against  loss  occurring  from  the  ordinary  and 
known  risks  of  transportation.    N,  &C.R.  R,  Co.  ▼.  Jacbon,  271. 

NEXT  FRIEND. 
See  IjIbel,  2, 

NOTICE. 

A  oarty  purchasing  pendente  lite  property  involved  in  litigation,  is  not 
affected  with  notice  unless  the  pleadings  clearly  show  the  specific 
property  in  controvensy.     Boshear  v.  lay,  163. 

OFFICER. 

De  fiuAo  officer.     A  clerk  of  the  Circuit  Court,  whose  term  had  expired 

but  whose  successor  liad  not  been  qualified,  procured  a  third  peraoii  [ 

to  act  for  him  in  his  absence.  This  person  had  charge  of  the  books 
and  papers  and  transacted  the  business  of  the  office,  but  was  not  a 
deputy  de  jure — a  judgment  rendered  in  said  court  was  paid  to  hinL. 
Heid^  a  de  facU)  deputy  and  the  payment  was  a  satisfaction  of  the 
judgment.     Kelley  v.  /SWy,  202. 

PARTNERS. 

Dedaroiions  of  partner  after  dissolution.  Declarations  of  a  partner  made 
after  the  dissolution  of  the  partnership  are  not  admissible  in  evi- 
dence to  charge  his  former  partner.     OrumUss  v.  Sturgess,  190. 

PAYMENT. 

1.  May  be  shown  under  plea  of  nil  debit,     CfUleapie  v.  Danom,  21. 

2.  Money  sent  by  mail.     When  not  a  payment,    A  remiHance  by  mail  will 

not  be  presumed  a  payment  in  the  absence  of  proof  that  the  credi- 
tor requested  such  remittance,  or  that  it  was  warranted  by  the  coarse 
of  business.     Boyd  v.  Beed^  631. 

8.  Payment  to  Bank  of  Tennessee  in  the  South.  Oor^edernte  money,  A  pay- 
ment in  Confederate  money  of  a  debt  due  to  the  Bank  of  Tenne«ee 
made  in  the  South  after  the  removal  of  the  assets  of  the  Bank  from 
Tennessee,  is  not  invalidated  by  the  fact  that  such  removal  was  an- 
lawful.     Pryor  v.  Bank  of  Tennegsee^  442. 

4  Principal  and  surety.  A  was  the  maker,  and  B  the  surety,  of  a  note 
held  by  C.  A  died,  and  his  administrator  having  suggested  the  in- 
solvency of  his  estate,  filed  a  bill  in  the  Chancery  Court  to  remove 
the  administration  to  that  court  and  to  have  a  sufficiency  of  the 
land  sold  to  pay  the  debts.    An  order  was  made  and  published  le- 
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quiring  crediton  to  file  their  claims.  Thereupon  C  filed  his  note 
with  the  Clerk  and  Master.  A  portion  of  the  land  was  sold  by  de- 
cree of  the  court,  and  a  fund  sufficient  to  pay  all  debts  collected  be- 
fore the  war.  Cdid  not  demand  payment  of  the  clerk,  and  nothing 
was  paid  upon  his  note ;  but  after  the  war  he  sued  B,  the  surety. 
Heldf  that  the  surety  was  dischai^ed.     OUleapie  v.  Darwin,  21. 

See  Bnj^  and  Notes,  1 ;  Officer. 

PLEADING  AT  LAW. 

1.  Ejectment.     Plea  of  not  gidlty  in.     A  plea  of  not  guilty  in  ejectment  ad- 

mits that  the  defendant  is  in  possession  of  the  premises  sued  for 
unless  he  states  of  record  the  extent  of  his  possession.  James  v. 
Brooks,  150. 

2.  Same.     What  a  mifficieiil  de«a^iption  of  the  Land  medfor.     Land  is  des- 

cribed with  convenient  certainty  which  is  represented  as  lying  in 
the  tenth  civil  district  of  C  county,  Tennessee,  bounded  on  the  north 
by  the  lands  of  A,  on  the  east  by  those  of  B,  on  the  west  by  those 
of  D,  and  the  south  by  the  meanders  of  Clinch  Kiver.  Smith  v. 
Car,  462. 

3.  Sam£.     Instate  claimed.    The  declaration   averred   that  the   plaintiff' 

"  was  possessed  claiming  in  fee."  Heldj  the  estate  claimed  suffi- 
cient! v  set  forth.    lb. 

4.  Same.     Title  of  defendant.    The  declaration  need  not  aet  fo^th  the  title 

or  claim  under  which  the  defendant  entered  upon  the  land  or  holds 
possession  of  it.    lb. 

5.  Nil  debit    Plea  of.    Under  this  plea  may  be  shown  payment,  release, 

or  any  other  matter  in  discharge  of  the  debt.     Gillespie  v.  Darwin,  21. 

6.  Set-off.     A  sued  B  and  Cin  an  action  of  debt,  on  a  note  made  by  them 

apparently  as  joint  principals.  Defendants  pleaded  nil  debit  an»l 
paymenij  and  gave  notice  of  a  special  defense,  to  the  effect  that  the 
payee  of  the  note,  while  the  note  was  in  his  hands  and  after  it  wa^ 
due,  went  to  the  house  of  B,  '^  who  is  principal  and  C  only  being 
surety  thereto,"  and  drove  away  and  took  possession  of  certain  live 
stock  which  ^'satisfied  and  overpaid  plaintiff's  demand.'' 

Hefdf  said  special  defense  should  have  been  stricken  out  on  motion. 

1.  Because  it  is  double. 

2.  Because  it  is  attempted  thereby  to  make  in  a  court  of  law  the 
issue,  whether  a  defendant  who  appears  on  the  face  of  a  note  as 
principal  is  in  fact  such  or  only  a  surety. 

3.  Because  it  is  attempted  thereby  to  set  off  against  a  debt  unli- 
quidated damages  for  a  trespase.  Contracts  and  treepassee  can 
not  be  liquidated  by  Het-off.    Brady  v.  TTawon,  181. 
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7 .  Trespass  de  bonis  asportatis.    PUa  not  ffuiUy,    Under  thiBUBoe,«videDoe 

that  the  defendants  were  acting  under  the  orders  of  a  military  com- 
mander was  irrelevant,  and  it  was  error  to  admit  it.    Peek  v.  Chm, 

108. 

8.  Same.    Same.    This  evidence  could  only  have  been  introdnoed  by 

the  defendants  under  a  special  plea  of  justification.    lb. 

9.  But  if  the  evidence    had  been  brought  out  by  the  plaintiff,  thfe 

defendants  might  have  relied  on  it  under  their  plea  of  ''not 
guilty."    lb. 

10.  Uncertainty.    To  a  declaration  alleging  a  trespass  to  have  been  commit- 

ted July  Ist,  1862,  the  defendants  pleaded  that  '^  the  trespass  was 
not  committed  within  three  years  before  the  adoption  of  the  amended 
Constitution  of  the  State  of  Tennessee." 

Held,  1.  If  the  Constitution  of  1866  was  intended,  the  plea  was 
clearly  bad,  the  fact  pleaded  appearing  on  the  face  of  the  declara- 
tion. 

2.  But  the  plea  fails  to  show  what  amendment  is  meant,  and  is 
therefore  bad  for  uncertainty.     MeOhee  v.  Smithy  816. 

11.  Motion  to  strike  out  plea.    The  following  plea  was  stricken  out  by  the 

Circuit  Judge  on  motion :  "  That  said  offenses,  if  committed  at  all, 
were  not  committed  within  such  a  period  of  time  before  the  begin- 
ning of  this  suit  as  may  be  inquired  of  by  this  court." 

Heldf  error.  1.  If  the  motion  was  based  on  a  supposed  want  of 
certainty  in  the  plea,  the  Circuit  Court  could  at  most  only  have 
directed  a  more  specific  statement. 

2.  If  based  upon  a  supposed  failure  of  the  plea  to  set  forth  a 
substantial  defense,  the  motion  should  have  been  disallowed,  such 
defect  being  only  reached  by  demurrer. 

Per  Nicholson,  C.  J.    This  plea,  if  sufficient  in  form,  is  good  in  sub- 
stance.    Mynatty.  Mtfmttty  311. 

12.  Attaohment  under  Sec.  1991  <^  the  Oode.    A  petition  showing  sufficient 

grounds  for  an  attachment  under  sec.  1991  of  the  Code  was  filed  by 
defendants  in  error  against  the  steamer  Resaca.  The  steamer  was 
alreadv  under  attachment  at  the  suit  of  another  creditor.  Subee- 
quently,  and  more  than  three  months  after  the  materials  were  fur- 
nished by  them,  defendants  in  error  made  themselves  parties  to  the 
pending  suit  and  filed  an  amended  de<!laration,  which  failed  to 
show  that  the  materials  were  furnished  in  the  State  of  Tennessee. 

Held,  1.  The  petition  of  the  defendants  in  error  and  the  proceed- 
ings thereon  were  void,  and  can  not  be  looked  to  for  any  purpose. 

2.  The  suit  first  begun  inures  to  the  benefit  of  all  the  creditors 
and  becomes  their  suit  when  made  parties.  Defendants  in  error 
therefore  were  not  barred. 
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3.  The  declaration  filed  after  defendants  in  error  kad  become  par- 
ties to  the  pending  suit  fails  to  show  that  they  are  entitled  to  the 
benefit  thereof,  and  their  case  most  be  dismissed.  Emory  Ircn  and 
Coal  Co.  V.   Wood,  198. 

PEIACTICE  AT  LAW. 

1.  Chartfe  of  the  cmirt.    It  is  the  duty  of  the  judge  to  respond  directly  to 

the  propositions  of  law  which  he  is  requested  to  give  in  charge  to 
the  jury.     Ct'umless  v.  Sturffess,  190. 

2.  Damages.    When  the  evidence  as  to  the  value  of  the  property  al- 

leged to  have  been  taken  is  conflicting,  it  is  error  to  leave  the  }ury, 
without  special  instructions  as  to  the  rules  of  law  applicable  in 
such  cases,  to  agree  without  regard  to  the  evidence  upon  any  amount 
of  damages  not  exceeding  that  claimed.    McOhee  v.  Smith,  815. 

8.  Charge  cf  the  judge.  It  is  error  for  the  judge  to  instruct  the  jury 
what  weight  is  to  be  given  to  the  evidence. 

4.  Same.  Supreme  Court.  A  party  cannot  object  in  the  Supreme  Court 
to  a  charge  because  not  sufficiently  specific,  when  he  has  failed  to 
ask  for  additional  instructions.  The  Supreme  (Dourt  will  not  re- 
verse, unless  positive  error  appears  in  the  record.  N.  &  C.  R.  R.  Co. 
V.  King,  269. 

6.  Same.  Quedion  reneroed.  The  plaintifi*,  an  attorney,  argued  his  own 
cause,  and  gave  "  a  history  and  account"  of  an  alleged  attempt  to 
assassinate  him  by  a  person  not  a  party  to  the  record,  but  the 
autlior  of  the  alleged  libelous  arti(de.  There  was  no  proof  with 
regard  to  said  alleged  attempt.  The  court  regard  the  action  of  the 
Circuit  Judge  in  allowing  such  latitude  of  argument  as  irregular 
and  reprehensible,  but  reserve  the  question  whether  it  is  proper 
ground  upon  which  to  grant  a  venire  de  novo.  Saunders  v.  Baxter, 
369. 

6.  Certiorari  (Md  gupernedeas.    Motion  to  dimnias.    On  the  hearing  of  a 

motion  to  dismiss  a  petition  for  writs  of  certiorari  and  superaedeaa, 
the  papers  of  the  justice  may  be  read  to  negative  the  allegations 
of  the  petition.    MeCorkle  v.  Brooh,  601. 

7.  Sctme.  The  certiorari  and  mtpersedeeu  can  not  be  nsed  as  a  proceeding 

quia  timet,  and  a  petition  is  fatally  defective  which  fails  to  state  the 
actual  levy  of  th«  execution.    lb. 

8.  OBTtiorari.    Motion  to  diamim.    It  is  the  duty  of  the  counsel  to  state 

upon  the  record  the  grounds  upon  which  he  moves  to  dismiss  a  pe- 
tition for  eeriuM'an,  and  it  is  the  duty  of  the  court  to  put  upon  the 
record  the  ground  upon  which  the  petition  is  dismisMd.  Melton  v. 
Edwards,  2^. 
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9.  Same,  The  fiat  of  the  judge  ordered  the  writs  to  issue  upon  petition- 
er's giving  bond  and  security.  The  petitioner  in  fact  filed  the  pau- 
per's oath.  The  ground  of  the  motion  to  dismiss  was  not  specified. 
Held,  the  court  are  not  authorized  to  presume  that  the  motion 
rested  on  this  ground ;  besides,  a  failure  to  notify  petitioner  of  any 
objection  to  the  pauper's  oath  at  the  time  was  a  waiver  of  the  ob- 
jection, and  it  is  too  late  to  make  it  in  the  Supreme  Court.    lb, 

10.  Ckn'poration.     Change  cf  name  pending  a  suit.     A  corporation  becoming 

consolidated  with  another  and  changing  its  name  pending  a  suit 
against  it,  is  not  so  dissolved,  nor  its  original  liability  so  exting- 
uished, as  that  the  pending  suit  abates. 

Same.  Same.  And  if  the  rule  were  different,  the  question  could  not  be 
raised  by  motion  in  arrest  of  judgment.  E.  T.  &  Ga.  R.  B.  Oo.  v. 
Evans,  607. 

11.  DecianUum.     A  declaration  setting  forth  that  the  defendant "  on  the 

8th  day  of  January,  in  the  year  of  our  Lord  1868,  by  his  certain 
account  for  work  and  materials,  rendered  and  proven,  and  now 
shown  to  the  court,  became  liable  to  said  plaintiff  in  the  sum  of 
$178.18,  including  lawful  interest,"  is  not  good  either  at  common 
law  or  under  the  Code.     Stover  v.  Alien.  614. 

12.  Disconlmiiance.     Hiutus  in  proceiss.    Summons  was  issued  against  A, 

returnable  to  the  June  Term  of  the  court,  and  at  the  same  time  an 
ancillary  attachment  was  issued  and  levied  on  his  land.  The  sum- 
mons was  not  served,  and  no  aliaa  was  issued  at  the  June  Term. 
Before  the  next  (October)  term  A  died.  At  the  October  Term  his 
death  was  proved,  and  m.fa.  issued,  and  was  regularly  served  on 
B,  A's  administrator.  .Judgment  by  default  was  afterwards  taken, 
a  writ  of  inquiry  awarded  and  executed  and  judgment  rendered. 

Held,  1.  The  suit  against  A  was  discontinued  at  his  death.  There 
was  no  suit  pending,  and  the  set.  fa.  and  proceedings  thereon  were 
a  nullity. 

2.  The  levy  of  the  ancillary  attachment  could  not  obviate  this 
consequence ;  it  was  not  leading  process  but  a  mere  incident,  and 
went  with  the  suit.     Maxwell  v.  Lea^  247. 

13.  Proven  account  from  another  State  or  cxmnty.    The  defendant,  if  he  should 

desire  to  contest  the  account,  should  file  before  the  magistrate  his 
affidavit  denying  its  justice,  or,  in  case  of  appeal  to  the  Circuit 
Court,  such  affidavit  should  be  filed  at  farthest  before  the  case  is 
submitted  to  a  jury.     Wilkhom  v.  OiUeapiey  329. 

14.  Right  df  party  to  cross-examine  in  court  a  witness  whose  deposition  has  been 

taken,  A  witness  whose  deposition  has  been  taken,  under  s.  3836  of 
the  Code,  may  be  forced  by  the  opposite  party  to  attend  on  the  trial, 
and  may  be  cross-examined  as  the  witness  of  the  party  who  took 
his  deposition.    Siveat  v.  Rogent,  117. 
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15.  StaiemenU  (^  Oo-eon^piralors.  Before  admitting  as  evidenoe  the  state- 
ments of  co-conspirators,  it  is  better  to  require  at  least  a  prima  fade 
case  to  be  made  out.  But  this  is  in  the  discretion  of  the  Circuit 
Judge.    75. 

16.  Same.    It  is  error  to  admit  as  evidence  the  statements  of  co-conspira- 

tors made  after  the  termination  of  the  criminal  enterprise.    lb. 

17.  Oanuekment.    From  a  judgment  rendered  against  a  garnishee  by  a 

magistrate,  the  plaintiff,  defendant,  or  garnishee  may  appeal  to  the 
Circuit  Court.  Th^  garnishment  proceeding  is  not  a  distinct  suit, 
and  upon  appeal  the  defendant  may  have  an  issue  formed  and  sub- 
mitted to  a  jur}'  as  to  whether  the  original  judgment  has  been  paid. 
In  such  case,  the  execution  being  already  in  court,  a  certimxtn  is  un- 
necessary.    Kaylor  v.  Brunswick,  235. 

18.  JRuie  to  give  a  new  bond   in  an  mcreoBed  amount.    A  rule  was  made  on 

the  plaintiff  to  give  a  new  bond  in  an  increai^ed  amount  by  the  sec- 
ond day  of  the  next  October  Term,  or  his  cause  would  be  dismissed. 
On  the  fifth  day  of  the  October  Term,  by  a  general  order,  all  "rules 
for  security"  pending  were  continued  until  the  second  day  of  the 
February  Term.  The  plaintiff  having  failed  to  give  the  bond  by 
the  last  named  day,  the  case  was  dismissed.  Held,  the  proceeding 
was  regular  and  the  dismissal  proper.     Smith  v.  Roby,  546. 

19.  Motion  to  t^rike  mU  plea.     The  following  plea  was  stricken  out  by  the 

Circuit  Judge  on  motion  :  "  That  said  offenses,  if  committed  at 
all,  were  not  committed  within  such  a  period  of  time  before  the  be- 
ginning of  this  suit  as  may  be  inquired  of  by  this  court." 
Held,  error.  1.  If  the  motion  was  based  on  a  supposed  want  of  cer- 
tainty in  the  plea,  the  Circuit  Court  could  at  most  only  have  direc- 
ted a  more  specific  statement. 

2.  If  based  upon  a  supposed  failure  of  the  plea  to  set  forth  a  substan- 
tial defense,  the  motion  should  have  been  disallowed,  such  defect 
being  only  reached  by  demurrer.     MynaU  v.  MynaU,  311. 

20.  Juror.     Misconduct  of.    After  the  evidence  was  closed  and  before  the 

verdict  was  returned,  the  plaintiff  upon  two  several  occasions  took 
two  of  the  jurors  into  a  saloon  and  "  treated  them."  There  was  a 
verdict  for  the  plaintiff.  Held,  a  new  trial  must  be  granted. 
Per  NicHOMON,  C.  J.  Jury  trial  is  worse  than  a  farce,  if  such  cor- 
rupt practices  are  tolerated  by  allowing  verdicts  so  procured  to 
stand.     MynaU  v.  Hubbs,  320. 

21.  Oyer.    How  craved.    If  a  party  desires  oyer  of  a  written  instrument 

before  pleading,  he  must  have  his  prayer  entered  of  record  and  in- 
voke the  judgment  of  the  court  whether  he  shall  further  plead 
until  the  oyer  is  granted.  The  demanding  of  oyer  by  a  memoran- 
dum written  on  the  foot  of  the  declaration,  and  signed  by  the  attor- 
ney of  the  defendant,  presents  no  legal  obstacle  to  the  plaintiff's 
right  to  a  judgment  by  default.     Mabry  v.  Cowan,  295. 
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22.  Same.    Judgement  by  default.    And   in  such  case  a  judgment  by  de- 

fault having  been  taken^  and  the  entry  of  the  judgment  having 
been  suspended  on  a  suggestion  as  to  the  state  of  the  pleadings  made 
by  tlie  attorney  for  the  defendant,  who,  pending  the  suspension  and 
without  leave  of  the  court,  filed  a  demurrer,  hdd,  the  plaintiffs  were 
entitled  on  motion  to  have  the  demurrer  stricken  out  and  the  judg- 
ment by  default  entered.    lb, 

23.  Writ  of  error  Coram  Nobia,     Affidavit  made  by  agent.     An  affidavit  to 

the  truth  of  a  petition  for  a  writ  of  error  coram  nobis  and  stipersedMS 
made  by  an  agent,  is  a  nullity  unless  it  appears  in  the  petition  or 
affidavit  that  the  facts  lie  peculiarly  within  the  knowledge  of  said 
agent,  or  other  good  cause  be  shown  for  the  employment  of  an 
agent.    Hied  v.  Hoffman^  440. 

24.  Severance.    In  civil  cases  the  allowing  or  refusing  of  a  severance  to 

one  or  more  of  several  defendants  is  left  to  the  discretion  of  the 
Circuit  Judge.     Tyson  v.  Nctherton^  19. 

26.  Betition  for  Certiorari.  Under  the  act  of  February  9,  1870,  c.  64,  pe- 
titions for  certiorari  in  cases  of  forcible  entry  and  detainer  need  not 
contain  any  reason  for  failing  to  appeal.     EUioU  v.  LawUn,  123. 

PRINCIPAL  AND  AGENT. 

1.  Agent  indiuidubUy  liable.    A  railroad  agent,  under  orders  from  the  su- 

perintendent to  deliver  no  goods  consigned  to  persons  who  had 
abandoned  the  country  and  gone  into  the  Federal  lines,  refused  to 
deliver  goods  to  ihe  order  of  such  a  consignee.  Held,  a  conver- 
sion for  which  the  agent  was  individually  liable.  Elmore  v. 
Brooks,  45. 

2.  The  rule  respondeat  superior  does  not  apply  where  the  agent  elects  to 

obey  an  illegal  order.     lb. 

8.  I^rHenin  pari  delicto.  A  court  of  equity  will  not  entertain  a  bill  filed 
to  hold  an  agent  responsible  for  the  value  of  a  bond  placed  in  his 
hands  for  collection,  which  at  that  time  was  known  by  both  parties 
to  have  been  stolen,  although  the  principal  may  have  originally  re- 
ceived it  in  good  faith.     Kirk  v.  MoiToto,  44t5. 

4.  Corporation.  Agent  cf.  How  appointed.  The  entry  upon  the  reoords 
of  a  corporation  of  the  resolution  appointing  an  agent,  is  not  es- 
sential to  the  validity  of  the  appointment,  unless  the  charterer  by- 
laws abeolntely  require  such  entry  to  be  made.  The  authority  of 
the  agent  may  be  inferred  from  tlie  adoption  or  recognition  of  his 
acts  by  the  corporation  or  its  directors.    Smiley  v.  Mcufor,  604^ 

6.  PiymerU  to  the  wife  of  an  attorney.  During  the  absence  of  an  attorney 
from  home  his  wife  received  and  opened  a  letter  addressed  to  him 
containing  a  draft  payable  to  his  order  for  collection.    The  drawee 
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paid  the  draft  to  the  wife.  It  did  not  appear  that  the  wife  had 
any  general  or  special  authority  to  act  for  her  husband  in  hie  pro- 
fessional matters,  but  the  attorney  had  placed  some  individual 
claims  for  collection  in  the  hands  of  the  defendant,  and  instructed 
him  to  pay  over  any  moneys  that  should  come  to  his  hands  for  Haid 
attorney  to  his  wife.  Held,  the  wife  had  no  authority  to  receive  pay- 
ment of  the  draft,  and  the  drawee  was  not  discharged.  Day  v. 
Boyd,  458. 

6.  Batificatum,  A  stored  com  with  B,  who,  as  A  alleged,  sold  it  with- 
out authority.  All  of  the  purchase  money  except  the  amount  of  a 
purchai^  made  byC,  was  tendered  to  A  by  B,  and  at  the  same  time 
A  was  informed  that  all  of  the  corn  had  been  sold ;  no  speci^il  men- 
tion, however,  was  made  of  the  sale  to  C.  A  accepted  the  money 
tendered.  Held,  a  ratification  of  all  the  sales,  including  that  to  C. 
Seago  V.  Martin,  308.     See  also  W,  &  A.R  R.  Co.  v.  Afr.Elwee,  208. 

PRINCIPAL  AND  SURETY. 

1.  When  surety  discharged  by  laches  of  the  creditor.       QHlespie  v. 

Darwin,  21. 

2.  Ouardian  bond.  Release  of  surety.  The  surety  on  a  guardian 'h  bond 
is  not  exonerated  from  liability  unless  the  record  of  the  Cbunty 
Court  shows  that  the  application  by  the  surety  to  be  released  was 
made  in  one  of  the  two  modes  designated  by  the  statute,  and  that  a 
new  bond,  with  satisfactory  security,  had  been  executed  and  ac- 
cepted.   Johnson  v.  Johnson,  240. 

PUBLIC  ROADS. 

See  Court,  County,  1. 

RAILROADS. 

1.  Drains  (f  one  railroad  company  running  over  the  road  of  another.     Which 

responsible  for  damages  occurring  from  n£gligenoe.  If  a  train  of  cars 
of  one  railroad  company,  running  on  the  road  of  another  com- 
pany, be  under  the  exclusive  control  of  the  servants  of  the  latter, 
the  latter  is  liable  for  all  damages  occurring  through  negligence. 
But  if  the  servants  of  both  companies  jointly  control  the  train,  both 
companies  are  liable.    N,4iC,R>  R,  Co.  v.  Carrol,  347. 

2.  Injuries  resuUing  in  death.    CorUributory  negligenee  of  the  de/xased.    When 

a  bar.  In  actions  against  railroad  companies  based  on  personal  in- 
juries resulting  in  death,  the  defendants  can  not  rely  on  the  con- 
tributory negligence  of  the  deceased  as  a  bar  to  the  action,  unless 
they  show  that  they  were  observing  not  only  all  the  precautions 
prescribed  by  the  statute,   but   also   employed   all   necessary   and 
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proper  means  to  make  those  precautions  effective — eigr:  The  en- 
gine of  the  plaintiff  in  error  was  ran  during  a  dark  night  without  a 
head-light,  and  ran  over  and  killed  the  intestate  of  the  defendant 
in  error,  who  was  negligently  lying  across  the  track.  floH,  the 
plaintiff  in  error  can  not  rely  on  the  negligence  in  bar.  N.A  C.  R. 
R.  Go.  V.  Smiih,  174. 

3.  Same.    Same.    But  the  contributory  negligence  of  the  deceased  may 

be  shown  in  mitigation  of  the  damages.     76. 

4.  Sam^.     Damages.     In  these  cases  damages  are  to  be  allowed  not  only 

for  the  pain  and  suffering  of  the  deceased,  but  also  for  the  loss  and 
deprivation  occasioned  to  the  wife  and  children.    lb. 

5.  Sam€.    Measure  of  damages.    As  to  the  measure  of  damages,  oompen- 

sation  is  the  rule,  where  from  the  nature  of  the  case  it  can  be  ap- 
]>lied.    lb. 

6.  Liability  for    goods  lost,  by  a  connecting    line.     A   railroad  company 

receiving  goods  delivered  to  it  for  transportation,  marked  and 
destined  to  a  point  beyond  its  own  line,  undertakes,  in  the  absence 
of  an  express  agreement  to  the  contrary,  to  deliver  the  goods  to  the 
consignee.     E.  2\  <fc  Va.  R.  R.  Co.  v.  Rogers,  143. 

7.  Same.     Per  Freeman,  J.     If  the  company  should  show  that  it  was 

its  unvarying  usage  to  deliver  the  goods  at  the  terminus  of  its  road, 
that  it  only  undertook  to  transport  over  its  own  line,  and  that  this 
fact  was  known  to  the  shipper,  and  if,  moreover,  it  chai^ged  the 
slnpfKjr  freight,  and  collected  it  from  him  for  transportation  over 
its  own  road  only,  these  facts  would  suffice  to  rebut  the  implied  con- 
tract.     W.  &  A.  R.  R.  Co.  V.  Mr.Eiwee,  208. 

8.  Saviie.    Per  Freeman,  J.    If  there  was  a  written  contract  to  deliver 

the  goods  to  the  consignees,  this  contract  would  not  be  rendered 
liable  to  be  varied  by  parol  proof  by  the  fact  that  the  receipt  was 
found  in  the  same  paper.     lb. 

9.  Railroad  companies  have  the  power  to  contract  to  transport  g^oods  be- 

yond their  own  line.    lb. 

RECOUPMENT. 

In  an  action  by  an  employee  against  his  employer  for  wages  due,  the 
latter  can  not  recoup  unliquidated  damages  arising  from  an  act  of 
the  employee  outside  of  the  line  of  his  duty.  N.&CK  B.  G».  ▼. 
Cfwmleyj  325. 

REDEMPTION. 

See  Equity  of  Redemption. 
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REPLEVIN. 

1.  The  title  of  the  property  converted  does  not  vest  in  the  defendant 

upon  the  rendition  of  a  judgment  for  the  value  and  before  itA  Hat- 
isf action,  and  hence,  until  satiRf action,  replevin  may  be  maintained 
for  the  property.     Turner  v.  Brock,  50.' 

2.  Rdease  of  surety.    The  surety  on  the  bond  of  a  plaintiff  in  an  actioi: 

of  replevin  is  released  by  the  Rubstitution  of  a  third  person  for  the 
original  defendant.    Smith  v.  Roiby,  546. 

3.  InUreU  en  the  value  of  the  property  repUvied.    If  the  property  Bhouhi 

be  restored  to  the  defendant,  he  would  be  entitled  to  the  damage^ 
asaeflsed,  but  not  to  intereflt  upon  the  asflessed  value  of  the  prop 
erty.     Ih, 

4.  Property  destroyed,  or  dying  pendente  lite.    When  the  property  replevin  I 

dies  or  is  destroyed  while  in  possession  of  the  pi  aintiff  before  Iht^ 
trial  and  without  his  fault,  if  the  verdict  should  be  for  the  defend- 
ant, the  plaintiff  is  not  liable  for  the  value  of  the  property.  Bob » 
V.  PdUon,  172. 

6.  Title-to  land  in4ndentaUy  inwlved.  EvideMe.  In  an  action  of  replevin 
for  rails  cut  on  wild  lands,  it  is  relevant  to  prove  the  title  fot- 
the  purpose  of  showing  who  haA  the  right  to  the  possession  of 
the  rails,  and  in  such  case  the  best  evidence  should  be  required.  I: 
is  therefore  error  to  exclude  the  title  papers,  or  without  an  expla- 
nation of  their  absence  to  permit  ownership  to  be  shown  by  paro! 
proof  of  a  title  bond.    Hart  y.  F«nMii<,  616. 

See,  also,  Bbtofpxl,  2. 

SALES. 

1 .  Oonditicn  precedent,  B  sold  to  H  and  M  the  crop  of  com  growing 
on  his  farm  at  a  specified  price  per  bushel,  one-half  of  X\w 
price  to  be  paid  by  the  Ist  of  October,  and  the  vendees  to  be- 
gin to  gather  the  com  by  the  1st  of  November.  In  Sep- 
tember, B  sold  some  of  the  com  to  a  third  person.  Before  the 
Ist  of  October  H  and  M  paid  B  an  amount  less  than  one-hall 
of  the  purchase  money.  Some  days  after  the  1st  of  October  F. 
set  aside  for  H  and  M  as  much  com  as  the  amount  paid  by  them 
would  purchase  at  the  contract  price,  and  sold  the  rest  to  third  per- 
sons. Held,  the  provision  that  one-half  of  the  purchase  monev 
should  be  paid  the  Ist  of  October  was  not  a  condition  precedent  to 
the  vesting  of  the  title  in  H  and  M ;  and  if  it  was,  they  were  ex- 
cused from  paying  the  entire  amount  by  the  previous  sale  of  a  por- 
tion of  the  com  to  third  persons.  Harria  y.  Eodgen,  627. 
44 
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2.  Careal  emptor.    When   a  chattel,   after  inspection   by  the  buver,  i.<- 

lK)ught  for  a  specific  purpose  known  to  the  seller,  and  there  is  no 
fraud,  the  rule  of  caveat  emptor  strictly  applies.  There  is  in  such 
case  no  implied  warranty  of  fitness,  and  if  the  chattel  perish  or 
become  unfit  for  use  bv  reason  of  some  latent  defect  unknown  to 
both  parties,  the  buyer  must  sustain  the  loss.     Goad  v.  Johnscm,  340. 

3.  Same.     The  rule  that  the  seller  is  responsible  for  defects  unknown  to 

him,  applies  only  to  sales  of  provisions  for  consumption,  and  rests 
on  statutory  enactments,  and  not  on  the  doctrine  of  implied  war- 
ranty.    Ih. 

4.  Inadequaey  of  price    The  inadequacy  of  price  necessary  to  move   the 

conscience  of  a  court  of  equity  must  be  manifest  and  groas  and 
sufficient  to  raise  a  presumption  of  fraud.     Haynesv.  Swann,  560. 

5.  Chancery  sale.     Opening  of  biddingA.    At  a  sale  of  lands  made  to  pay  the 

debts  of  a  decedent,  his  widow  and  son-in-law  were  purchasers  at  a 
very  inadequate  price.  Certain  creditors  filed  a  petition  to  be  made 
parties,  and  obtained  permission  to  except  to  the  confirmation. 
They  alleged  that  the  sale  was  made  at  the  court-house,  nearly 
twenty  miles  from  the  land,  when  the  weather  was  inclement  and 
the  roads  bad,  and  that  the  day  of  sale  was  not  generally  known  in 
the  neighborhoo<l.  They  assigned  "  unimportant  reasons''  for  their 
failure  to  attend,  but  ofiered  to  advance  the  bid  more  than  one  hun- 
dred per  cent.  The  Chancellor  refused  to  open  the  biddings.  Held, 
error;  the  biddings  must  be  opened.     Qiek  v.  Burns,  539. 

6.  Same,    Per  Nei^on,  J.    In  all  gales  hereafter  made  the  biddings  will 

be  opened  if  it  shall  appear  that  an  ofier  to  advance  the  bid  ten 
per  cent,  was  made  at  the  term  of  the  court  to  which  the  report  of 
sale  was  made,  and  that  the  purchaser  was  notified  of  the  intent  to 
make  the  ofiTer.  In  such  case  the  property  will  be  put  up  at  the  ad- 
vanced bid  and  will  be  open  to  competition ;  and  when  the  re-aale 
is  made  the  biddings  will  not  again  be  opened  except  under  extra- 
ordinary circumstances.     lb. 

7.  iVomtse  to  send  goods  to  aticHoneer.    A  promise  by  a  debtor  to  peveral 

of  his  creditors,  that  if  they  would  abstain  from  sning,  he 
would,  within  a  few  days,  send  a  specified  stock  of  merchandise  to 
a  named  auctioneer,  to  be  sold  by  him,  and  the  proceeds  applied  to 
the  payment  of  their  claims,  is  not  a  sale  of  the  goods.  Ckhs  v. 
Price,  483. 

8.  Bill  of  lading.    A  transfer  and  delivery  of  a  bill  of  lading  is  regarded 

in  law  as  a  delivery  of  the  property,  and  vests  title  in  the  tnuM- 
leree.    lb. 
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9.  Delivery  to  a  carrier.  The  delivery  of  goods  to  a  common  carrier, 
consigned  to  the  purchaser,  is,  in  legal  eflect,  a  delivery  to  him,  and 
vests  him  with  the  right  of  property  therein.    Ih. 

SCIRE  FACIAS. 

See  Abbctration  and  Award;  PBAOiicfi  at  Law,  12. 

SET  OFF. 

Unliquidated  damages  for  a  trespass  can  not  be  set  off  against  a  debt. 
Brady  Y.  WoMtm^  131. 

SHERIFF. 

See  Ejectment,  6 ;  Execution. 

STATUTES  CITED. 

Account  from  another  State,  act  1870,  c.  95 332 

Administration,  bill  by  creditor  to  sell  land,  acM827,  c.  54 25 

actl831,  c.  22 25 

Appeal,  acts  of  1849,  c.  131,  and  1850,  c.  74 .". 125 

Attorney  and  client,  relation  during  war,  act  1861 644 

Certiorari,  acts  1821,  c.  86, 1822,  c.  35 125 

act  1841,0.86 125 

Chancery  practice,  trial  by  jury,  act  1846 154 

Compensation  of  trustee,  act  1860,  c.  34 37 

Correction  of  errors,  see  certiorari  and  appeal^ 

Depositions,  act  1817,  c.  189 122 

Descent  and  distribution,  act  1784,  c.  22 289 

Evidence,  interest  acts  1868  and  1870 256,  259 

Husband  and  wife,  act  1869 259 

Account  from  other  State,  act  1870,  c.  95 332 

Execution,  stay  of,  act  January,  1861 93 

Foroible  entry  and  detainer,  act  1870,  c.  64 124,  126 

appeal  in,  act  1849,  c.  131 125 

"        "  act  1850,0.74 125 

Husband  and  wife,  evidence,  act  1869 259 

Legislation,  partial,  act  1868,88.  30,  35 188 

Stay  of  execution,  act  January,  1861 93 

Taxes,  release  of,  act  1865 188 

partial  legislation,  act  1868,  ss.  30,  35 188 
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1.  Appeal  bond.     Unlawful  detainer.    A  bond  given   by  tlie  defendant  on 

appeal  Ui  the  Circuit  Court  conditioned  "  to  pay  aitd  Hati^fv  all  such 
crista,  damajB^  and  rents  as  may  be  awarded"  ia  not  a  good  Htatu- 
tory  bond  as  to  the  rents,  and  if,  upon  appeal  to  the  Supreme  Court, 
a  bond  is  given  conditioned  to  "  abide  by  and  perform  the  judg- 
ment of  the  court,"  the  Supreme  Court  can  not  give  judgment 
uiK>n  the  bond  for  the  rents  allowed  pending  the  appeal,  nor  re- 
mand the  cause  to  the  Circuit  Court  to  have  such  rents  ascertained. 
Jjodd  V.  Riggle^  620. 

2.  Formal  party.    The  Supreme  Court  will   not  reverse  for  a  failure  to 

make  a  formal  party  a  defendant,  even  though  such  failure  would 
have  been  good  ground  of  demurrer  in  the  lower  court.  AlUy  v. 
(htrol,  221. 

3.  Error  in  charge  against  the  defendant  in  error.    The  Supreme  Court  will 

not  reverse  upon  the  motion  of  the  plaintifl*  in  error,  even  though 
very  gross  error  as  against  the  defendant  in  error  bas  supervened. 
A.  <fea  R  R  Oo.Y.SmUh,  174. 

4.  Oeriiorari  and  Supersedeas,    I^raeiice,     A  petition  for  certiorari  and  m- 

ptnedeas  to  quash  an  execution  upon  an  allegation  of  payment, 
was  dismissed  by  the  Circuit  Court.  On  appeal  the  judgment  wa» 
reversed  and  a  judgment  rendered  in  the  Supreme  Court  to  quash 
the  execution.     KeUey  v.  Story^  202. 

5  A  party  can  not  object  in  the  Supreme  Court  to  a  charge  Ijeeause  not 
sufficiently  specific,  when  he  has  failed  to  ask  for  additional  instnic> 
tione.  The  Supreme  Court  will  not  reverse,  imlens  {Minitive  error 
appears  in  the  record.    N.  &  C  R,  R  Co.  v.  King^  269. 

6.  Lod  deposition  How  supplied.  It  appearing  from  the  bill  oi  excep- 
tions that  a  deposition  had  been  lost,  the  cause  was  remanded  to  the 
Circuit  .Court  to  have  the  same  supplied.  The  Circiiii  Judge  or- 
dered the  deposition  to  be  retaken  on  notice.  The  witnest^  vfos 
ai>ked  to  ''  state  the  substance  of  her  former  depttnition,  giving  as 
nearly  as  possible  the  exact  language."  The  deposition  was  signed, 
sworn  to,  certified,  and  returned  to  the  Circuit  C'^ourt.  The  trans- 
cript of  these  proceedings,  together  with  the  deposition,  were  re- 
turned to  the  Supreme  Court  to  form  part  of  the  record. 

Hdd.  1.  The  proceedings  were  in  every  regard  regular,  and  the  de- 
position was  properly  supplied. 

2.  An  appeal  or  writ  of  error  was  not  necessary  to  bring  these  pro- 
ceedings to  the  Supreme  Court.  The  legal  efTect  of  the  order  re- 
manding was  simply  to  retain  the  cause  suspended  in  the  Supreme 
Court  until  the  lost  paper  should  be  supplied.     Mynntt  v.  fhtbbg,  320. 
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SUPREME  COURT^Omtinued. 

7.  BiU  n/  exicep^^oni.    The  bill  of  exceptions  failing  to  show  that  it  con- 
tains all  the  evidence^  the  court  is  bound  to  presume  that  the  ver- 
dict was  supported  by  the  evidence.     Nevertheless,  in  such  case  the 
court  will  reverse  for  positive  error  apparent  in  the  admission  of 
evidence.    Sweat  v.  Rogers,  117. 

SURETY. 

BepUvin.  BeleoBe  of  surely.  The  surety  on  the  bond  of  a  plaintiff  in  an 
action  of  replevin  is  released  by  the  substitution  of  a  third  person 
for  the  original  defendant.     Smith  v.  Roby^  546. 

See  P&iNciPAJi  AND  SuR£TY ;  CoKenrunoNAii  Law,  8. 

TENANT. 

1.  Unlawful  detainer,    Noiieeto  quit    A  tenant  disclaiming  to  hold  un- 

der his  landlord  forfeits  his  term,  and  in  such  case  a  notice  to  quit 
is  not  a  condition  precedent  to  bringing  an  action  of  unlawful  de- 
tainer.   Ladd  V.  Biggie,  620. 

2.  Same,     Terumcy,  how  proved.    Tenancy  may  be  inferred  from  the  con- 

versations and  actions  of  the  parties — an  express  contract  need  not 
be  proven.     lb. 

3.  Tenants  in  common,     (^ii  claim  deed  made  in  1836  withoul  words  of  tn- 

heritance.  A  died  in  1809,  leaving  B  and  C  as  his  heirs  at  law.  In 
1836,  B  executed  to  C  a  quit  claim  deed  for  his  entire  interest  in  the 
land  descended  from  A,  hut  failed  to  use  any  words  of  inheritance. 
After  B's  death,  his  heir  brought  ejectment  for  the  moiety  inherited 
by  B.  Held,  under  the  act  of  1784,  c.  22,  m.  2  et  seq.,  as  amended 
by  the  act  of  1796,  c.  14,  B  and  C  took  as  tenants  in  common  and 
not  as  coparceners.  The  quit  claim  deed,  therefore,  carried  only  an 
estate  for  B's  life,  and  at  his  death  his  heir  was  entitled  to  recover. 
MeKiwMy  ▼.  Stacks,  284. 

TOWNS. 

Publie  roads.  The  inhabitants  of  an  incorporated  town  can  not  be  as- 
signed to  work  on  public  roads  outside  of  the  corporate  limits.  De 
Ibvemier  y.  Hunt,  599. 

TROVER. 

Property  exempt  from  ezeeution.  Right  <^  dedion.  A  party  having  several 
pieces  of  property  of  the  same  kind,  one  of  which  is  exempt  from 
execution,  has  the  right  to  elect  which  he  will  reserve ;  and   if  he 
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hoA  failed  U)  do  so  until  after  a  levy  has  been  actually  made,  he  has  * 
the  right  at  any  time   before  sale,  upoji  lendering  to  the  officer  an- 
other piece  which  was  in  bin  pOK«eHHion  when  the  levy  waa  made,  to 
take  possesaion  of  the  one  in  the  handrt  of  the  officer. 

Per  Freeman,  J.  It  is  the  duty  of  the  officer  to  require  the  party 
claiming  an  exemption  to  make  his  election  at  the  time  of  the 
levy.    PyeU  v.  iMea,  137. 

TRUSTS  AND  TRUSTEf:S. 

1.  Resulting  trust.     A  resulting  trust  will  beset  up  against  a  title  veRted 

by  an  adjudication  of  a  court  of  record,  only  on  the  clearest  and 
most  cogent  evidence.     Hayne»  v.  SuxmUy  560. 

2.  StaJtute  o^  limiiaiiam.    Implied    biiMee.     An  implied   trustee,  clothed 

with  the  legal  title  and  claiming  adversely  for  more  than  fourteen 
years,  with  the  knowledge  of  the  cestui  que  trusty  is  protected  by  the 
bar  of  the  statute  of  limitations.     lb. 

TITLE. 

1.  When  necessary  to  be  deraigned. 

See  Ejectment,  6. 

2.  Title  incidentally  involved. 
See  Replevin,  5. 

ULTRA  VIRES. 

Railroad  companies  have  the   power  to  contract  to  transport  goods   be- 
yond their  own  line.     W,  ik  A,  K  K  Go.  v.  MeElwee,  208. 

UNLAWFUL  DI-n'AINER. 

1.  Notice  to  quit.    A  tenant  disclaiming  to  hold  under  his  landlord  for- 

feits his  term,  and  in  such  case  a  notice  to  quit  is  not  a  condition 
precedent  to  bringing  an  action  of  unlawful  detainer.  Ladd  v. 
RiggUy  620. 

2.  Tetuiiury,  how  proved.    Tenancy  may  be  inferred  from   the  conversa- 

tions and  actions  of  the  parties — an  express  contract  need  not  be 
proven.     Tb. 

3.  Description  of  the  premi^ei^.     A  description  which  fairly  identifies  the 

premises  is  sufficient.  It  is  not  necessary  to  give  the  bound- 
aries,    lb. 
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UNLAWFUL  DETAINERr-Omiintt^d. 

4.  Appeal  hand.    A  bond  given  by  the  defendant  on  appeal  to  the  Cir- 

cuit Court, conditioned  "to  pay  and  satisfy  all  such  coHts,  damages 
and  renl»  as  may  be  awarded,"  is  not  a  good  statutory  bond  as  to 
'  the  reftds.     lb. 

5.  Same.  And  where  such  bond  is  given  and  afterwards,  on  appeal  in 
'  error  to  the  Supreme  Court,  a  bond  is  given  conditioned  to  prosecute 
^  said  appeal  with  effect,  or,  in  case  of  failure,  to  "abide  by  and  jxt- 

form  the  judgment  of  the  court  in  the  premises,"  the  Supreme  Court 
have  no  authority  to  give  judgment  upon  the  bond  for  the  rents  ac- 
crued pending  the  appeal,  nor  to  remand  the  cause  to  the  Circuit 
Court  to  have  such  rents  ascertained.    lb. 

* 

.  USURY. 

See  Interebt,  8. 

WAIVER 

A  party  may  waive  a  stipulation  intended  for  his  own  benefit.     Bis- 
tmger  v.  QuUeman,  277. 

See  EarroFPEL,  3,  4. 

WIDOW. 

1.  Dissent  from  her  husbands  wUl.    A  widow  failing  to  dissent  from  her 

husband's  will  within  the  time  prescribed  by  the  statute  is  conclu- 
sively presumed  to  have  elected  to  take  under  the  will.  Waterbury 
V.  Netherkmd,  512. 

2.  Same.  The  application  of  this  rule  would  not  be  prevented  by  the 

^act  that  one  of  the  executors  of  the  will,  an  eminent  lawyer,  had 
advised  her  that  she  had  two  years  within  which  to  make  the  elec- 
tion, and  that  she  had  not  been  informed  of  the  mistake  until  after 
the  lapse  of  more  than  a  year  from  the  date  of  the  probation  of  the 
will.  No  fraud  having  been  charged  or  suggested,  the  maxim 
iffnoranlia  legis  neminem  ezcusat  would  apply.    lb. 

3.  Same.    Nor  would  she  be  relieved  from  the  operation  of  the  statute 

by  the  fact,  that  by  the  events  of  the  war  the  provision  made  for 
her  in  the  will  had  been  rendered  wholly  disproportionate  to  the 
value  of  the  estate  of  her  husband.    lb. 

4.  Same.    SembU.    That  even  if  the  executor  had  fraudulently  deceived 

her  as  to  the  time  within  which  she  might  make  her  election,  still, 
if  in  fact  she  was  fully  advised  of  the  condition  of  the  estate,  and 
did  elect  to  take  under  the  will,  such  fraudulent  advice  would  not 
prevent  the  operation  of  the  statute.  Courts  of  equity  relieve  only 
against  fraud  which  is  operative.     lb. 
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WIDOW— Cbn^wtted. 

5.  Dower.  A  widow  in  not  entitled  to  dower  in  land  levied  on  and  sold 
under  execution  against  her  husband  more  than  two  jef^TS  before 
his  death,  although  he  died  vested  with  the  legal  title,  the  sheriff 
having  failed  to  make  a  deed  to  the  purchaser.    Boae  v.  Bote,  533. 

WILL. 

1 .  Construction  of  will  of  Samuel  R.  Rodgers.    Rodgen  v.  Bodgen^  4S9^ 

2.  Codicil.    The  dispositions  of  a  will  are  not  to  be  disturbed  bj  a  codi- 

cil further  than  is  absolutely  necessary  to  give  effect  to  the  codi- 
cil.    Ih.  « 

3.  Where  a  sale  is  necessary  to  the  distribution  of  property  directed  by 

the  testator  to  be  distributed  among  several  legatees,  the  executor 
takes  by  implication  the  power  to  ^^ell.     Qaeener  v.  IVew,  60. 

WITNESS. 

1.  A  party  to  a  suit  is  not  entitled  to  compensation  for  his  attendance 

as  a  witness.     Orubba  v.  Simpeony  92. 

2.  Proven  accounts  from  another  State  or  county.    In  these  salts  neither 

party  is  a  competent  witness — ^because  the  act  of  1870,  c.  95,  b.  1, 
provides  that  the  act  of  February  24,  1870,  c.  78,  should  not  be 
construed  as  repealing  or  n^odifying,  or  in  any  tray  affecting^  the  pro- 
visions of  ss.  3780-3785,  inclusive,  of  the  Code.  Wilkhom  v.  (rtZfes- 
pte,  329. 

See  Husband  and  Wife. 
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